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APVERTISEMENT, 


^|IB  fcarcity  of  the  Practical  ReGistbk  ifl^ 
Ch^ncerTi  wd  the  repatation*  it  defenredly 
hczvs,  have  induced  me  to  publifli  the  prefent  editioii} 
{ ;im  not  fo  ¥ain  as  to  imagine  that  the  b<>ok  it  now 
perfe£l,  nor  fo  diffident  as  to  fuppofe  that  mj  labooft 
Iiave  been  endrelj  ufelefs: — Such  as  it  is^  I  fubmit  it  to 
the  candour  of  the  Aar^  with  the  fame  fentiments  as 
the  learned  author  has  exprefled,  and  the  fame  wi(hea« 
tjiat  ^*  Jttftice  and  Equity^  and  the  loTers  of  them, 
may  for  erer  flooriih.'' 

JOHN  WYATT, 


HltABT  TIBM9  iSo^ 


f  See  s  Atk*  «s«    s  Bio.  i4i. 
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PREFACE 

•       TO    THE 

ORIGINAL     WORK. 


1.  f 


^ 


TO    THE 

PRACTISERS 


/ 


IN    THE 


BtGH  COURT  OF  CHANCERT. 


.  GEin'LEMEN, 

TTTTHAT    was  at  firft  only  intended  for  private 
ufe,  is  now  made  public  for  yours. 

The  compiler  hath  nothing  more  <o  fay  of 
the  performance  than  that  he  hath  endeavoured 
to  render  it  ufeful.  The  manner  of  applying 
it,  b  in  your  hands  i  and  it  is  hoped  will  be  for 
the  fervice  of  your  clients'  juft  intcrefts,  an* 
for  your  own. 

If  this  courfe  be  purfued,  yours  will  be  the 
credit  and  facisfadlion,  and  the  advantage  too 
in  the  conclufion  :  but  whoever  fwerves  from 
the   great  and  equitable  rule  of  doing   as  be 

would 


Tm 
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would  be  done  by,  or  difturbs  the  order  of 
focicty  by  evil  pradticesj  howevi^r  he  may 
fuccced  for  a  time,  yet  in  the  end  will  as 
certainly  become  the  fcorft  and  abhorrence 
of  others,  as  he  is  already  the  contempt  and 
fcourge  of  himfelf. 


\ 


Next  to  the  juftice  due  to  your  clients,  or 
rather  as  a  branch  of  it,  (for  deferre  eft  negare,) 
difpatch  puts  in  its  claim  i  and  is  of  fuch  con- 
fequence,  that  it  is  generally  lefa  mifchievous 
for  a  man  to  lofe  part  of  his  right  than  fo 
fuffer  delay.  It  is  hoped  that  this  coUefbion 
may  in  fome  m^afure  help  to  remedy  the  evil  5 
for  when  the  way  of  proceeding  is  fairly 
chalked  out,  there  needs  little  more  than  a 
willing  mind  to  purfue  it. 


<  f 


With  this  freedom,  and  the  tender  of  my 
ler vices  to  your  kind  acceptance,  you  have 
my  hearty  wilhes  that  juftice  and  equity,  and 
the.  lovers  of  them,  may  for  ever  flourilh. 
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ABATEMENT. 

VIDE 

Infant. — lError. 
.  Bill  of  Revivor. 
Subpcsna  to  revive. 
Subpmna  Sti^o  facias  Jo  revive. 

|[  'T^  H  E  death  of  any  of  the  parties,  plaintiiFt  or  de*  Deithi  of  par 
^    fendants,  caufes  an  abatement]  ^>^*« 

[So  does  the  marriage  of  a  feme  platntifF. — Contri  Marriagt. 

of  a  feme  defeh(iant.  ]  i  Ef.  C««  Ab.  t 

TFor  it  is  not  reafonftble  flie  (hould  hurt  the  plain* 

tiff  by,  or  take  advantage  of,  her  own  zBt.'] 

[A  feme,  fole  defendant,  having  a  commiffipn  to  ex*  [Toth.  9f .] 

amine  witnelfbs,  manies  ;  the  witnefies  are  after  exa* 

Inined  on  that  commiffion  s  the  depofitiona  were  or* 

dered  to  fland.] 


If  by  any  means  any  intereft  of  a  party  to  the  fuit  Ohaiif«orfb< 
io  the  natter  in  litigation  beconMS  veftcd  in  another,  ^^^^j^t^ 
the  proceedings  are  rendered  defective  in  proportion  as  54,  * 
that  intereftaiftiSs  the  futt ;  fo  that  although  the  par- 
ties to  the  fuit  may  remain  as  before,  yet  the  end  of 
the  fuit  cannot  be  obtained :  and  if  fuch  a  change  of 
intereft  is  occafioned  by,  or  is  the  coniequenee  of  the 
death  of  the  party  whofe  intpreft  is  not  determined  by 
his  death,  or  the  marriage  of  a  female  plaintiiF,  the 

B  .    proceed* 


r 


2  ABATEMENT.- 

proceedings  become  likewife  abated  or  difcontinued" 
either  in  part  or  in  the  whole*. 
!Dfatli,  Upon  the  death  of  a  plaintiff,  or  marriage  of  a  fe- 

1  Eq.  OAb.'i.  ^^^^  plaiatifF,  all  proceedings  become  abated. 

Upon  the  de%th  of  a  defendant,  all  proceedings  be- 
come abated  as  to  that  defendant.     Ji^itf.  Treat,  55. 
iVem.  3t3.  ttut  upon  the  marriage. of  a  (etmle  defendant^  all 

4Vin,i47'PJ-    proceedings  do  not  abate,  though  her  hufband  ought 
40.  1    e  .      •  j^  1^^  named  in  the  fubfequent  proceedings. 
Tenftiit  for  life.      If  the  intereft  of  a  party  dying  determines,  and  no 
Mitf.  Treit.  56.  pgrfQ^  becomcs  entitled  thereupon  to  the  fame  intereft  ; 

as  in  cafe  of  a  tenant  for  life,  the  fuit  does  not  abate. 
Executor.  If  the  intereft  of  a  party  dying  furvives  to  another; 

ft  vero.  ft49<      as  if  a  bill  be  filed  by  or  againft  truiftees  or  executors, 
^    ^  ■  72  •       3^^  Qp^  ^1^3 .  Qf  \yy  Q^  againft  hufband  and  wife,  in 
right  of  the  wife,  and  the  huiband  dies ;  or  by  hufband 
and  wife  refpeding  a  promife  made  to  both  of  them, 
MitC  56.  and  the  wife  dies,  the  proceedings  do  not  abate. — So  if 

a  furviving  party  can  fuftain  the  fuir,  as  in  the  cafe  of 
feveral  creditors  plaintiffs  on  behalf  of  themfelves  and 
other  creditors. 
Copartners.  Said,  That  in  a'  bill  by  copartners,  if  one  die,  the 

intereft  furvives,  and*  the  fiiit  does  not  abate.-^Contra 

in'  a  fuic  againft  copartners,  there,  if  one  dies,  the  fuit 

abates,  and  the  reprefentatives  of  the  deceafed  partner 

.    muft  be  brought  before  the  Court. 

Huftana'ideAtB.      If  upon  the  death  of  the  hufband  of  a  female  plain^ 

Mitf.  57.  as  fuing  in  her  rrghr,  the  widow  does  not  proceed  in 

the  caufe,  the  bill  is  abated,  and  fhe  is  not  liable  to  the 
cofts. 
2  P.  W. 496.  But  (he  may  proceed  without  a  bill  of  revivor,  for 

the  v/tblt  advantage  of  the  proceedings  furvives  to  her  | 
and  if  any  judgment  has  been  obtained,  even  for  cofts^ 
fhe  will  be  enlitled  to  the  benefit  of  it. 
Mwriage,       '        So,  if  a  female  plaiotifl'jnarrics  pending  a  fuit,  and 
<;odkin  V.  Sail  afterwards,  before  revivor,  her  hufband  dies,  for  then 
MuT**  ^^^  incapacity  to  profecutc  the  fuit  is  removed.  But  the 

fubfequent  proceedings  muft  be  in  the  name  and  deU 
fcription  acquired  by  the  marriage. 
interpieaaer.  After  a  decree  on  a  bill  of  interpleader,  there  is 

<  Vern.  351.      generally  an  end  of  the  fuit,  as  to  the  piaintifF. 
Death.  Bill  by  a  creditor  againfi  Mrs.  Higdin,  adminiftra« 

I  Atk  .291.  trix  of  jI*  Mrs.  //•  being  a  married  woman,  her  huf. 
band  was  made  a  party,  upon  her  death  the  fuit 
sbac^* 

If 
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If  a  party  becomes  bankrupt,  !the,fuit  abates  as, to  lAtiTsU* 

bim.     So  if  the  afBgnees  of  a  bankrupt  4ie  or  are  re-  ji »>• 

inovcd,,the  fuit  'abates.    Cmtra,  i  Jti.  264*  a  Jn-  ^""I-  °*S^ 
Jtrutber,  458.  William,  v. 

•     Commiflion  to  examine  witncflcs  at  Algiert^  plain-  1799.*''*"* 
tiff  died,  and  the  fuit  abated.     But  the  vitnefTes  being  commiHion  to 
examined  there  before  notice  of  the  plaintiiTs  death,  examine  wit- 
the  examination  was  held  regular,  though  one  of  the  ^T^jn^  ,5- 
witnefTes  was  yet  living,     "     . 

Sequeftration  to  compel  performance  of  a  decree  Sequeftratlon. ' 
abates  by  death  of  plaintiff. — Sed  vide  contra^  3  Atk.  *  ^  Win.  612. 
594.  lV...,8i. 

Information  abates  by  the  death  of  the  relator,  not-  ir}format:on. 
withftanding  the  Attorney-General  is  the  plaintiff.       P»ec.  ch.  13. 

Adminiflrator  in  nature  of  a  guardian  to  an  infant,  Admlniftrator* 
exhibits  a  bill  on  his  behalf,  pending  the  fuit,  the  infant  ^''7>  iP* 
comes  of  age,  this  abates  not  the  bill.   Per  Lord  Eget" 
ton^  Chan. 

Sed  vide  contra^  where,  by  infants  coming  of  age,  the  infant.  « 
fuit  abates.     •  Pfec.  Ch.  1^5. 

If  joint-tenants  or  tenants  in  common  exhibit  a  bill,-  join«^tenant«y 
and  pending  the  fuit,  one  of  them  dies,  the  fuit  does  3'Ch.Rep,e«* 
not  abate. 

Sed  quare  as  to  tenants  in  common,  for  a  right  de^  Trnants  in 
Icends  to  iheir  reprefentatives.  '  *??"*^"'-i 
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ACCOUNT. 

VI0E 

Reference. 

Replication^ 

Rehearing. 


[jiPON 'account  before  the   Maflter^  a  ^fendant  Oatbparttet. 

^  may,  by  his  own  oath,  difchar^c  binnrfelf  of  par*  *-^**'^*-*^9i 
ticular  fums  under  forty  {hillings.]  L  Vern.  17!'. 

[But  Qiall  not  charge  another  fo.j 

[Where  account  was  of  twenty  years  ftanding^  the  Account  of  long; 
Court  ordered  the  defendant  (boukl  prove  his  account  *  Qh  "rc    t  f 
by  bis  own  oath,  for  fo  much  as  he  coukf  not  prove  by  '     '   ^^ 
books  and  cancelled  bonds.} 

^i.  An 


ACCOUNT. 


t  Cb.  Ci.  127.       An  account  of  fourteen  years  ftanding  admitte<]  td 

be  proved  by  oath.     Vide  i  Vem.  272.    . 
General  ex-  The  Court  will  Hot  allow^  arty  thing  to  be  placed  to 

^cncei,  ^^  jj^^j  ,^^  general  expences,  but  the  party  oiuft  name 

tbc  particulars. 
Sntry  in  ucount     A  man's  own  entry  in  a  book  of  accounts  is  allowed 
aVei.  <4.        *^  evidence, on  inquiry  before  the  Matter,  where  all 

papers,  fcfr,  arc  to  be  produced,  not  as  evidence  of 

the  demand,  but  as  a  claim  in  his  lifetime. 
Receiver.  A  receiver  to  the  guardian  of  an  infant,  who  hai 

w.Cb.  5J5»    jjj^  account  allowed  him  by  (be  guardian^  0iall  not 

be  obliged  to  account  over  again^  when  the  infant 

comes  of  age. 
V(^rdi  of  Court,     MoDcy  belonging  to  wards  of  the  Court  cannot 
J779!'  ^  *         ^^  transferred  to  the  Accountant- General  to  the  credit 

of  the  caufe,  until  the  account  is  taken  before  the 

RcTivor. .         Mafter, 

Pttc,inCb.  19^.     After  a  decree  to  account,  both  parties  are  a£tor« 

744.^*"  *^^'   and  may  revive. 

i^ccountfrom        Where  One  is  in  poiTeifion  of  lands  belonging  to 

what  time.         an  infant,  if  the  infant  when  of  age  makes  out  his 

645!^*"*  ^^*'  ^»*'^%  ^^  ft^all  ^^^^  ^  account  of  the  profits  from_  the 
'  firft  accruing  of  his  title,^and  not  from  the  filing  oif  the 

•'  bill  only. 

From  what  time.      When  the  defendant  conceals  the  deeds  and  writings 

aP.  Will.  645.  Tfiaking  put  plaintifPs  title,  he  (hall  account  for  the 

rents  and  profits  from  the  time  when  plaintiff's  title 

accrued.  '  ^ 

Decree*  Where  the  C(iurt  by  a  ^decree  giveis  diredions  to  a 

2Atk.  11^.      Matter  to  examine  ac^^ounts^  and  the  parties  are  at 

liberty  to  furcharge  atid  f<ilfify ;  they  are  not  merely 

confined  to  errors  in  fa£i^,  but  they  may  take    ad* 

vantage  likewife  of  errors  in  law. 

MiAakea  and         If  there  are  only  miftakes  and  omtffions  in  a  ftated 

'^'Afk ****  account,  the  party  obje£ling  (hall  be  allowed  no  more 

Z19.  *     ^'      ^^^^  to  fttrcliarge  and  falfify :  but  where  there  lias  been 

''         ^        fraud,  the  whole  (hall  be, opened,  though  thf  ftated 

account  be  of  13  years  ftanding. 
Stated  accoQot.  Where  ptrfons  have  mutual  dealings,  (ignmg  the 
account  is  not  neceffary  to  make  it  a  ftated  account, 
but  it  is  keeping  it  a  length  of  time  witbcmt  making 
an  obje^iion,  which  binds  the  periSh  to  whom  it  is 
%  Atk.  252.      fent.    The  delivering  up  of  vouchers  is  an  affirmation^ 

that 


ACCOUNT.  5 

that  the^  account  between  the  parties  was  t  fettled^ne, 
but  it  is  not  abfolutely  neceflary  they(houId  be  delivered 
up  at  the  time  the  account  is  fettled. 

If  defendant,  by  his  anfwer,  acknowledge  any  parti<-  Admifliom  fa 
cular  futn  due,  though  he  fwear  that  fuph  fum  wat  dif-  ^^^  ajifwer. 
charged^  yet  it  is  ftill  ground  for  direding  an  accouot.  *  ^^^  *^*' 

Plea  of  a  ftated  account  bad,  unlefs  it  fiiews  the  Plea  tuttd 
account  was  in  writings  and  what  the  balance  was.        *^^^''^*        t 

Where  at  law  a   perfon   is  allowed  fums   under  p  * ;  399« 
40 J.  on  his  oath,  he  muft  fwear  podtively  and  not   •'^••*^  •  .» 
to  his  belief  only ;   fo   under  a  decree  that  the  pef-  a^Atk.  410* 
fon  Upon  an  account  (houldbe  aljowed  fuch  fums  as      •    .         ^ 
he  fwetrs  he  has  actually  expended :  he  muft  perem^ 
torily  fwear  to  the  faft. 

Where  the  (ranfa&ions  were  entangled  and  of  long  Accoantofioog 
(landing,  the  Court  thought  ii(  to  difmifs  the  bill  and  landing. 
Jeave  thte  plaintiff  to  his  adion  at  law,  rather  than  *  ^^  ^'^ 
iirtSt  an  account  before  the  Mafter.  ' 

When  the  fum  is  large  and  the  mortgagee  forced  to  Re(h  in  takiog 
«nter  upon,  the  eftate,  he  fubjefls  himfclf  to  an  accodnt;  *««^**' 
but  the  Matter  is  not  obliged  for  a  fmall  cxccfs  of  ]*  **' 514- 
^ntereft  to  apply  it  to  fink  the  principal,  nor  is  it  an 
invariable  rule,  that  in  taking  fuch  accounts,  he  mu(t 
make  annual  refts, 

A  Mader  in  taking  an  account  may  (late  fpecial  Mailer  mcf    ^ 
matter,  though  he  has  no  exprefs  dircaion  from  the  '*P^"  ^p"»*^ 

•J        ^     ^     J     •-.  matter* 

decree  to  do  It.  ^  :»Atk.6ii. 

In  decrees  againlt  mortgagees  on  bill$  for  redemp«>  Mortgagees, 
.tion,  or  againft  executors  to  account,  it  is  the  courfe  3  Atk.581.     . 
of  the  Court  to  djre<d  it  without  future  words  ;  and. . 
jet,  if  the  perfons  decreed  to  account  receive  ^ny 
thing  fubfequent  to  the  decree,  it  may  be  inquired  of 
before  the  Mafter^  and  they  mufl  bring  fuch  things  to 
account* 

A  mortgagor  in  pofleffion  is  not  liable  to  account  3  Atk«i44, 
Tor  the  rents  and  profits  to  the  mortgagee;  for  he         .  ,  ,      4 
ought  to  take  the  legal  remedy  to  get  into  pofTeflion. 

Dowrefs  on  taking  an  account,  being  entitled  tpoowreli. 
allowance  for  dower,  (hall  not  be  driven  to  her  writ  »  Vcx.  462. 
of  dower  for  future  profits. 

Account  taken  by  tenant  for  life  Ihall  be  binding  Tenant  for  Ufe. , 
upon  any  remainder- maoj^  w\\en  his  title  afterward^  i  Tez.  i^4« 
vcfls,  and  he  (hall  only  be  allowed  tp  furcharge  and 
falfify;  unlefs  fraud:  fo.  in  anKcountof  mortgages, 

B  3  where 


is  ACCOUNT. 

>here  all,  who  could  claim  the  equity  of  reciemptton^ 
\  were  parties. 

Merchant,  If  one  merchant  fends  an  account  current  to  an- 

3Ves.239.        other  in  a  different  country,  on  which  a  balance  is 

made  due  to  himfelf,  the  other  keeps  it  by  him  two 

years  without  obje£tion  ;  the  rule  is,  that  it  is  con« 

fidered  as  a  dated  account. 

stat.lini*t»Upni.      Offer  to  account  will  take'a  cafe  out  of  the  fiatute 

a  Vex.  485.       of  limitations.  *  ^ 

Surcharge.  The  enus  proband!  is  always  upon  the  party  having 

liberty  to  furcharge' and  falfify ;  for  the  Court  tak*s 
s  Vez.  566.       the  account  as  ftated  and  eftablifhes  it :  but  if  any 
party  can  fhew  ^an  omiiBon,  for  which  credit  ought 
to  be  given,  that  is  a  furcharge  ;  if  any  wrong  charge 
inferted,  he  is  at  liberty  to  (hew  it  j  but  it  mud  be 
by  proof  on  hi>  fide. 
Settled  account        Account  fettled  I  o  years  before  the  bill  filed,  though 
9fUia%hMn6ir.%,  containing  very  grofs  items,  (hall  not  be  opened  •  but 
*    '  *     '  the  plaintifF  permitted  to  furcharge  and  falfify. 

IV^A^.^H'^^ct      Where  an  account  is  incidental  to  plaintilPs  title 
out  the  accouot.  defendant  mult  let  it  out. 

5  Bro.  483.  Otherwife  where  the  title  is  feparate  from  the  ac- 

tbw  Mfc*        count ;  as  where  bill  ftated  a  partnerfhip  to  have  ex- 

ifted   between   plaintiff  and  defendant,  and   required 
VidfAmb.  353.  defendant  to  fet  forth  an  account,^  defendant  denied 

the  partnerihip  and  did  not  fet  forth  any  account, 

and  on  exceptions  the  Court  thought  his  anfwer  was 

fuiEcient. 

Sxervtort  to  ac-       Adding  executor,  to  whom  the  produce  of  an  eftate 

ii'"b  *""6 *"^'   '"  Antigua  belonging  to  an  infant  was  configned,  di- 

red^ed  io  account  annually  upon  affidavit. 
Between  the  Accoiint  between  the  King  and  a  fubjed  cannot 

Kmg«D*a  fub- j,e  {„  any  cafe  taken  in  this  Court,  but  only  in  the 
i^Atk.  56.        Exchequer. 

Crofkbifi.  Where  a  bill  prays  an  account  againft  defendant, 

sAtk.  60.         and  allowances  in  that  account,  defendant  is  as  pro- 
per to  make  obje&ions,  as  if  he  had,  filed  a  crofs  bill 
to  fet  the  allowances  afide. 
PartneirAip.  The  Court  will  not  fupport  items  in  a  book  of  ac- 

%  Aik;  159.       count,  which  relate  to  the  particular  intereft  of  an 
officer   deputed  by  the  partners  to  keep  the  general 
book  of  account,  feparate  from  the  partnerfhlp  afFairs. 
Heariof.  Accouuts  not  ufuallv  examined  to  before  hearing,  but 

i  u'.  Can.  341,   j^fjgj.  bearing  before  aMaftcr,  if  the  wi tncffcs  be  in  town , 


ACCOUNT.         ^  : 

&c.  but  if  they  are  not,  then  by  a  cotnmtffon  to  be 
direS^d  by  the  Mafter,  upon  an  order  for  his  being 
armed  with  a  commiflion,  though  by  order  27th  Fr- 
truaty  1667  he  is  always  armed  to  that  purpofe. 

Any  creditor  may  obtain  an  order  for  profecuting  a  Creditor. 
decree  to  account.  *  Vei.  J.  ifij. 

Said  by  his  Honor,  That  the  Mafier,  if  he  pleafe* 
may  proceed  dedii  in  diem  in  taking  an  account,  with- 
out an  order  for  that  purpofe;'  that  he  may  adjourn 
at  pleafure;  and  that  the  parties  are  bound  to  attend 
without  being  ferved  wtthfre^  warrants.     HiL  1799* 


AFFIDAVITS 

f  A  RE  commonly  ufcd  for  certifying  the  fcrvice  of  when  ufcd. 
procefs  or, orders  or  fomcthine  relating  to  them,  f*  Toth  ^i. 

_  ♦     : I  J-  '•      .u  r    n  3!  rax.  Aun,  17. 

or  to  the  proceedings  in  the  caufe.  J  iom.  Soi.  45.J 

[By  ancient  order,  no  affidavit  fhal]  be  taken  againft 
affidavit,  fo  far  as  the  Mafter  in  Chancery  can  difcern 
or  take  knowledge :  and  this  is  faid  to  have  been  for  r,  p^^^  ^1^,^ 
the  avoiding  manifeft  perjUry :  and  if  fuch  were  taken,  X7O 
the  latter  affidavit  was  not  to  be  read  or  ufcd ;  but  the 
party  was  left  to  his  remedy  againft  the  former  deponent 
for  perjury,  if  be  fee  caufe.  The  pra£tice  now  feems. 
to  be  other  wife.] 

[By  ancient  rule,  no  affidavit  Ihall  be  admitted  or 
taken,  tending  to  the  proo(  or  difproof  of  the  title  or 
matter  in  queftion,  or  touching   the  merits   of  the 
caufe  J  nor  Ihall  any  fuch  matter  be  colourably  in-  [xoih  31.] 
ferted  in  any  affidavit  of  fervicc  of  procefs,  ^c,'\ 

[Affidavits  are  fworn  before  a  Mafter  of  the  court.  How  fWorn. 
or  before  a  Mafter  extraordinary  in  the  country  :  but 
the  latter  is  not  to  take  any  in  London  or  within  20 
miles  of  it.] 

[Ev?ry  Mafler  extraordinary,  ihall,  at  the  bottom  of  [Oro.  Ch.  lai.t 
every  affidavit  he  takes,  exprefs  the  na,me  of  the  town 
and   county  where  he  takes  it;  or  it  ihall  not  be  held 
authentic  or  filed.] 

[No  Mailer  ihall  take  any  affidavit  except  it  be  How  wrUuD. 

fairand  legibly  writ  in  one  hand,  without  blotting  or 

ioterlining  of  any  words  of  fubftance,  or  if  he  paiTes 

the  fame  blotted  or  interlined,  the  regifter  of   the 

\  B  4  affidavit 


/ 


%  A  F  F;r  DAVITS. 

affidnyit^  dr  his  deputy,  01»Il  rcfufc  the  f;l4i|K$'aoikt 
f Orf.  cb.  i6.  %  afterwards  no  ufe  Oiall  be  made  of  it  in  any  proceed* 
^^•^  ing^.of  this  court.] 

Mafteritoad.      t[TKat  affidavits  may  be  reverently  and  knowingly^ 
Mth*" '^^      f«^»^n»  the  Mafters  are  to  adminifter  the  oath  tbem- 
felves  ;  and  where  they  fee  the  party, ralh  or  ignorant^ 
tp  give  hilnfome  confcicAi^bte  admonition  of  his  duty, 
^    and  be  fure  he  underftands  the  matter  cdntaioed  in  bta» 
[Ord,  Cli.  121.]  affidavit ;  and  that  he  read  the  fame  over»  or  hear  it  read* 
in  his  prefence,  and  fubfcribe  his  name Qr  mark  thereto, 
before  the  fame  be  figoed  or  certified  by  the  Mailer.] 
When  fled,  [Affidavits  (hall  be  filed  in  due  and  convenient  time 

.    after  fwearing,  and  before  ufe  be  made  thereof  in  court,^ 
as  well  to  prevent  trouble  to  the  other  party  by  going 
tOrd.  ch.  i6.  ^ften  to  inquire  for  ^hem,  as  that  he  may  have  time 
'  'J  -     ^7  ^'^  counfel  to  inform  the  Courtof  any  jufl  excep- 

tion he  may  have  againft  the  fame.] 

[Said,  if  any  affidavit  is^  n>ade  to  found  a  motion 
[i  Pnix«Alii).  upon)  it  muft  belled  the  night  at  leaft  before  the  mo«  ^ 
^^'J  tion,  that  the  other  fide  may   have,  lime  to  take  a 

copy,  if  the  party  expeAs  hi«  order  fhouid  be  abfo- 
lute,]  ,    .       . 

[AH  affidavits,  (except  thofe  belonging  to  the  Sup. 

plicavit  Office,}  before  they  be  read  in  courts  or  made 

ufe  of  to  found  any  writs,  procefs,  orders^  commiffions, 

dr  proceedings  upon,  (hail  be  filed  and  regiftered  in 

the  Affidavit  Office,  and  attefted  by  a  copy  thereof 

under  the  hand  of  the  fworn  regifter  of  the  affidavits, 

tOrd.Ch.  s.     ^  ys  deputy  pre  imp$ri\  not  till  tiien  fliall  the  fix 

»3'  75J    I       clerks,  curfitors,  regifters,  their  clerks  or  deputies, 

make    or    pafs    any  writs,   orders,    i^c.    grounded 

thereon.] 

Affida»iti touch.     [Yet  thofe  touching  lunatics  and  bankrupts  are  not 

mg  iun.tic..      £,^j  j^  ji^g  Affidavit  Office,  but  with  particular  officers 

touching  thofe  matters.] 
Toprofefcrvkc.     [Every  affidavit  of  the  iervice  of  grccefs,  ^or  of  an' 
order,  fhouid  not  only  be  true,  but  that  it  be  of  ufe,  , 
-   ^      it  is  needful  it  fully  prove  a  good  fervicc] 

[If  the  plaintiff's  name,  the  court,  the  return  of  the- 
Tubpoena,  tlfev'mahi^r  <){  fervice,  or  any  (htng  mate- 
rial be  omitted <in/th|  affidavit,  no  attachment  muft 
[iPrax.  Aim.   iiTue  upon  it  for  np«^ktffnc^  ;*;a  fer- 

S^']  vice  of  othcif  PT<yl^^  *nd   ol  orders,  {5fr.   for  till  *"  '^ 

doe  fervice,  {jfJr.-l^illhewn,  no  contempt  appears  ^  t^  the;^*- 
Court.]  J.  ^#*^^ 

^  i  w,  [In 


APFtDAVITS.  g 

'  [In  an  aiBdayitof  notice  of  any  thing  to  a  clerk,  Toprofeaonce. 

k  is  not  enough  to  fay- notice  was  given,  or  the  copy  > 

delivered  to  the  party's  cleric  in  court ;  but  his  name 

muft  be  exprefsly  mentioned,  that  it  may  certainly  ap« 

pear  Co  whoin  notice  was  given.] 

.  [It  muft  alfo  be  faid,  notice  in  writing,  or  fomo 

words  tantamount.] 

[If  he,  who^tves  notice,  does  not  certainly  know 

that  he,  to  whom  it  is  given,  is  the  party's  clerk  in  court,- 

he  muft  fay,  at  he  is  informed  and  believes*^ 

[If  the  notice  be  left  at  the  clerk's  feat,  with  bis 
agent  or  clerk;  fuch^ent  or  clerk  need  not  be  particu« 
larly  named.] 

[An  affidavit  of  feveral  perfons  may,  by  the  man*  Affidavit  j«nK' 
ner  of  wording  it,  be  joint  or  feveral,  or  joint  and  fe-  *"^  <«v«^ 
v«fal..]  '  "'    ^  f   ^ 

'  The  affidavit  muft  be  true  in  fubftance,  with  all  ne-  How  dnwiu. 
ceiTary  circumftances  of  time,  place,  manner,  and  the  f 

other  material  incidents ;  and  it  muft  alfo  be  fufficient  Hiod.  ^$t.  ' 
to  fuftain  the  cafe  made  by  the  petition  or  motion  of  [ 

Xfrbich  it  is  the  ground-work*     So  it  ihould  be  perti-  _  ^ 

nent^nd  materisd. 

Where  a  whole  petition  was  recited   in  an  affi*  Cof!s  when^M 
davit  oi  fervice,  the  cofts  ordered  out  of  the  attorney's  ^'^}^\'      i> 
pocket.  .    '^^^-"SJl. 

In  all  affidavits,  the  true  place  of  refidencci.and  ad-  How  draws, 
dition  of  every  perfon  fwca^ing  the  fame  muft  be  in-  Hind«45j» 
ferted.  ^ 

Small  blots  or  interlineations  the  Mafter  ufaally  Hiod.  45XW 
narks  in  the  margin. 

Affidavits  are  fworn  before  a  Mafter  in  Chancery  at  Where  fworn. 
the  public  office,  between  the  hours  of  ip  and  2  and  6 
and  8,  or  at  chambers,  or  at  a  M after *s  boufe.     In  the 
country  they  are  fworn.before  a  Mafter  extraordinary; 
but  in  the  latter  cafe,  the  place,  where  the  affidavit  is 
fworn,  muft  be  20  miles  from  London,  and  fuch  Mafter 
at  the  foot  of  the  affidavit  muft  exprefs  the  name  of  the  Ord.  Ch.  ui«i' 
town  and  county  where  taken,  or  it  will  not  be  filed* 
The  party  fwearing  the  affidavit,  muft  fubfcribe  his 
chriftian  and  furname  on  the  left  hand  thereof,  the  Hind,  452. 
Jurat,  is  written  on  the  right. 

Pauper  affidavits  after  admittance  arb  not  to  been-  In  pauper  ca«Ri4» 
grofled  on  ftamp.  i 

Where  any  perfon  Aiall  ground  any  motion  or  peti-  Of  abrence  of 
tion  on  affidavit  of  material  witnefTes  to  examine  in  a^"*"^"'^'*'  ^•«t 

f.    "drawn, 
Caule,  Hind.  452. 
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AFFIDAVITS. 


4  Bro.  88. 


When  filea. 
Hind,  453. 


Of  a  peer. 
Prect  10  Ch.  92. 
1  P.  W.  147. 


Report, 
tote* 


3  P»  W,  141. 


How  drawn, 
»  Atk.  6o* 

iLeporf. 


Taken  before 
lolicitof. 
3  Atk.S'3. 

Contempt. 
3  Aik.  619. 

It^perdnencr. 
3  Aik.391. 

O>ntradi^ory 
aflidavits  cx- 
»a-i  nation, 
a  Vr«,  a6. 

'Wneaf'Acr'. 


sCHq.  Ce.  Abr. 

^4-  Barn.  401. 


caufe,  whereby  Co  gain  longer  time,*  the  affidavit  muft 
contain  the  names  of  fuch  witnefles,  as  the  party  is 
advifed,  are  very  material  witneiTes  to  be  examined  for 
him  in  the  caufe,to  the  end  that  the  Court  may  judge  of 
them  and  prevent  all  unneceflary  delays:  Notwithftand- 
ing  Ord,  Chan.  ?fcth  OSi.  i  James  II.  and  i  Vtrn,  334. 
where  it  is  faid  not  to  be  fufficient  in  an  affidavit  to 
fay  fuch  an  one  is  a  material  witnefs  and  beyond  fea, 
without  mentioning  the  point  to  which  he  can  mate- 
rially dep6fe. 

It  is  fufficient  to  file  an  affidavit  at  any  time  before, 
or  the^day  an  attachment  is  made  out,  but  not  after«>^ 
wards  ;  though  in  i  Vern*  ijz*  it  is  laid  down  as 
regular,  if  filed  before  the  return  of  the  attachment. 

A. peerefs,  ordered  to  produce  deeds,  con fefTed  in  her 
anfwer,  on  honour  only,  being  in  fupplement  of  her 
anfwer,  and  not  upon  oath.  Yet  as  to  all  affidavits, 
or  where  a  peer  is  examined  as  a  witnefs,  he  muft  be 
upon  oath.      i 

Where  a  Mafter  reports  any  thing  admitted  by  either 
of  the  parties,  which  report  is  afterwards  excepted  to, 
the  report  muft  prima  facie  be  taken  to  be  true,  and  re* 
quires  at  leaft  an  affidavit  to  falfify  it. 

Not  fwearing  expref&ly  to  words  fpoken,  but  add- 
ing to  that  effe^,  is  a  proper  caution  in  an  affidavit. 

Upon  exceptions  to  a  Matter's  report,  you  cannot 
read  affidavits  made  fubfequent  to  it,  notwithftanding 
the  affidavits  of  the  adverfe  party  were  filed  but  the 
evening  before  the  rept>rt. 

Affidavits  taken  before  a  perfon,  who  was  a  folicitor 
in  the  caufe,  cannot  be  read.  . 

In.  all  cafes  of  commitment  for  difobedience  of  an 
order,  there  muft  be  an  affidavit  of  fervice  of  the 
order,  which  has  beendifobeyed. 

The  affidavit  of  plaintiff's  own  folicitor  was  referred 
to  a  Mafter  for  impertinence; 

On  contradidory  affidavits  of  the  fame  perfon,  per- 
ianal examination  is  required  in  court. 

Where  the  Court  orders,  that  the  affidavits  on  both 
fides  (hall  be  fworn  within  a  limited  time,  and  fome 
of  the  affidavits  on  one  fide  arc  not  fworn  within  the 
time  mentioned  in  the  order,  the  Court  will  not  en- 
large the  order,  for  the  negledling  party  is  precluded 
according  to  the  eftablifhed  rules  «>f  the  court.  HiL 
1740.     . 

Affirmation 


AFFIDAVItS.  II 

Affirmation  not*fufficient  to  fupporta  motion  for  a  Affirmation, 
fupplicavit,  which,  being  in  the  nature  of  a  criminal  *  Atk.  70.  v««, 
profecution,  is  not  grantable,  but  upon  oath  of  the  per-  ■'"°*  ^^  **7* 
fon  applying  for  it, 

Ne  Meat  regno  againft  the  hufband  upon  affdavii  of  N'eexettregaaw 
the  wife  tefufed.  '  ^«-  J  4f  ^ 

3  Bro.  11.  S«  C 

■  *  . 1  .  ■■  ■        *  * 


AID     PRAYER. 

f  A  Plaintiff  by  his  bill  pretends  title  to  certain 
-^^  lands,  which- the  defendant  by  anfwer  claimed  to 
hold  by  copy  of  court-roll  to  him  and  his  heirs,  of  J,S, 
lord  of  the  manor  of  M,  of  which  thefe  are  parcel,  and 
prayed  in  aid  of  the  faid  J.  S.— The  plaintiff  ferving  • 
the  defendant  With  procefs  to  rejoin,  the  Court  ordered  [c«r.  Rep.aiJ 
the  plaintiff  (hould  not  proceed  till  he  had  called  in  the 
faid  y.  S,  by  procefs,] 

['Fhe  corporation  of  Canterbury  being  ordered  to 
anfwer,  they  fhe  wed  that  they  held  the  lands  in  fee 
farm  of  the  crown,  and  prayed  the  Queen's  counfel 
might  be  called  to  defend  it.     The  Court  ordered,  iftPf*^.  H.  c. 
her  Majefly's  counfel  (hould  not  by  fuch.  a  day  {hew  ^***       *^ 
good  caufe  to  the  contrary,  then  the  plaintiff  might         1 
reply   and   proceed   notwithfiandin^  the  defendaai'd 
prayer.] 


ANSWER. 

Infant. 

Baron  and  Feme. 

Exceptions. 

r  A  N  Anfwer  mufl  confefs  and  avoid,  or  traverfe  and  Wha^ 

^   deny  the  material  parts  of  the  bill.]      For  anyt^*^**-** 
plaintiff  is  entitled  to  a  difco'very  from  the  defendant  ^*"*^'^^^f 
of  the  matters  charged  in  the  bill,   provided  they  are 
necefTary  to  afcertain  fa£ls  materiar  to  the  merits  of 
bis  cafe,  and  to  enable  him  to  maintain  a  complete 

decree  ( 
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ANSWER, 


Scandal* 

Mof.  45.  70* 
Ccunfe)*!  hand. 


Couaiel^  hand. 


Hind.  799, 


decr<e ;  and  this  is  required  as  well  to  (apfly  pitxyf, 
which  cannot  otherwife  be  procured,  as  in  aid  of  prool^ 
which  may  be  procured^  for  a  man  may  be  entitled  t« 
an  anfwer  refpeding  that,  which  he  can  prove,  in  order 
to  avoid  expence. 

[It  mud  contain  nothing  fcandalous  or  impertiiiCBl»j| 
but  nothing  relevant  can  be  deemed  fcandalous. 

[It  mud  be  under  counfel's  hand,  though  it  is  faid, 
that  when  heretofore  it  was  taken  by  examination  be- 
fore commiffioners  upon  the  tenor  of  the  bill,  it  needed 
not  be  figned  by  counftL] 

An  anfwer  in  a  town  caufe  muft  be  figned  by 
coiinfcl ;  where  it  is  taken  by  commiffioners  in  the 
country  there  is  no  neceffity  for  a  counfel  to  fign  it$ 
in  eaily  times,  when  an  anfwer  was  taken  by  dedimuf 
upon  the  tenor  of  the  bill,  it  needed  not,  the  commif^ 
fioners  being  barrifie;rs  at  law  ;  and  at  prefent  in  a 
country  caufe,  where  the  anfwer  is  taken  by^commif- 
fibn,  although  the  anfwer  is  ufually  drawn  or  perufed 
and  fettled  by  counfel,  his  fignature  does  not  alway^ 
appear  upon  the  record. 

[It  muft  commonly  be  uponoa^h  or  affirmation,  ex- 
cept in  cafes  of  peers  of  the'  realm,  who  have  fome* 
times  anfwered  upon  oath  and  fometimes  upon  honor.1 

[A  bifhop  has  been  ordered  to  anfwer  upon  oath. j 

[The  Lord-Keeper  jB^/r/^«  ordered  the  Lady  Wharton 
to  anfwer  upon  oath,  faying,,  that  upon  their  honoif 
A\A  not  bind  their  confciences  any  more  than  if 
they  ihould  be  permitted  to  give  evidence  to  a  jury  at 
[Toth.  10,  iz.jlaw  upon  their  honors,  where,  if  the  jury  found  con- 
trary to  their  evidence,  an  attaint  would  not  lie  againft 
them.] 

[But  by  an  order  of  the  Hou(e  of  Lords,  1640,  it  is 
ordered,  that  the  nobility  of  this  kingdom,  and  Lords 
of  the  upper  houfeof  Parliament*  and  the  widows  and 
dowagers  of  the  temporal  Lords  ftall  anfwer  upon  pro- 
teftation  of  honor  only.] 

[And  fo  it  feems  is  the  prefent  ufage.] 

A  bill  againft  a  corporation  to  difcover  witings,  the 
defendants  anfwer  under  their  common  feal,  and  {% 
being  not  fworn,  will  anfwer  nothing:  in  their  own 
prejudice  ;  orderec",  that  tho^  clerk  of  the  company, 
and  fuch  principal  members  as.  (he  plaintifFs  ihal) 
think  fir,  anfwer  on  oath,  and  that  the  Mafter  fettle  the 
oath. 
.  .        ,  J.  being 


ITpoii  «ath. 
[Prac.  H.Cb. 
ChM.  II  J 


Pfert»nf5^er 

upon  honiT. 
[Ord.  th.  40.] 


Prec.  Ch  92. 
I  P.  Wil  .  146. 
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'    jf.  heing  at  Tunisy  fues  B.  at  Jaw ;  B.  brings  a  Anfwer  without 

bill  in  equity  againft  A.<,  fervice  on  defendant's  aNor-  o*^^* 

hey  at  law  ft  all  be  good  fervice ;  but  fuch  attorney 

fhall  not  be  allowed  to  put  in  his  anfwer  without  oatb% 

'^UJti^ij   If  defendant  were  in  an  enemy's  country,  i  p.  Wiu.  ^%^^ 

where  ho  commiffion  could  go  to  take  his  anfwer? 

•  A  Qpakerputs  in  his  anfwer  upon  his  folemn  affirm-  Quaker, 
ation  and  declaration. 

The  Court  permitted  a  Quaker  to  put  in  his  anfwer  ,  p^  ^*^  ^j ^^ 
without  oath  or  aiErmation,  the  bill  appearing  to  be 
frivolous* 

A  Jew  is  fworn  upon  the  Pentateuch,  and  gene*  j^^, 
rally  wfth  his  hat  on,  Hinrf.  ns. 

;    If  the  anfwer  be  taken  without  oath  or  affirmation,  Wnhovtoath. ' 
which  is  often  the  cafe  in  an  amicable  fuit,  an  order 
muft  be  obtained  by  motion  or  petition  of  courfe, 
upon  plaintifPs  confenting  thereto,  or,  as  it  moft  ufually  Hma.  sss. 
Hi  upon  the  motion  or  petition  of />A7m/f2^hlmfelf. 
-    The  method  of  difpenfing  with  the  atteftation  of  Without  ttfefta* 
honor  of  a  peer  or  peerefs  of  the  realm  puttiog  in  an  ^ion  9^  honor* 
Unfwer  is  tnUiUth  mutandis  the  fame.    ' 

.    Jfi  cafe  of  a  foreigner  not  acquainted  with  EngKfo^  Aofwer  in  a  fo* 
an  order  of  cbiirfe  muft  be  obtained,  upon  motion  or  't^R"  '»ns«H«* 
petition  for  an  interpreter  j  and  the  anfwer  being  en-  ^  Btq  t^l. 
gro&d  in*  a  foreign  language,  a  tranflation  thereof  4  Bro.  90.  *    ^ 
upon  parchment  muft  be  made  by  the  interpreter  and 
annexed  ;  tfar  foreigner  muft  be  fworn  to  his  anfwer  $ 
tbe  interpreter  attentling  is  previoufly  fworn  to  inter* 
pret  truiy^  and  conveys  to  tbe  foreigner  the  language 
of  the  oath,  at  the  fame  time  he  fWears  to  the  tranfla* 
tion  as  true  and  jaft  to  the  beft  of  his  ability ;  and  the 
jurata  is  adapted  thereto. 

*  [Where  it  was  alleged  that  t>ie  defl^ndant  was  not  Anfwer  without 
of  perfe^  memory,  the  Court  ordered,  that  he  (hould  '^^^^^  defto^an; 
anfwer  without  oath,   and  becaufc  there  was  fome '^"**'"^®'* 
doubt  whether  he  was  or  no,  the  Court  ordered  •fPMc.H.  Ch. 
MaQ^r  to  go  to  him,  to  fee  if  he  were  in  a  fufficient  115.J  '  * 
ftate  to   make  oath   or  not,  and   certify  the  Court 

thereof.] 

'    [An  anfwer  to  a  matter  charged  as  defendant's  own  How  drtwn. 
fa^  m*ift  regularly  be  without  faying  to  his  remem-  f"  **«•  Aim.  €• 
brance,  or  as  h^  believes;  if  it  be  faid  to  be  done    /  *     *^^^ 
within  7  years  before;  unlefsthe  Court,  upon  excep- 
tions taken/ ihall  find  fpecial  caufe  to  difpenfe  with  fo 
pofidvf'  an  anfwer.] 

6  Wherever 
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Wherever  there  are  particular  charges,  they  inuft 

be  anfwered  particularly  and  precifely,  and  not  in  a 
lli»d.  197*        general   manner,    though    the   general   anfwer   may 

amount  to  a  full  denial  of  the  charges. 

Wherefumsarc  fpccificAlly  charged  in  the  billtohave 
iBro.  503»        been  received  by  the  defendant,  he  muft  anfvrer  fpect* 

fically  to  them,  and  it  is  not  enough  to  refer  to  a  fcbe» 

dule  of  all  Turns  received. 

[As  to  the  a(St  of  another,  which  defendant  does 

not  certainly  know,  he  ought  to  fay,  he  thinks  cr  be* 

lieves  it  to  be  true^  or  does  not,  and  not  fay  only  that 

he  has  heard.} 

A  defendant  having  fworn^  that  he  received  no  more 
t  Vtn,  470.     than  fuch  a  fum,  to  his  remembrance,  allowed  iipoi^ 

exceptions. 
Forfeiture.  r^  defendant  is  not  obliged  to  anfwer  fo  as  to  fubr 

So  ]  jcct  bimfelf  to  any  forfeiture  at  law  thereby  J 

ft Ves. 245.491.  [But^ills  for  difcovery  (for  evidence)  in  pure 
[i  ch.  Ct.  matters  of  meum  and  tuum  are  good^  and  muft  be  an* 
•"i  fwcrcd.] 

Counftfllor.  [A  counfcllor,  clerk,  or  foHci^or,  is  not  obliged  to 

anfwer  what  he  knows  of  his  client's  caufe^  as  fuch* 
Ibid.  Fidi  Courtfel/or,]  '  * 

Referee.  [Neither  is  a  referee  ;  where  it  is  agreed  that  what 

Ibid.  ,  pailes  at  the  reference  (hall  not  be  difclofed  or  made 

ufe  of  on  either  fide.] 
How  drawn.  [If  defendant  deny  a  fa£t,  he  muft  traverfe  it  diredly^ 

and  not  anfwer  by  way  of  negative  pregnant;  as  if  he 
JOrd.  Cb.  99*]  be  charged  with  receiving  a  fum  of  money,,  be  muft 

traverfe,  that  he  hath   not  received  that  fum  or  any 

part  thereof;  or  fet  forth  what  part  he  bath  received 

and  deny  the  reft.] 

fOrd  Ch.  00.  t^**>  '^  ^  ^^^  ^®  '^'^  ^°  ^^  ^^"^  ^^^  divers  cir* 
Toih.55J     '    cumftances,    the    defendant    muft   not   deny    it   or 

traverfe  it  literally,  as  it  is  laid  in  the  bill :  but  muft 

anfwer  and  traverfe  tbp  point  of  fubftance.]  ' 

Bartn  and  Feme.      [If  appearance  be  entered  for  hufband  and  wife,  anc) 

be  anfwers,but  ibe  does  not;  an  attachment  commonly 

iffbes  againft  both.  Vide  Baron  and  Feme.] 

Appearance.  [If  defendant's  appearance  be  time  enough  within 

[}  ^'*^*^l'"*  ^*  the  term,  rule  muft  be  given  to  anfwer  within  8  days, 

^'*        which  if  he  fails  to  do  or  excufe,  an  attachment  may 

be  made  out  againft  him.  J 

When  anfwer  to       [The  rule  may  be  given  the  day  after  Cofts-day, 

be  put  in.  /^/^^  jj^jg  Jpptarance^)  and  muft  be  entered  with  the 

[3  Pmx.  Ainu      *  ir  74  -n       -i 

$j.J  regifter.] 
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itgtthr,']  Note  ;  the  next  day  after  the  return  of  the  Cun  Can.  ^ 
fttbpcena  is  Colls -day. 

[If  a  defendant  appears  and  no  rule  be  given,  he  is 
at  liberty  to  anfwer  any  time  during  the  term:  if 
defendant  does  not  anfvirer  in  time,  attachment  ifTues 
jof  courfe;  but  the  fame  with  the  caufe  thereof  muft  be 
entered  with  the  rcgifterj  as  that  he  appeared  and  I^®**  *•  »o«l 
departed  without  anfwer ;  and  that  he  anfwered  not 
by  the  day  prefixed ;  or  that  he  did  not  returi)  the 
^dimus  by  the  day ;  or  otherwife  as  the  cafe  ihall 
l^equire.] 

[Where  a  fubpoena  is  returna1>le  fo  near  the  end  of 
term,  that  there  cannot  be  a  day  given  the  defendant 
to  anfwer;  in  fuch  cafe  the  defendant  hnufl  at  his 
peri]  anfwei*  the  fame  day  feven-night  following  his  [jbia.  7.] 
appearance,  though  out  of  term:  for  the  Court  of 
Chancery  is  always  open.  Fidt'title  jfppearance,'} 

[The  Court  on  motion  will  ordinarily  grant  loor  14  Time  to  lafwcr. 
days,  or  more,  perhaps  to  thjs  enfuingterm,  to  anfwet 
upon  caufe  (hewn*,  as  that  the  defendant  cannot 
anfwer  without  fight  of  writings,  which  are  in  the 
country ,1  or  without  conference  had  with  fome  perfon 
named  in  the  bill,  or  fome  other  whom  the  matter 
toucheth,^  or  without  fight  or  perufai  of  goods,  ^r. 
above  20  miles  from  London.']  [''>*<*•  7'1 

[The  bill  came  in  the  Uft  day  of  term,  and  the  de^* 
fendant,  not  in  contempt  had  time  given  to  the  next 
term  to  anfwer*] 

[Note  \  All  what  is  faid  above  of  the  time  of  anfwer.. 
ing,  is  to  be  anderftood,  where  the  defendant  is  within 
20  miles  of  London ;  for  if  the  defendant  be  above  20 
miles  from  London^  he  has. a  dtdimus  of  courfe  to  take 
his  anfwer  in  the  country,  which  ought  in  ftri£):nefs  to 
be  returned  and  put  in  thc^day  after  the  firft  Coftv^ay  [?««.  Alai. 
of  the  next  term  following,  except  Trinity  term,  and  *•  90 
then  it  need  not  be  put  in  before  the  fecond  day 
efcfr  the  fecond  return,  and  it  is  ufual  to  ftay  for  it 
till  the  latter  end  of  any  term,  becaufe  of  the  conveni* 
ence  of  returning  it  by  the  country  folicitors,  who 
generally  come  up  late.] 

'  A  defendant  in  all  Cafes,  by  the  courfe  of  the  Court, 
has  8  days  exclufive  of  the  day  of  appearance  to  an^* 
fwer  the  plaintiff's  bill  ;  if  he  cannot  in  that  time 
complete  his  anfwer,  the  Court  upon  application*^ill 
pf  courfe  grant  him  three  osiers  for  time  (except  to 

anfwer 
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tflfwer  -an  amended  bill).  The  time  limifrd  by'thefe 
three  orders  depends  upon  the  refidence  of  the  de^ 
fendant:  if  -Mb  refides  within  lo  miles  (which  is  a 
town  ctufe)  or  within  20  miles  of  Londam^  the  Court 
.  makes  an  order  upon  the  firft  application  for  one 
iliftd.  225.  momh  ;  upon  the  fecond  application  for  3  weeks ;  and 
upon  the  thir^  application  for  a  fortnight. 

If  the  defendant  ufually  refides  above  20  miles  from 
'  LcndoHj  (which  is  a  country  caufe,  he  is  entitled  t^ 
3,  orders  for  time  to  put  in  his.  anfwefy  except  h  be 
to  an  amended  bill,  6  weeks  upon  the  firft  application^ 
3  weeks  upcm  the  fecond,  and  a  fortnight  upon  thef 
third,  and*  this,  in  all  cafes,  whether  be  comes,  td 
town  and  fwears  his  anfwer  at  the  public  office^ 
which  he  may  do  if  he  pleafes,  or  whether  he 
obtains  a  commiffion  to  take  his  anfwer  in  the 
country. 

By  the  late  pra£iice  the  third  order  uTed  ^o  be  pro-^ 
cured  upon  defendant's  undertaking  by  his  counfid 
or  clerk  in  court  not  to  pray  any  furtner  time :  yec 
when  a  defendant  had  not  been  able  to  perfed  his 
anfwer  within  the  time  prefcribed  by  the  feveral  or-^ 
ders  above»mentioned,  upon  application,  ftating  by 
Hind.  226*  affidavit^  the  particular  circumfhinces  of  his  cafe,  he 
was  ufually  indulged  with  ftill  further  time,  but 
upon  condition,  that  he  entered  his  appearance  with 
the  regifter  as  upon  an  attachment  returned  and 
confented,  that  a  ferjeant  at  arms  fhould  go  againft 
him* 

fiut  the  prefent  prafiice  feems  to  have  entirely 

put  a  ftop  to  any  further  application  after  the  third 

order ;   for  it  is  now  ordered  that  defendant,  upon 

Or<?.  23.  ^       obtaining  a  third  order  for  <ime  to  anfwer,  fhall  enter 

Jan,,  1794,^       an  appearance  with  the  regifier,  and  confent  that  a 

4  ^^'  534*        ferjeant  at  arms  fliall  go  againft  him  as  upon  a  conn 

miffion  of  rebellion  returned  ncn  ift  inventus^  in  cafe 

of  a   nou'-compliance  with  the  order:    and  on  the 

fecond   application  for  time  to  anfwer  an  amended 

bill,  or  after  exceptions  allowed,  defendant  muft  con^ 

fent  to  the  fame  terms. 

Attachment.       .    The  firft  ofder  ought  regularly  to  be  obtained  and 

***^»  »»S«        ferved  before  the  8  days  for  anfwering^  are  elapfed; 

for  after  that  time  the  defendant,  in  ftridnefs,  may 

be  attached  for  want  of  an  anfwer,  if  an  order  fop 

time  be  not  ferved:  and  alfo  each  fucceffi^e  orde» 

for 
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for  further  time  ought  to  he  ferved  before  the  pfece« 
dent  order  expires  ;  but  this  rarely  or  never  is  attended 
to,  the  pIaintitF*s  clerk  in  court  ufually  giving  the 
defendant  an  opportunity  of  getting  an  or.der  for  ti^ne: 
for  although  the  time  for  anfw«ring  be  expired,  without 
any  demtirrer,  pl<*a,  or  anfwer  being  filed ;  by  the 
curtefy  of  the  office,  the  defendant's  clerk  in  court  "  " 
expe£):s  to  be  called  upon  by  the  plaintiff's  clerk  in 
court  for  an  anfwer,  and  alfo  to  have  a  notice  of  at- 
tachment before  any  attachment  is  a£lually  fealed, 
that  he  nnay  give  his  client  fuificient  notice  to  procure 
..   an  order* for  time. 

A  defendant  in  a  country  caufe  is  fcldom   called  Coan^ry  caufe. 
upon  to  anfwer  until  the  enfuing  term,  and  then  be  "T*™* '<> »n^*"» 
generally  applies  for  his  firft  order  for  time  by  moving 
or  petitioning  for  a  dedimus  to  take  his  plea,  anfwer,* 
or  demurrer,  not  demurring  alone,   which    is   called 
a  fpecial  dedimuSj  and  fix  weoks  time  to  return  the  '  ^ar.  180;    . 
fame. 

An  ordinary  dedimus^  by  which  an  anfwer  or  plea  Com Tiiffion, 
can  be  taken,  is  made  out  by  the  clerk  in  court' with-     ^"  *  **'* 
out  any  order,   and  is  made  returnable  without  delay, 
or  on  a  day  certain  in  term  according  to  the  prefenc 
prafticc. 

In  (hort  terms,  and  where  the  defendant  lives  a 
great  diftancc  from  town,  he  mufl:  have  a  commiflion 
with  a  longer  return  than  when  the  defendant  lives  Hind*  %i^^\ 
nearer  town :  and  thefe  proceedings  are  generally 
adapted  to  the  convenience  of  both  parlies,  and  what 
time  the  defendant  fliall  have,  is  ufually  fettled  among; 
the  clerks  themfelves. 

By  the  rules  of  the  court  a  dedimus  is  returnable  the  Mof*  tyfi. 
firft  return  of  the  next  term,  but  by  the  pra6iice  rs  not  ^*''  ***• 
returned  till  the  fecond  return  of  Hilary  and  Trinity 
terms,  becaufc  the  vacation  between  Michaelmas  and 
Hilary  and  between  Eajler  and  Trinity  are  fo  fhort  ; 
and  this  pradice  was  allowed  by  the  Mafter  of  the 
*  Rolls. 

The  fcvepal^  orders  for  time  may  be  obtained  by 
motion  in  court,  or  By  petition  to  the  Matter  of  the  H!jjd,»i6; 
Rolls,  ftating  the  time  already  obtained,  and  praying 
the  further  time  required. 

The  meiliod  of  obtaining  an  order  for  time,  on  How  time  to 
motion  or  petition,  is  by  giving  inftrudions  to  counfel  »ofwer obtained 
CO  ovove  of  courfe  any  day  tn  term  at  the  riung  of  the  By  motion^ 

C  Courts 
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Courts' or  at  the  Rolls,  as  wdl  in  term  as  on  the  lirft 
morning  after  term,  or  on  a  feal  day  before  or  after 
term  for  the  time  to  which  the  party  is  entitled. 

The  mode  by  petition  is  by  engcoffing  and  leaving  - 
a  petition,  addrefled  to  the  Mafter  of  the  Rolls,  at  the 
Secretary's  office  in  the  RoHs Vyard,  and  paying  51.  6//* 
when  it  is  taken  away;  the  petition  as  anfwered  is  to 
be  left  at  the  Kegifler's  office  to  draw  up  the  order, 
which  is  to  be  paded,  entered,  and  ferved. 

The  anfwer  being  drawn  or  perufed  and  fettled  by 
cotinfel,  mud  be  engrofled  on  parchment,  on  each  (kin 
of  which  there  muft  be  an  half-crown   flamp ;    the . 
jurata  muft  be  written  on  the  top  of  the  anfwer  on 
the  left  band,  in  the  following  /orm  : 

**  Sworn  at  the  Public-office  in  " 

"  day  of  — — before  •—^ " 

In  a  joint  and  fcveral  anfwer  write  both  fworn. 

The  anfwer  being  thus  complete  for  fwearing  the 
defendant,  intending  to  fwear  his  anfwer  in  town^  muli 
be  produced  at  the  Public-office,  where  the  Mafter 
attending  the  office  will  fwear  him  to  his  anfwer, 
having  fir  ft  interrogated  him,  as  to  his  knowledge  of 
the  contents  of  it ;  at  the  fame  time  the  defendant 
muft  Hgn  his  cbriftian  and  furname  at  the  foot  of  his 
anfwer,  on  the  right  hand,  in  the  prefence  of  the 
Mafter.  For  the  oath  one  fhilling  is  paid  to  the  clerk, 
and  the  anfwer  when  fworn  is  to  be  left  at  the  Public-  > 
office,  until  the  clerk  in  court  comes  to  fetch  it  away 
to  b^  filed,  upon  notice  given  him  by  the  folicitor. 

If  a  defendant  be  within  20  miles  of  London  and 
fide,  the  Mafter  ought  in  ftridtnefs  to  go  to  him  to 
take  his  anfwer,  for  which  aa  extraordinary  fee  of 
two  guineas  is  paid. 

An  anfwer  may  be  fworn  at  a  Mafter 's  houfe. 

[If  the  defendant  ftands  out  procefs  of  contempt  Upon 
an  appearance,  and  doth  not  anfwer,  he  wil)  be  com- 
mitted/! 

\^Affidavii  was  made,  that  the  defendant  was  fick 
and  weak  and  fo  difordered  in  mind,  that  he  was  not 
abie  to  anfwer:  the  Court,  on  motion,  ordered  alt 
procefs  of  contempt  to  ftay  for  a  reafonable  time, 
till  a  Mafter  fhould  go  and  fee  wtether  he  were  ca- 
pable or  noO 

[Ordinarily 
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[Ordinarily  an  anfwer  ought  not  to  fct  forth  deeds  Aiifw«r,.h«w 
fH  hoc  virba'y  and  although  the  bill  pray  the  defendant  *'**"• 
may  fei  them  forth,  yet  if  the  defendant  fays  he  is 
ready  to  let  the  plaintiff  have  copies  of  them,  or,  if  he 
does  nor  fay  fo,  and  fet  'orth  but  part  of  theni)  it  feems 
well,  and  the  Court  will  order,  that  the  plaintiff  have 
liberty,  at  his  own  charge,  to  take  copies  of  them^ 
without  fending  them  to  a  Maftcr  ;  or  will  order,  that 
the  defendant  produce  them  on  examination  of  wit* 
nefles,  ^c.  as  there  is  occafion.     Vidi  Deeds.] 

{An  anfwer  is  not  reputed  as  fuch  till  filed.]  Not  an  jifww 

f  Yet  where  it  is  in  the  office  and  (hewed  the  plain*  till  filed, 
tiff's  clerk,  if  it  contains  any  thing,  which  gives  an 
anfwer  to  fome  fuggeition  of  the  plaintiff's,  whereby 
he  is  prayi(\g  favor  cf  the  Court,  he  ought  to  take 
notice  of  it ;  as  where  he  prays  a  m  e^eat  regnum  upon 
belief  and  information,  that  the  defendant  is  going  be-> 
yond  fca ;  if  ihe  defendant's  anfwer  be  in,  as  aforefaid^ 
and  denies,  that  he  is  about  or  defigns  to  go,  the 
plaintiff  ought  not  to  have  the  writ,  becaufe  he  had 
fuffictent  means  to  be  fatisfied  he  needs  it  not.] 

[An  anfwer  is  not  to  be  filed  till  the  cofts  of  con-  Cofli  of  eon- 
tempt  for  not  anfwering  be  paid*]  "'°'^'     ►  * 

[And  faid^  fo  it  is,  though  the  plaintiff  joins  ih 
commiffion  for  anfwering*] 

[The. defendant  may  without  notice  move  to  amend  Amendiag 
his  anf'ver  in  a  fmall  matter  ;  but,  if  it  be  in  a  ma-  *'*^**"* 
terial  poinr,  he   mufl  give  notice  of  the  amendment 
prayed  to  the  plaintiff's  clerk  or  folicitor,  if  it  be  in  a 
materiaj  point  that  he  prays  to  amend,  the  Court  often  [1Ch.Cs.a9.] 
grants  it,  if  the  defendant  was  furprifed  therein.] 

[Said^  an  anfwer  may  not  be  amended  after  iffuc  {TvKh*  13. 
joined  ;  yet  it  hath  been  fometimes  done*]  ^  Pa.  Aim.  37.] 

[A  defendant  having  in  two  anfwers  fworn,  that 
ihe  had  no  further  demand  than  fo,  does  without  no- 
tice fwear  a  third  anfwer,  and  fets  up  another  bond  } 
the  Court  ordered  the  bond  to  be  brought  bei^oro 
another  Mafter,  and  that  he  (hould  examine  tf  ihe 
was  duly  fworn  to  the  anfwer.]  jts  to  amending 
anjvfers^  vide  page  2()» 

[Where  a  priloner  has  appeared   to  a  bill,  he  (hall  Prifoner. 
not  be  brought  up  to  anfwer  till  the  time  for  anfwer^ 
ing  is  out.] 

[But  where  the  defendant,  who  has  appeared,  is  in 
prifoo>  and  will    not  anfwer,   an   attachment  being.  [Cl.  Tat.  ti.] 
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entered  againft  htm»  an  habeas  torpus  may  t>e  movecTto 
bring  him  to  the  bar,  to  (hew  caufe  why  he  does  not 
anfwer.] 

([Where,  a  defendant  has  appeared  to  the  bill,  and 
then  ftands  out  all  procefs  of  contempt,  the  Court  will 
take  the  matter  pro  confejfo^  and  decree  it.] 

[And  (o  it  is,  where  he  is  in  cuftody  upon  any  fuch 
procefs  of  contempt ;  and  being  brought  into  courts 
and  having  the  bill  read  to  him,  he  is  required  to  an*- 
fwer,  but  obftinately  refufes  fo  to  do.] 

[So,  if  he  be  in  prifon  at  the  fuit  of  any  other,  and 
ftands  out  all  "procefs  of  contempt,  he  (hall  be  fent  for 
by  an  habeas  corpus  and  brought  into  court,  where  if 
he  refufe  to  anfwer,  a  day  fhall  be  given  him  ;  and  if 
he  doth  not  then  anfwer  the  bill  &all  be  taken  pr0 
confejfo.'] 

]       [But  the  defendant  muft  have  appeared  or  been  fome  * 
J  way  in  court,  elfeno  decree  can  be  had  againft  him.] 

[Note\  When  he  cometh  in  upon  the  habeas  corpus^ 
ifiphe  be  in  execution,  he  fliall  be  remanded  to  the 
prifon  from  whence  he  came :  if  not  upon  execution, 
then  he  (hall  be  fent  to  the  Fleet.] 

[If  there  be  many  defendants,  and  the  one  has  an- 
fwered,  the  reft  not,  in  fome  cafes  the  plaintiff  may 
proceed  to  hearing  againft  that  one  alone,  and  after* 
wards  againft  the  reft.] 

[After  an  anfwer  is  reported  fcandalous  or  imperti- 
nent,  the  Court  muft  be  moved,  that  fuch  part  of  it 
may  be  expunged,  and  that  defendant  pay  cofts.] 

[A  copy  of  an  anfwer  fworn  but  not  filed,  given  to 
the  plaintiff  to  enable  him  to  defend  his  injundtion,  on 
notice,  that  the  defendant  would  move  to  diffolve  it  on 
matter  contained  in  the  anfwer,  was  held  fufficietit. 
Not  fo  where  a  copy  of  the  anfwer  was  given  him  be- 
fore the  anfwer  was  fworn.] 

[If  hufband  and  wife  have  appeared,  and  be  only 
anfwers,  an  attachment  may  be  fued  againft  both, 
when  the  time  of  anfwering  is  out,  unlefs  there  be  an 
order  for  him  and  his  wife  to  anfwer  feparately.] 

[Though  the  wife  is  not  ordinarily  to  anfwer  with-, 
out  her  hufband,  yet  in  fpecial  cafes,  the  Court  will 
upon  motion  order,  that  (he  anfwer  alone ;  without 
which  order  a  fole  anfwer  by  her  will  be  fuppreffed.] 

[Where  the  huft>and  was  out  of  the  kingdom,  and 
><ould  not  be  brought  to  anfwer  a  breach  of  truft,  i^ 

which 
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which  the  wife  was  n^oftly  concerned,  the  Court  or- 
dered her  to  anfwer  alone.  ] 

Bill  againft  huiband  and  wife,  for  a  demand  out  of 
the  feparate  eftate  of  the  wife,  and  the  hufband  beyond 
fea,  and  not  amenable  by  tlxe  procefs  of  the  Court ; 
yet  if  the  wife  be  ferved  with  procefs,  fhe  muft  appear  a  Vcrn.  6i3« 
and  anfwer.       "  .  , 

Regularly  the  anfwer  of  a  feme  covert,  if  feparate, 
ought  to  have  an  order  to  warrant  it;  but  if  the^ 
feme's  feparate  anfwer  be  put  in  without  an  ordbr,  and 
Che  fame  be  a  fair  and  hpnefl:  anfwer,  and  deliberately 
put  in  with  the  confent  of  her  hufband,  and  the 
plsUntifFs  accept  it,  and  reply,  the  Court  will  not,  at  %  P.Will.  571, 
the  motion  of  the  wife,  or  of  her  executors,  fet  it  ^     ' 

afide. 

A  feme  covert  appearing  and  obtaining  an  order  to 
anfwer  feparate  from  her  hufband,  who  is  abroad,  the  i  Vex*  184. 
Court  will  not  afterwards  fet  it  afide. 

Where  the  wife  lives  feparate  from  her  hufband,  (he  »  Ch.  Rep.  68. 
is  after  ordered  to  anfwer  alone < 

U  a  feme  covert  cannot  in  conficience  confent  to  fuch 
an  anfwer  as  is  drawn  up  by  the  hufband,  file  is  not  • 
obliged  to  fubmit  to  it ;  upon  application  to. the  Court 
ihe  ma^  be  confidered  as  a  feparate  perfen  and  will  be  a  Atk.  59* 
allowed  to  anfwer  diftindl  and  feparate  from  her  huf<^ 
band.  Where  a  hufband  prevails  upon  a  wife  to  pu4; 
Tn  an  anfwer  contrary  to  what  (he  believes  is  ^e  fa6t, 
he  may  be  punifhed  for  a  contempt. 

If  the  wi'e*s  anfwer  differs  from  the  hufband's,  it 
iball'  not  prejudice  the  hufband,  as  if  fhe  confeffes  a  zCh.Ca.  39. 
truft,  which  he  denies:  for  (he  can  be.no  witne&  »  v^cfn.79. 
againft  her  hufband. 

A  hufband   by  bringing  a  bill  againft  a  wife  admits 
her  to  be  zfemefoky  and  fhe  muft  put  in  her  anfwer  3  Atk.  4^*    • 
as  fuch,  and  there  is  no  inftance  of  appointing  a.  guar- 
dian to  put  in  her  anfwer  in  fuch  c^fe. 

[The  defendant  muft-  anfwer  ere  he  can  move  that  Eleaion. 
the  plaintiff  may  make  his  elediion,  whether  he  will  3.  ^•W*^'^^ 
proceed  here  or  at  law. ] 

[Said  in  an  anfwer    to  a   bill  to  redeem,  the  mort*  Mortgage* 
gagee  ought  to  fay  he  is  willing  to  receive  his  money 
as  the  Court  (hall  dire£i ;  for  then  the  Court  will  no( 
order  him  to  receive  it  without  a  reafonable  notice  $ 
but  if  h^  fays  generally,  he  is  ready  to  receive  the 
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money,  the  Court  will  order  it  to  be  paid   imme- 
diately.] 

[Said,  if  the  defendant,  by  anfwer  to  a  bill  to  be 
relieved  againd  the  penalty  of  a  bond,  fays,  he  does 
not  infift  upon  the  penalty,  but  is  ready  to  receive  his 
principal,  intereO,  and  cofts,  the  parties  (hall  be  forth- 
with fent  to  a  Mafter  toexanr.ine  what  is  due,  ^V.] 

[If,  inananfwertoabilitobe  relieved  againft  an  a(^ion 
upon  the  cafe  at  law,  the  defeodant  fwears  money  due, 
the  Court  will  fometimes  order  a  judgment  to  be  given 
in  debt  with  a  releafe  of  errors,  or  the  injunction  to  be 
diflblved.] 

[In  an  anfwer  a  purchafer  for  a  valuable  confideVa* 
tion  need  fet  forth  no  deeds  or  writings,  but  tbofe,  by 
3nd  under  which,  he  more  immediately  claims.] 

[Nor  need  a  purchafer  without  notice,  or  any  in 
the  jiike  cafe,  as  is  faid,  in  his  anfwer  or  plea,  fet  out 
the  conveyances  at  large,  nor  the  fums  or  dates,  but 
only  in  general  fay  by  good  and  fufiicient  conveyances 
in  the  law,  or  fuch,  in  particular,  for  a  real  and  valu* 
able  confideration  in  money  paid.]  Tbisy  however^ 
feems  only  to  rtlate  to  cafes^  where  the  hill  does  not  inters 
'rogate  as  to  thofefa^s.  For  where  the  bill  interrogates 
as  to  thr'  dates' of  the  conveyance Sy  and  the  particulars  of 
(he  confederation  paidy  the  defendant  mujl  anfwer y  though 
he  deny  notice. 

A  purchafer  may  charge  and  difcharge  himfelf  by 
his  anfwer,  and  faid,  that  he  is  not  bound  by  any  im- 
provident offer  in  his  anfwer.     Sed  quare. 

And  notice  may  be  denied  by  plea  or  anfwer  where 
a  defendant  pleads  himfelf  a  purchafer  for  a  valuable 
coniideration. 

[When  the  firft  anfwer  is  reported  infufficient,  the 
defendant,  if  he  anfwer  again  without  excepting  to  the 
report,  muil  anfwer  all  the  points  as  before  excepted 
to  by  the  plaintiffs,  though  the  fame  exceed  the  bill.  J 

The  defendant  by  fubmitting  to  anfwer  without  ex* 
opting  to  the  firft  report  of  infufficiency,  has  not  pre- 
cluded himfelf  from  infifting  on  the  fame  matter  by  his 
fecond  anfvi^er,  but  upon  exceptions  allowed  to  that 
fecond  anfwer,  may  except  to  that  fecond  report,  and 
fo  bring  it  before  the  Court;  and  where  there  have 
been  feverai  exceptions,  the  Court  has  always  faid, 
that  as  this  matter  has  uot  undergone  the  judgment 

of 
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^f  the  Court  the  derendant  (hall  be  fufiered  to  gb^Into 
it ;  but  if  it  was  a  fingle  exception  perhaps  it  would 
be  another  matter. 

[Where  there  are  croft  bills,  the  defendant  in  the  Croft  ttllt, 
fir(t  bill  mud  anfwer  before  he  in  the  laft  (hall  be 
compelled  to  put  in  his  anfwer.  Nor  by  thecourfe  of 
the  Court  can  the  phintiiF  in  the  laft  bill  have  procefi 
of  contempt  againft  the  other,  till  8  days  after  his  own 
anfwer  is  in.] 

jf.  brings  his  bill  againft  B.  and  C  who  put  in  in-^ 
fufficient  anfwers,  and  prefer  their  crofs  bill  againft 
jf.',  Bn  becomes  a  bankrupt ;  his  aflignees  bring  their 
bill  in  nature  of  a  bill  of  revivor  againll  A^y  they  (hall  '  P-  ^*"-  **7' 
not  go  on  till  C.  has  anfwered  A.'s  bill.  And  in  cafe  \  ^j{|;  J**; 
the  plaintiffs  in  the  lad  bill  (hall  attempt  to  take  out 
procefs  of  contempt,  the  defendant  may  obtain  an 
order,  that  he  may  have  a  week  or  a  fortnight's  time 
to  put  in  bis  anfwer  to  the  crofs  bill,  after  the  de- 
fendant to  the  original  bill  has  anfwered.  Vide  Pub' 
lication 

If  after  a  crofs  bill  filed  a  plainfifF  in  an  original  Croft  vn. 
bill  will  amend  it  in  material  points,  and  thinks  lit  tb  ^  Afk.'^"T*' 
compel  an  anfwer  to  the  amendments  at  the  fame  time  2  P.  Wiil.435. 
with  the  original  bill,  he  waves  his  priority  oF  anfwer 
to  the  original  bill.     So,  if  defendant  in  the  crqfs  3A<1^7«S• 
caufe,  who  is  plaintiiF  in  the  original,  puts  in  an  in- 
fufficient  anfwer,  he  lofcs  his  priority. 

[Said,  Where  a  plaintiff  cannot  be  found  or  heard  FUintiff  not  t* 
of,  the  Court  upon  affidavit  and  motion  will  order  the  ^  ^*^ 
anfwer  to  flay  till  the  plaintifPs  clerk  in  court,  by  note 
in  writing  (hews  where  he  lives.] 

[Though  the  defendant's  anfwer  concludes  himfelf,  Anfwer  of  oat 
but  doth  not  ordinarily  affeft  another  defendant;  yet  jp^***,**' 
where  one  defendant  anfwered  and  the  other  refufed, 
the  Court   faid  he  (hould    be  bound   by  the  other's 
anfwer,   if  upon  it,  the  caufe  were  againft  them  ]-^ 
This  cafe  feems  to  be  unfupported  by  any  Jubfequent  di*  |  Atk.  %yu 
termination. 

Regularly  the  anfwer  of  one  defendant  (hall  not  be  1  p.  ^iii,  301. 
read  as  evidence  againft   another  defendant:  but  one  » Ves.juii.  ii« 
defendant  faying,  he  was  in  years  and  could  not  re- 
member the  matter  charged  by  the  bill,  but  that  y.  S* 
was    his    attorney   and    tranfafled    the   matter  |   and 
y.  S.  being  made  a  defendant,  and  giving  an  account 
of  the  matter,  the  anfwer  of  the  attorney  was  allowed      ' 
to  be  read  againft  the  firft  defendant. 

C  4  Defendanfr't 
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Anfvicr  in  Defendant's  anfwcr  in  another  caufe  read  to  prove 

another  cau:e.       ^1.^11  -fl^j  ^ 

I  Vei.  'i?,Q.        ^^^  2  ^^^^  ^"^^  exifted. 
a  Vez.  42.  Aiifwer  dire6ied  to  be  read  to  a  jury. 

Pica.  Dcmumr,       Whatever  part  of  a  bill  is  not  covered  by  a   de- 
3P.  Will.  95.     murrer  or  ip!c2,   muft   be  defended  by  anfwer,   unlefs 
'y  •       the  defendant  difclaims :   if  the    plea  rhe  over-ruled, 

tjie  defendant  may  infift  upon   the  fame    matter   by 

anjfwer. 
Scandal.  But,   if  the  difcovery  fought  by  the  bill  is  matter  of 

Penalry.  .  fcandak  or  v/ill  fubiefl:  'the  defendant  to  any  pain, 
a  Vcfn.  244.       penalty,  or  forfeiture,  or  to  any  eccleiiaitical  penalties  or 

3  P.  Will.  374.  punilhment,  he  is  not  bound  to  make  it :  but  he  muft 
\  Xtfc  ^^^  anfwer,  whether  he  has  a  legitimate  fon,  but  not  whether 
aVcz.  245. 38q.  ^^  is  married  or  not,  or  whether  he  is  an  alien  or  not; 
491.  iVtz  247.  and  if  he  pleafes  he  may  infift  by  anfwer,  that  he  is 

not  bound  to  make  the  difcovery. 
Stat, limiuticns.       Where  a  defendant  infifts  on  the  ftatute  of  limita- 
•  /*^'      tions  by  his  anfwer,  he  (hall  at  the  bearing  have  the 

fanie  benefit  as  if  he  had  pleaded  it« 
witncfii.  Where  a  mere  witnefs  has  been  made  a  defendant* 

^Bro  V-8        ^"^  ^^^  fubmitted  |o  anfwer,  he  (hall  anfwer  fully, 
iVfz.  jun.  292,  f^*"  h^  ought  to  have  demurred. 
PLe^,  Demur rtr.       And  it  has  been  laid  down  as  a  general  rule  by  the 

Lords  CommiilioRers,  that  where  a  bill  feeks  a  difco* 

4  Bro,  w,  very  of  matters,   which  the  defendant  is  not  obliged 

to  anfwer,  he  muft  pl&ad  or  demur,  for  if  he  itnfwe/s, 
he  muft  anfwer  fully,, 

But  wher^  a  d^efendanthas  anfwered  all  the  circum- 

'     ftances  relating  to  his  own  cafe,  he  fliall  not  be  com- 

peljed  to  anfwer  the  further  circumftances  of  the  bill  \ 

aBro.  33»,         yg^  jf  j^^  anfwers  part  of  the  circumftances,  as  ftate 

part  of  a^converfation,  he  ihail  be  compelled  to  ftate 
-    the  whole  of  it. 

y.  5.    gave   a  bond  to    pay   800/.  a-year  to    i/. 

during  the   time  5.  enjoyed  the  office  of , 

firwhilft  any  body  held  ic  in  truft  for  him;   H,  put 

.    l^p  bond   in  fuit,  5.  brings  a  bill  ii^r  an  injunc^iyn, 

and    a   crofs    bill     is     brought    by    H,     to    difcover 

whether  E.  held  the  oince  in  truft  for  5.     S,  infifted 

....        -  .    by.an/wer,   that,  he  was  not  obliged  to  difcover  what 

ivould  fubjed)  him  to  the  incapacities  of  the    fcveral 

2i0i^y  to  vacate  a  feat  in   parliament,  on  a  member^s 

Hc^eptKng  a  place.     Defendant  is  not  bound  to  make 

3  Atk.»76.        jjie.  difcovery,  though  he  fubmitted  to  anfwer,  he  could 

|iot  have  demurred,  for  that  would  have  admitted  the 

fads  to  be  true, , 

:....,  .;:^     "  '  Although 
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.  Although  the  defendant  by  his  anfwer  denies  <he  D'fco^wv. 
title  of  the  plain t'FfF,  ^•et  in  many  c^fes^  he  muft  ^nake  "  ' '  ' 
the  difcovery  prayed  by  the  bill;  and  notwitbftarvding  jBfo.«iS3» 
the  plaintiff,  if  ihe  has  no  title,  can  have  no  benefit  of  qmu****^* 
the  difcovery.  Jf  a  bill  be  filed  againft  an  executor  Ar^h.  343*. 
bya  creditor  of  the  trflator^  the  executor  muft  kt  forth  Mitf.  S48. 
an  account  of  the  aiTets,  though  he  denies  the  debt. 

If  a  man  by  anfwer  fwear  that  what  he  received,  Account 
he  received  as  a  menial  fervarit,  and  hath  paid  it  over  '  ^"n«95«>3'- 
to  his  mafter,   he  (hall  not  be  put  to  account  again: 
but  he  ought  to  difclofe  this  matter  in  his  anfwer,  aod 
a  plea  of  this  fort  has  been  over-ruled. 

A  defendant  h^s  been  held  to  the  ofFer  made  in  his  ^ff^r, 
anfwer,   though    the   circumftaiices  of   the   cafe    arc'^""'^* 
varied  fince  the  anfwer  canSe  in. 

If  fraud  be  charged  in  a  bill  it  muft  be  denied  by  Fraud, 
anfwer,  and  not  by  way  of  plea.  '  ^""'  '^S* 

Where  there  is  a  joint  and  feveral  anfwer  bv  >/.  Joint  and  fcvcr«l 
and  £.,  if  >/.  for  himfelf  anfwer?,  and  B.  fays  that  he  ^"i^j^^^'e 
hath    perufed   the  anfwer  of  J*  and  believes  it  to  be 
true,   fuppofing  B.  charged  with   nothing  of  his  own 
knowledge,  fuch   relative  anfwer  is  fufftcient :   but  it 
is  other  wife  where  the  defendants  anfwer  feveral  ly. 

Where  there  is  a  decree  •ae:ainft  an  infint,  on  fuch  in^^nf. 
infant's  coming;  of  age,  and  before  the  decree  made  '  p  «/  '.  ^^ 
"abioiute,  he  otay  put  in  a  new  anfwer.  4  Mk.  5U. 

En         -   «•     .  •    r        »  r  Bonb.  338. 

xceptions  will  not  lie  to  an  infant  s  anfwer.  '^  Bro.^rd. 

Defendant  in  cuilody  for  want  of  an  anfwer  puts  it  Phroner* 
in,  and  is  entitled  to  be  difcharged,  paying  his  cofts  : 
for  he  is  not  to  remain- in  cuftody  to  fee,  whether  his 
anfwer  is  reported  fufficient  or  not,  and  in  cafe  it  fhould  i  Vtz,  m. 
turn  out  infufficient,  procefs  muft  be  continued  from  4  B'®*  ^n. 
where  it  was  left  ofF  before. 

Defendant  in   cuftody  for    non-payjuent  of  cofts, 
after  anfwer  put  in,  cannot  be  detained  till  further  an*  48^.113. 
fwer,  though  exceptions  have  been  allowed,  but  is  dif- 
charged upon  payment  of  the  cofts. 

Defendant  in   cuftody  for  want  of  an   anfwer,  on 
putting  \r\  the  anfwer  and  depofitirjg  the  utmoft  fum  480.296, 
10  which  the  cofts  could  amount,  fubje£l  to  taxation, 
inay  be  difcharged. 

All  anfiA^ers  and  pleas,  as  well  thofe  taken  by  com-  Signed  by  ie- 
fYiiffioners  in  the  country,  as  before  the  Mafter,  fliall  ^^''l'^^' 
be  figned  by  the  perfans  fwearing  fuch  anfwers  or  pleas  o^d.'  Ap^ai^j, 

in  1748. 
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»  Atk.  383« 

ADr«er  to- 
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3  P.  Will.  79. 

I  Bro«  56. 


Demorrer. 
1  Bro.  78* 
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General  traverfle* 
%  F«  Will.  87. 


Second  anfwer. 
1  Ves.  jun.  87^ 
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a  Vcz.  jun.  37a. 

Pifclaimer. 
lAnft.  37« 

Dlfcovery. 
Letters,  &c« 

referred  to. 
Ibid.  58.      ' 

Letter*,  &c. 
re (erred  to. 
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in  the  prerence  of  the  commiffionerSy  or  mafters,  be- 
fore  whom  the  fame  fhall  be  taken  rc(pc6\lve\y. 

Where  plaintiff  is  charged  by  anfiver,  he  muft  dif- 
charge  himfeU'  by  proof,  for  he  cannot  read  the  vtrhole 
anfwer  as  he  may  at  law. 

The  original  bill  brought  for  difcoverjr  only,  the 
amended  bill  prays  relief.  The  anfwer  to  the  amendcci 
bill  is  to  be  confidered  as  part  of  the  anfwer  to  the 
original  bill,  as  much  as  if  engrofled  upon  the  fame 
parchment  and  a  part  of  the  fame  record. 

.  Defendant  obtained  three  orders  for  time  to  an- 
fwer, upon  the  expiration  of  the  laft,  he  put  in  a  plea, 
which  was  held  a  fufficient  compliance  with  the  order. 
Gilb.  c.  92.  I  Har.  359. 

Motion  to  difcbarge  a  <Iemurrer  (after  motion  for 
time  to  plead  anfwer  or  demur,  not  demurring  alone) 
granted^  the  anfwer  only  denying  combination  and 
therefore  not  complying  with  the  order. 

Whenever  an  order  is  made  to  take  a  bill  pro  con-* 
feffo^  if  defendant  comes  in  upon  any  reafonable 
ground  of  indulgence  and  pays  co(ls,  the  Court  will 
attend  to  bis  application,  if  the  delay  has  not  been 
extravagantly  long :  but  the  mere  gratuitoufly  put* 
ting  in  an  anfwer  is  not  fufficient  to  over- rule  the 
order. 

Where  the  general  traverfe  is  omitted  at  the  end  of 
an  anfwer,  fuch  anfwer  is  good,  and  not  to  be  fupprefled 
as  improper.  1 

A  fecond  anfwer  may  be  filed,  pending  exceptions 
to  the  firft  ;  it  may  be  filed  at  any  time  before  the 
order  is  obtained  for  amending  the  bill,  even  the  mo* 
ment  exceptions  are  filed. 

Defendant^  not  bound  by  a  miftake  in  his  anfweff 
as  to  the  effect  of  an  inftrument,  where  the  anfwer 
referred  to  the  inftrument. 

An  agent  charged  by  the  bill  with  perfonal  fraud, 
cannot  by  difclaiming  intereft,  avoid  anfwering  fully. 

Where  a  difcovery  is  fought  of  a  correfpondence^ 
if  the  defendants  fet  forth  ixtraSis  of  letters^  and  fwear 
that  ibofe  are  the  only  parts  of  the  correfpond^ncQ 
upon  tha^  fubjed,  this  is  fufficient. 

So  when  a  party  refers  to  extra<9s  from  hooks  of 
accounts,  thofe  parts,  which  be  ftate$  to  be  imma^ 
terial,  are  Icfc  feakd  up. 

A  truAee 
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A  trufiee  in  a  will,  who  releafed  and  never  a£led,  Truftee* 
ought  not  to  be  made  a  party  in  a  fuit,  to  feC  afide  the 
will  on  the  ground  of  fraud,  ^nd  therefore  need  not 
anfwer  as  to  the  fraud  aliedgeu,  he  not  being  charged  ibid.  65. 
with  perfonal  fraud. 

On  a  bill  for  difcovery,  the  anfwer  of  the  party  in-  DifcoM-j, 
terefted  can  not  be  difpenfed  with,   though  an  infant ;  ^"^*"^' 
and  although   the  perfon  from  whom  his  father  pur* 
chafed  the  right' has  anfwered,  and  denied   any  know-  Ibid.  77. 
ledge  of  the  circumftances. 

The  wife  lived  in  adultery  with  the  plaintiiF.     The  Baron ind  Feae. 
bufband  allowed  to  anfwer  feparate.  **^*^''  '^' 

It  is  not  necefTary  in  an  anfwer,  that  a  modus  (hould  How  drawn, 
be  laid  with  the  fame  certainty,  as  in  a  bill  toeftablifh  2  Ajift.401. 
a  modus^  if  it  appears  that  there  is  a  good  defence,  it  is 
enough. 

Where  a  defendant  files  an  anfwer,  as  a  Quaker,  Q«*ker. 
without  oath^  he  undertakes  that  he  is  a  Quaker ;   if    **'  *  ^'^'' 
he  were indi6(ed  for  perjury  upon  it,  he  would  not  be 
permitted  to  contradi£t  this  aflertion. 

The  anfwer  fet  up  a  modus  for  a  place  not  defcribed  Haw  drawn. 
by  metes  and  bounds,  but  by  a  map  annexed  to  the  ibYd?4Q8! 
anfwer,  this  was  held  fufficiently  certain. 

A  motion  for  leave  to  anfwer  by  guardian,   muft  G«"dian. 
name  the  guardian.  ^^'^'  ^^>* 


Further  Anfwer s^  and  Anjwers  to  amended 

Bills. 


A 


Further  anfwer  is  in  every  refpeft  fimilar  to,  F^'thenofwttt 
and  confidered  as  forming  part  of  the  firft  an-       *^* 
fwer :  for,   if  a  defendant  in  his  firft  anfwer  refufes 
vor  negleds  to  anfwer  all  the  material  and  relevant 
points  in   the  bill,  or  anfwer  them  infufficiently  and  "^'*^'  *79. 
imperfe<aiy ;  the  points  of  the  bill  not  anfwered,  or 
anfwered  infufEcienily,  are  feleftcd  from  the  record  ; 
and  being  collected  together  form  exceptioAS,  an  an- 
fii^er  to  which  is  termed  a  furtheranfwer.      ^ 

Matter  difclofcd  by  the  defendant's  anfwer,  or  fails  ^ 

exifting  at  the  time  of  exhibiting  the  bill,  and  not  then 
known  to  the  complainant,  or  confidered  neceffary  to  Hind,  tu^ 

confiitutc 


\ 


\ 


\ 


? 


Anfwer  to 
amrnded  bill* 
3  Atk.  303. 
What. 


Hind*  2So« 


Except  ions. 


flin<3.  261. 


ZxceptionB* 
I  Ch.  Ca«  6o. 


y-       ' 


^^ontfmpt. 
InfuHicient  an* 
Xwer. 

»  P.Will.  481. 
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conflitute  part  of  his  cafe,  are  by  the  complainant, 
v^ith  leave  of  the  Court,  added  to  or  inferted  in  the 
bill  by  way  of  amendment,  and  the  anfwer,  which  the 
defendant  is  compellable  to  make  thereto,  is  denomi-* 
nated  an  anfwer  to  an  amended  hilU 

As  a  further  anfwer  is  confidered  as  forming  part 
of  the  firft  anfwer,  fo.  an  anfwer  to  an  amended  bill  is 
confidered  as  part  of  the  anfwer  to  the  original  bill,  as 
much  as  if  it  had  been  engrofled  on  the  feme  parch* 
ment,  and  a  part  of  the  fame  record  j  therefore,  if  a  de» 
fendant  in  a  further  anfwer^  or  an  anfwer  to  an  amend- 
ed bill,  repeat  any  ihing  contained  in  a  former  anfwer, 
the  repetition,  urilefe  it  varies  the /defence  in  point  of 
fubftance,  will  be  confidered  as  impertinent. 

A  defendant  has  eight  days  afoer  plaintiff  has  filed 
exceptions,  to  make  his  eleftion,  whether  he  wiil/ub» 
mit  to  anfwer  them  or  not.  '  A  defendant  is  ufually 
called  upon  by  the  plaiptifPs  clerk  in  court,  to  anfwer, 
after  the  eight  days  are  expired  ;  and  if  he  fubmit  to 
put  in  a  further  anfwer,  the  plaintiff's  clerk  in  court 
generally  calls  for  the  anfwer,  and  gives  jiotice  of  at- 
tachment,' if  it  be  not  forthcoming,  ffff.  before  the 
further  anfwer  is  filed,  defendant  muft  pay  to  plaintiflr 
twenty  (hillings  cofts. 

Where  a  firfl  anfwer,  upon  excef^ions  longer  thaa 
the  bill,  is  reported  infufficient,  the  defendant,  if  he 
fubmit  to  put  in  a  further  ^xsH^^x^  without  excepting 
to  the  report,  is  to  anfwrer  all  the  points  excepted  to, 
although  the  fjime  fliould  excee.d  the  charges  in  the 
bill,  for  by  not  excepting  to  the  report,  he  has  ad- 
mitted, he  ought  to  anfwer  all  the  matters  of  excep- 
tion.    Contra^  1  Ve%> /^()2* 

Where  a  defendant  in  contempt  -for  want  of  an 
anfwer,  puts  in  an  infufficient  anfwer,  and  the  cofts 
of  contempt  are  accepted,  the  acceptance  of  cofts  re- 
mits the  contempt,  and  in  procefs  for  a  fecond  anfwer, 
the  plaintiff  mufl  begin  de  novo;  if.  the  cofls  be  not 
accepted,  although  tendered,  and  the  firfl  anfwer  be 
reported  infufficient,  the  plaintiff  may  take  up  the 
procefs  for  the  fecond  anfwer,  were  he  left  off  upon 
obtaining  the  firft  ;  therefore,  it  is  uftiai  to  refufe  ac- 
cepting, the  cofls  of  contempt  for  the  firft  anfwer, 
until  it  appears,  that  it  is  a  full  anfwer, 

PlaiatiiF 
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'  Plaintiff  accepting  a  third  anfwcr,  before  he  re-  %^  Anfwer. 
ccives  cofts  for  (he  fecond,  does  not  M^aive  his  title  to    "****  ^^' 
the  cofts. 

If  the  plaintiff  procure  a  reference  of  an  infufE-  Reference. 
cient  anfwcT,   and  the  fame   be  reported   good,   the  ^0^5  * 

plaintiff  fhall  pay  the  defendant  40  x.  cofts,  and  the 
defendant  may  proceed  for  recovery  of  thefe  cofts  by  ^'»*^'  ^*»»  '^3« 
fubpoena  and  attachjment,  in  like  manner  as  the  plain- 
tiff, if  the  report  be  in  his  favour. 

If  the  fecond  anfwer  be  reported  infufficient  in  any  ^^f^^^"^"  *"" 
of  the  points  formerly  certified,  the  defendant  (hall  pay  Cofta. 
3/.  coft,  and  fuch  anfwer  may  be  referred  immediately. 
And  upon  a  third  infufficient  anfwer  4/.;  and  upon  a  ^'^*  ^*nc«  i®*« 
fourth  infufficient  aafw<er  5/.  and  be.  examined  upon  ^ 

interrogatories  to  the  points  reported  infufficient,  and 
(ball  be  committed  until  he  has  perfectly  anfwered 
thefe  interrogatories  and  paid  the  cofts. 

A  defendant's  plea  was  over-ruled,  and  then  he  put  ''^"• 
in  three  infufficient  anfwers ;  the  Coort  did  not  think  Mof.  384.  *'^^* 
fit  to  commit  him  to  be  examined  upon   interroga-  Three  in fufH- ' 
tories,  as  if  he  had  put  in  four  infufficient  anfwers.         "-"^  anfwers. 

Plaintiff  is  not  bound  to  ferve  defendant  with  a  new  Subpanafor 
fuhpcena  to  ^\it  in  a  further  anfwer.     Service  on  his  ,  y7z  jujTT^o. 
clerk  in  court  is  always  allowed  to  be  good.  i  Harr.  314. 

For  the  cofts  of  infufficient  anfwer,  plaintiff  takes  Cofts  of  infuf- 
out  a  fubpoena  and  ferves  the    defendant  perfonally  ficie«  ^"fwcr. 
therewith,  and  demands  the  cofts  ;  and  on  default  of 
payment,  and  affidavit  of  fervice  of  fubpcena,  demand 
of  cofts,  and  refufal,  an  attachment  iflues,  and  all  the  ^  ^*''*  5'*« 
other  proceTs  to  fequeftration. 


Amending  Anfwers. 

THERE  are  no  certain  rules  for  amending  anfwers,  1  Har.  307* 
but  in  this  the  Court  exercifes  a  difcretion  ;  and  MufiTrcw,  191 
will  in  fome  cafes  permit  a  defendant  to  redlify  an 
error   or   fupply  a   dcfed  in  his   anfwer,   either  by 
amendment  or  by  a  further  anfwer* 

An  anfwer  cannot  be  amended  after  iffue  joined.  Totli.75. 

ied  vide  2  Px.  Aim.  37. 

The 
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The  defciiMlant  may  without  notice  move  to  aniend 
his'anfwer  in  a  fixiall  matter:  but  if  it  be  in  a  material 
iEq.Ca.Ab.      point,  he  muft  give  notice  of  the  motion  for  fuch* 
29.  amendment  to  the  plaintifTs  cletk  in  court,  or  fol- 

licitor  ;  and  though  it  be  in  a  material  point,  or  after 

liTue  joined,  yet  the  Court  will,  on  affidavit  of  fur<« 

prife,  and  payment  of  cofts,  allow  of  an  amendment. 

Liberty  given  the  defendant  to  amend  her  anfwer, 

2  Ch.  Ca.  29.      ^^^  affidavit  ftadng  that  ihe  was  furprifed  therein  ; 

this  was  before  replication,  afnd  was  not  oppofed  by 
the  plaintiff. 

The  defendant  having  confented  by  anfwer,  that. 

ai[i  award  made  by  her  father  might  be  confirmed, 

ftVern.  M4.      pi'^y^^^  ^^   might    amend   her  anfwer,   {be   having 

made  oath^  that  fhe  never  read  the  award,  and  that 
her  anfwer  was  prepared  by  her  father,  who  had 
wronged  her  in  the  award.  But  the  Court  refufed  ta 
let  the  anfwer  be  amended. 

Defendant  moved  to  amend  his  anfwer,  by  firiking 
aEq.  Ca.  Ab.  out  particular  words  and  inferting  others  in  their 
^'  room ;    defendant    made  affidavit  of    the   miilakes, 

FuTitr!*  * '''       which  was  corroborated  by   the  affidavit  of  ano^ther 

perfon.  Lord  Chancellor — **  If  there  had  only  been 
^^  defendant's  affidavit,  I  would  not  allow  the  amend* 
*^  ments,  but  as  there  is  the  affidavit  of  another  perfon» 
*^  I  will :"  .and  he  ordered  accordingly. 

Bill  by  next  of  kin  of  tefiator  againft  executor, 

to  account  for  the  furplus  ;  the  executor  anfwered,  and 

2  ^.  Will.  297.  waived  the  benefit  of  the  furplus  by  mi  (lake  of  the  law 

in  that  point,  and  though  he  afterwards  proved^  that 
the  teftator  intended  him  to  have  the  furplus,  yet  not 
fuffered  to  amend  his  anfwer. 

No  ce^-tain  rules  as  to  the  amendment  of  anfwersj 
tbey  are  in  the  difcretion  of  the  Court*:  amendments 
have  not  been  merely  confined  to  miftakes  in  the 
anfwer,  where  it  has  differed  from  the  draft ;  but 
anfwers  have  been  allowed  to  be  amended,  where  there 
Barnard.  Bq/  have  been  miftakes  of  matters  of  hSt,  His  Lordfhip 
Rtp.  50.  fgjj^  Y\e  had  known  anfwers  amended  after  profecutioii 

for  perjury  commenced,  but  only  where  circumftances 
wcie  extremely  flrong  to  (hew  it  a  miflake.  In  the 
principal  cafe  the  nature  of  the  fact  fpeaks  it,  that  as 
the  anfwer  now  (iands  the  claufe  could  not  have  beer^ 
inferted  to  ferve  any  intcreft  of  the  defendant.  It  was 
jDOt  a  fa£t  afierted  by  the  anfwer^  but  admitted  by  it. 

Motion 
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Motion  For  leave  to  amend  an  anfwer  in  three  par* 
ticulars,  wherein  the  defendant  found  herfelf  miftaken  |  Baab.  i86 
and  per  Cur.  we  often  do  it,  where  ifliie  is  not  joined  ; 
and  it  was  ordered  8^:cordingty« 

'  Leave  was  given  to  amend  an  anfwer  to  a  tythe  bill, 
wherein  the  defendant  had  fworn,  chat  a  particular  Bunb.  24s. 
dofe  contained  nine  acres,  and  to  make  it  feventeen, 
though  iflue  wis  joined  and  a  commiffion  bad  ifTued, 
(which  was  never  done  before,)  but  it  was  upon  the 
defendant's  paying  all  qofts  flnce  the  anfwer,  fwearing 
the  anfwer  over  again,  and  taking  out  a  new  com- 
miffion  at  his  own  expence.     But  fince,  in  the  cafe  of 

Mr.   Wortley  Montague  v. ,  the  Court  re- 

fufed  to  let  the  defendant  amend  his  anfwer  by  only 
altering  the  day  of  payment  of  a  modus^  although  iiTue 
was  not  joined,  and  the  day  fet  right  in  a  crofs  biU. 
In  a  note* 

Attorney*General  had  put  in  the  common  anfwer, 
(v/z.)  that  he  was  a  Granger  to  the  matters  of  the 
bill,  and  that  he  hoped  the  interefts  of  the  crown 
would  be  taken  care  of,  i^c.  The  Attorney-General  Bunb.  303. 
afterwards  prayed,  that  he  might  be  at  liberty  to  with* 
draw  his  general  anfwer,  and  inflil  on  the  particular 
right  of  the  crown  to  the  money  in  queftion  ;  and  it 
was  granted. 

Bill  to  afcertain  boundaries  of  lands  intermixed. 
Defendant,  by  the  draft  of  his  anfwer,  fwore  that  Bunb.  995. 
25  or  ;^o  acres  had  35  years  ago  been  allotted  to  the 
plain  iff;  but  in  the  engrofiment  thi^  was  by  miftake 
made  250  or  300 ;  on  an  affidavit  of  the  miflake,  and 
how  it  came,  the  Court  gave  leave  to  amend  \  they 
would  not,  however,  let  him  amend  another  miftake 
of  86  acres,  inftead  of  68,'  the  drafc  and  the  engrofl'- 
ment  being  the  fame. 

Bill  for  a  difcovery  of  title,  and  for  an  account  of 
rents  and  profits.  Defendant  in  her  anfwer  faid, 
(he  had  purchafed  the  eftate  in  1676,  and  had  con- 
tinued  in  poilefiion  eve^  fince,  and  had  received  the  ^*'°^*  S«> 
rents  and  profits  thereof;  on  recollection  the  de- 
fendant  difcovered,  that  by  agreement  on  the  pur- 
chafe,  the  vendor  and  his  wife  were  to  continue  in 
pofT-flion  and  receive  the  rents  and  profits  during  their 
lives,  which  they  did  until  the  year  1690.  Upon 
motion  the  Court  gave  leave  for  the  defendant  to 
aosend  her  anfwer  in  this  particular,  it  being  rather  . 

for 
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^    for  pklntiiPs  benefit,  and  the  defendant  being  95  years 
cf  age.  - 

1  he  Duchefs  of  Wharton  petitioned,  that  ftse 
might  be  at  liberty  to  aoiend  her  anfwer  by  adding  a 
new  faft.  In  her  anfwer,  (he  referred  to  marriage 
articles,   which  were  executed  in  Spain^   and  confe- 

•Atk.  J94.       quently  makes  it   incumbent   upon   her   to   produce 

them  :  -now  the  ciiftom  of  Spain  is,  to  depolit  articles, 
and  other  deeds,  in  places  appointed  for  that  purpofe, 
fo  that  an  authentic  copy  was  all  that  could  be  had; 
and  fbe  was  permitted  to  amend  her  anfwer,  fo  far  as 
to  fet  fgrth  the  cuftom  of  Spain^  with  regard  to  the 
depofiting  of  deeds. 

At  the  hearing  of  a  caufe,  it  appeared  by  the  office 
copy  and  the  anfwer  on  the  file,  that  the  defendant  ad- 
mitted he  had  fold  her  (hares  in  the  Weljk  Copper 
Company  ;  in  the  original  draft  the  word  tgnwaiS  ufed 

» P.  Will.  426,    inftead  of  the   word   her  y    on   full   affidavits  by    the 

folicitor  and  his  clerk,  that  this  was  only  a  miftake  in 
the  perfon  who  engroffed  the  anfwer,  and  the  foul 
draft  being  produced;  upon  folemn  debate  before  the 
Lord  Chancellor,  affifled  by  the  Matter  of  the  Roll?, 
the  Court  gave  the  defendant  leave  to  amend  the 
anfwer  and  Iwear  it  over  again,  though  no  precedent 
could  be  fliewn,  that  this  was  ever  done  after  the 
caufe  heard,  and  this  had  been  before  denied  on  a 
petition  and  on  a  motion. 

Bill  claiming  a  remainder  in  fee  after  an  entail 
fpent.  The  defendant  put  in  an  anfwer  and  infifted  on  a 
fine  having  been  levied  by  one  Of  the  remainder- men 
jn  tail,  and  claims  under  him ;  and  now,  before 
replication  filed,  petitioned  for  leave  to  take  the  anfwer 
off  the  file  and  to  put  in  a  new  anfwer,  and  thereby 
infift  on  the  perfon  under  whom  he  claims,  being  a 
purchafer  for  a  valuable  confideration  without  notice. 
And  to  fupport  his  petition  he  made  an  affidavit,  that 
this  new  title  bad  not  been  difcovered,  till  after  he  put 

Aiiib,a9a,         in  his  anfwer.     The  anfwer  was  taken  off  the  file  an-d 

the  new  matter  added  by  way  of  addition,  on  payment 
of  the  coils  of  this  application,  and  of  the  amend- 
ment. 

Motion  to   ftrike   out.  of  the   defendant's   anfwer 

Amb,65.  feveral  words  importing,  that  he  had  received  1300/. 

in  full  for  his  advancement,  from  his  father,  in  his 
lifetime,  and  refufed  to  bring  it  inio  hotchpot.      1  he 

defendants 


>•!•   •      »•» 


defendants  anfwer  to  the  fupplemental  bill  was  read, 
in  which  he  faid,  he  was  miftaken  ip  the  law  in  that 
point,  and  defired  ne  might  be  at  liberty  to  waive  any 
admi^on  he. had  made  in  it,  and. to  wait  till  thf  Mji^cc 
had  i^jAt his  rtport,— Motion  refufed.    \«  ""'  "'-'■  "- 

Aj^plication  to  amend  a  fchedule  to' defendant's 
aififwer,-  an  indiSment  for  perjury  having  been  pre- 
ferred, or  at  leaft  threatened.  Lord  ChanceHoi:  re-  x  8^.419. 
.  fufed  to  interfere,  although  he. took  it  to  be  clear^.that 
the  d^fendknr  did  not  mean  to  perjure  himfelf,  as  he 
had  np  intercil  in  fo  doing.  That  queftion  w'ould  hd 
proper  befar^  the  grind  jury,  who,  if  they  thought 
the  defendant  drd  not  mean  to  perjure  himrdf;  would 
throw  out  the  .indi£^niept ;'  on  the  other  hand,  if  there 
^ere  ground  for  the  indKtment,  it  would  be  wrong  ."^^ 

for  him  to  iriterpofe.     A  firtiilar  application  h?d  been  Id.ibid. " 

reje£led  a  few  days  before  in  the  cafe  of  Faux  v.  Lord 
Wdlihltm:  <-['*■'■■'■  :  ' 

The  defendant,  an  executrix,  admitted  aflets  of  her 
•eftator-,' but  at  tht  fame'tiiiife  infifted,  that  nothing  *  /^ 

was  due  to  tfje  pliintiflf.  '  By  the  Mafter's  report  a  -  ^..-^ 

large  fumfdf  idoo/.  and  upwards  appeared  to  be  due 
to  the  plaintiff;  wbereupon  the  defendant  applied , for  .;     \ 

leave  ^o  retra<9t'her  adaiimoii  in  her  anfwer,  oK  affida- 
fit,  ftaiing  her"  reafonis,  which  were  very  i^roh^y^ior  •>  -  • '   '  **  • 
believing,  when  (he  pot nh  he.f  a/ifwer,  that  ria(irlhg 
was   due;    and    that  on  th^t  ac(^6unt  (he  had  'fcfjcc^n 
adviferf  by  couViftl  to  niak^fuch  admiiBon.    Thfs'Was 


'^  c  i 


confirmed   by  affidavit  of  her  counfd  and  foirci'torj 

fte  fworfc.that  (he  had  but  400/.  unadminiRcrcd  knd  Doyley  V.\;*    l 

offered'  to* 'b6,*  cxamiried  on   iirterrogatories.     t/Of<f  ?7™?;     - 

Chancellor'.  illOAib'ed  h^r  to'Twear.  Ker  anfwer  de  nov-Oy  ^"'^  ^  *  ''^* 

admitting  ailet^'to  the  afnouht  0^400/.  with  liberty  to 

Che  .plaintiff  to, examine  her  as  to  affets  ultra. 

Motion  to  amend  an  anfwer  after  replication,' upon  •     •■^* 

mfidavit^  that,  the  defendant  was  informed,  that  hc^  .,.,,,]^v 

had  a  good  def^hte,  (W2.  a  rnddus^)  and  had  nbt  in-  a  Anft.  363*^ 
ferted  it  in  his  arilwer,  not  being  able  at  that  time  to  *^ 

fet  forth  the  modus  with  precifidn.     Motion  refufed. 

Upon  difc6v.ery  of  nev^  mattefr,  in  an  accouiif,*  a  id.  ibid, 
fupplemental  anfwer  w,as  permitted  to  be  filed,  after 
replication.    '  ' 

The  Court  of  Exchequer  nev6r  fuffer  an  anfwer  to  3  Aaft.  717* 
be  amended,  ^ut  will  fometimes  permit  a  defendant 
to  file  ^  fuppleihental  anfwer. 
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tmtxt    l\T  either  party  thinks  himfelr  aggriered  by  si  decree 

•^  of  this  Court,  he  may  by  petition  appeal  to  the 

Lords  in  I'arliamedt^  and  have  the  caufe  reheard  ther^ 

..  ,  and  they  will  affirm,  ^^^h  ^^  reverfe  the  decreCf.  as 

they  fee  fit.  ] 

Before  decree  [And  this  maybe  done  either  before  or  after  the 

executed.  decree  is  executed.]  .,  ! 

Rehearjag.  [Sometimes  a  rehearing-  before  the  Chancellor  of 

a  caufe  beard  before  the  Mafter  of  the  Rpfls  is  called 
an  AppeaU J    F/i?  Rehearing.' 
Depofit.  By  an'  order  of  the  12th  of  May  16869  no  rehearing 

Cttff.cen.  404.  or  appeal  was  to  be,  except  ihc  appellant  fhould  dc* 

pofitr5/«  to  recompenfe  the  other  party  his  cofts,  id 
cafe  he  failed  in  his  appeal ;  but  this  is  now  .made 
2oJ»  .<.... 

.Evidence.  Upoo  an  appeal  firom  the  RoIlS|  the, appellant  majf 

G5ib.E*.1?Vci.  ^^.)^^  '°^^  ^^^  evidence,  which  was  not  read  therft^ 
%  Wrn^iej!      provided,  he  willgive  up  his  depofit.    Contri^  Prec*  in 

sAtk.  408.         CA..295#  ' 

rrce.iACb.496.    /Q^i  ptherwife  on  an  appeal  to  the  Lords. 

1  P.  Will*  3ft9«      Ko  words  in  a  grant  from  the  Crown  can  deprive 

a  Tubjedi  of  his  right  to  appeal :  much  lefs  if  the  grant 
be.ijlontin  that.particular.  .         , 

T«  what  court.    .  i^o  ^PP^^l  fr^ocn  decrees  made  in.  the .  pljintations 

%  Will.  a6t.      Jies  only  to  the  King  in  council* 

lnwbate«ret.        An  agreement  was  figned  by  the  parties,  and  by 

3P.WiiUt4a.  confent  made  an  order  of  Courts  to  fubmit  to  fuch 
decree  as  the  Court  ihould  make,  ai)d  neither  partj 
%o  bring  an  appeal ;.  yet  the  caufe^  allowed  to  be  re* 
heard. 

sEq.Ct.Abr.         No  appeal  lies  from  a  decree   made   by  confent^ 

i^S*  though    the    party  did  not   really  give  his  confent} 

"  \**^*         but  his  remedy  is  againfl:  hit  counfel,  fcfr. 

Coftf'.  .  At  party  cannot  appeal  for  cods  only,  but  in  par't 

ticular.  cafes  the  rule  may,   and    has   been  difpenfed 

2  Vee.  150.       with*,    ^ariy    Whether  it  can  be  difpenfed  with, 
^S!**  5!I*        only  in  cafes  where  it  appears  on  the  face  of  the  de- 

I  sro.  141.  *     %         'n  •  1         ....         11 

cree  that  coits  are  improperly  given,  or  where  the 
merits^muft  be  gone  into  ?  VideTurner  y.Turmr*^ 
14th  May  iji6*  Carwardim  v.  CarwarMne^  191I1 
Novmbir  1757.    P/i  v.  Pagi^  i  Brp.  P.  Ca.  550. 

Aa 
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'    An  appeal  cannot  be  regularly  mzie  to  the  Hoirfe  of  Appeal  to  tht 

Lords,  till  after  a  rehearing  before  the  Lord  Chan-  L«f<*»«  ^ 

ceiliSP^,  if  the  caufe  was  heard   before  the  Mafter  of  x  Har«  677* 

the  Rolls ;  though  if  a  decree  be  made  by  the  Mafter 

of  the  Rolls,  and  the  fame  is  figned  and  inrolled,  fuch 

decree  ^ipay.be  appealed  ,from  t^  the  Hoyfe  of  Lordft, 

becaqfe  tberjccan  be  no  rehearing  thereof  before  the  -^^ 

Chancellor. 

.   4pp^a]s  aretp  h^  figned  _Vy -two  copnf(?l  qf.cha-  Signed  b|An»>. 

rafter,    ufually  fuch  as  have  bceri  concerned  [ti  the  «*'»!'»^«*' 

caufe  below,  and  exhibited   by  way  of  petition,  and 

lodged  with  the  cleric  of  the  Houfe  of  Lords,  with  i  Ha. 677 

whom  the  appeHant  Is  to  depofit  20/.  to  recompcnfc 

the  other  party  his  cods,  in  cafe  he  fails  in  his  appeal^ 

Cffr.  -  r  .     . 

The  appeal  being  thu$  lodged  and  read  In  the  houfe,  Refponaent  r« 
the,  relpondent.  i^.orfj^red  to  have  a  copy  of  the  ap-  *»•*«•  ^opyof 
peal,  ancj  required  to  put  in  his  anfwer  by  a  day  fixed}  *  ••??*• 
and  a  day  is  appointed  for  hearing  the  caufe  in  o^der  1  Har.  $yp 
as  the  a^pp^als  pome  in  ;  and  notice  is  given  thereof 
to  the  appeHant's  folicitor,  who  may  get  a  fummons 
ferved  on  the  otlier  fide  to  apppar,  isfc. 

Thefe  appeals  can  only  be  argued  by  two  coun-  Ar|a«4bytfN| 
fel  on  each  fide :  and  aft«r  hearing  counfel  upon  the  ««»«^** 
appeal,   and  upon  the  anfwer,    the  Lords  order  and 
adjudge   that  the  decree  df   the  Chancery  bt  varied 
in  fuch  matters  as  their  Lordfhips  think  fit,  or  that  ^ 
the  petition,  aud  appeal  be  difmified,  and  ^the  decree  tHix.Sji. 
affirmed  with  cofts,  t^r. 

A  pi2Ljor\iy  pf  the  Lords   finally  determines   the  Hewikter* 
caufe.  "***«*• 

Sometimes  the  Houfe  of /Lords  direS  an  ifl*ue  at  ibM. 
law  , for  atrial .  of   fome  point  neceflary  between  the 
parties;    and    after    fuch  trial  to  refort  back  to  the 
Court  of  Chancery,  for  their  farther  direfticn  in  that 
matter.         '  ' 

Printed  copies  of  the  appellant's  and  alfo  the  re^  1  Har.  67^ 
ipondent's  cafe  are  ufually  delivered  to  the  Lords  ; 
which  cafes,  before  printed,  are  always  figned  by  two 
counfel,  viz.  the  plaintiiTs  cafe  by  two  counfe!,  .and 
the  defendant's  cafe  by  two  counfel,  whofe  refpeftive 
names  are  printed  at  the  bottom  of  the  cafes. 

In    a    cafe,  where    a    party  had  appealed    to   the  Clianfcnor'i 
Houfe  of  Lords  from  a;i'  interlocutory  order  made  in  ^^'^|,^'jf '''*  '^^V 
the    caufe,     and   ajtir  lodging  his  appeal,   it  was  ,  Har.Vso. 

X>  a  after- 
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•  •  '  *  aftcmarids  moved  on  his  behalf  that  a  receiver  of 
Lord  ind  Lady  the  eftates  in  queftion  might  be  appointed.  The 
Smkh'ltLin  ^^^  Chancellor  faid,  the  pra£^ce  was,  that  by 
cdivinn  hIu,  ^n^&^S  ^^^  appeal  before  the  Houfe  of  Lords,  the 
June  1772,  Lord  ChanccfUor's  jurifdidion  was  fufpended  only  as 
coram  Urd        jq  thc  matter  appealed  from,  but  not  totally,  fo  as 

^  '^'  nothing  could  be  done  in  any  other  part  of  the  caufe 

not  appealed  from. 
ireFiijd*  :  All  appeal  lies  from  the  Court  of  Chancery  in  Ire- 

i.uucaii.405.    1      ,  ,  .    ,     tj^„r^,,cv    'j^  u^^^i)  :       .        . 


land  to  the  Houfe  of  Lords  here;-* 
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When. 


[A  Defendant   is  riot  bound  to  appear   till  the 
*^^  return  of  the  procefs,'  though  he  be  fervcd  with 
it  ever,  fo  long  before.]     "J 

'  f  If  a   defendant  within  ''26  miles   of  London  be 
ferved'  with  z  fubpaena  adrefpondindum  the-  liiorning 
^.  of  the  return,  he  hath  fou^  days  after  the  return^  to 

.     .     appear  in.]  '  ,     '  '  '  ' 

riPirax.Aiin.5.      [If  he' be  ferved  within  four  days  befbre  the  day 
Ord,Cb.95.j    of  "the  return,    he   hath    foiir  days  frorli  the  day  of 
fervice;    if  ferved  four  dajs,    or  more,    before   the 
.  ^  return^  .Jbe  muft  appear  the  fecond   day   at    fartheft 

Hind.  93^  after  the  return.]     He  fnujt  now  appear  on  the  return* 

day*  ...  '         ^ 

[If  above  20  inile^  from  London  z  Vlefendant  be 
[Ord.Cb.  95,]    ferved;ivith  a  fubpcena,  either  on  the  morning  (/.  f.) 
'    befoie  12  of  the  clock  of  fhe  day  of  the  rcturri,"or 
within  8  days  before  the  return,    he '  hath    in  each 
cafe  8  days  from  the^  fi^rvice  to  appear  in.^ 
£ibid;m.]  [If  the  bill  be  not  filed  in  time,  the  defendant  is 

not  bound  to  appear  till  it  be.] 

[If  the  fubpcena  be  xexurnMt  mmediatiy  yet  the 
[Ibidem.]  defendant    hath    the   fame    time  from  the  fervice  to 

appear  in  as  before,  vi%*  within  20  miles  four,  days, 
above  20  miles  eight  days.] 
fa  Toth.  9.]         [Said,  No  fubpoenas  to  anfwer  are  made  eeturnable 

imme^liate  in  term-time.] 
r^«"*^"*2^       [Where  the  fubpcena  is  returnable  on  the  laft  re- 
«PrM^AJm77.J  tum-day  ©f  the  term,,  fuppofe  ^indena  Martini,  the 

defendant 
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defendant  is  at  liberty  to  appear  tbe  firft  return  of  Jth«  *. 

term  following-*]      .        .-  .  -  .     ^ 

f  But   wherfi  the  .fubpcensi  is  returnable  on  a  day  fCom.  Att.  24. 
certain,   though    it  be   the  lad  day  but  one  of  th€(^aPrax.Aiia.77.] 
term,   the  defendant  is  bound  to  appear  as  of.  thajt, 
term.]  .  ^  .-     .  \ 

[No  derk,  or  other,   (ball  appear  upon  a  caun«i.[Ord. ch. 86.] 
terfeit  fubpoena.]  ' 

[The  bill , being  filed.    If  the  defendant  doth  not  Attaebmeot 
appear   in-  dme  .  time,    as  /^fbrefaid,   an   attachment  ^^^  *^"*  '^ 
(upop  affidavit,  that  the  fubpcena  was  ferved)   may  [cJii?An.4^9.]' 
be  awarded  againft  him ;  which  muft  be  entered  in 
the  regifter's  book,    with  the  caufe  pf  its  being  if- 
fucd.] 

[If  both  hu(band  and  wire  are  Termed  with  a  Tub*  Baron  aodFeinc*^ 
poena,  or  if   the  hufband  be  only  ferved,   and  h^ih 
notice  that  bis  wife  is*  alfo  a  defendant,  he  itiufl:  ap- 
pear for   both,    elfe  an  attachment  may^  in  the.  firft  [Toth.  zi.] 
place  go  againft  both,  and  in  the  latter  againft  him.] 

Bill  againft  huiband  and  wife  :  the   hufband  only  [Ca.  55. 9a  ] 
appeared  and  put  in  a.  demurrer  in  their  joint  n^mes 
for    the  non-appearance  of  the   wife;    attachment 
againft  both.-  - 

And  in  all  cafes  after  due  fervice,  the  procefs  of 
contempt  may  Jse  awarded  againft   the   hufbaitd  for  Hiad.  94. 
tbe  default  of  the  wife,  unlefe  ai|  order  be  obtaij^ed 
for  the  contrary* 

If  a  bill  be  brought  againft.  baron  and  feme,,  for  tVei^ii. ^fj,^  ^ 
a  denaand  out  of  the  feparate  eftate of  the  feme,  and  P'^c^^nCh.^af/ 
the  huft»and  is  beyond  fea,  and  not  amenable  by  the 
procefs  of  the'  Court,  yet.  if  tbe  wife  be  ferved  with  ' 

a  fubpoeoa,  (he  ixiuft  appear  and  anfwer  plaintifi^s 
bill. 

Bill  againft  huft>and  and  wife ;  procefs  of  contempt  3  P*  ^^i-  sS. 
jffued  againft  both,  upon  which  the  Wifer^only  W4S  'VeLjSs.  386. 
taken,  and  gave. a  bail-bond  for  her  appearance,  and 
appeared  for  herfelf  only,  and  afterwards  obtained  an 
order  for  time  to  anfwer  feparately  from  her  hufband, 
vrho  was  abroad.     Lord  HardwUki  was  of  opinion,  * 
that  after  appearance  it  was  too  late  to  complain  of 
any  irregularity  in  the  fervice  of  procefs,  the  irregu* 
larity  being  waived.  1  ' 

[jI.  and.i?.  are  named  defendants  iq  a  fubpcena;  Sobpana, 
J.  only  ferved  s  J?,  got  the  fubpcena  in  bis  hapd,  and  S«fi«e. 

O  3  for 
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,  [Prw.  H.  Cfc.    for  Wnt  of  a  biJf  got  cods,  'which  cdfts/iipon  (hew- 
•**J  ing  the  matter  to  the  Court,  were  difcharged.] 

[One  ferved   with   a  fubpoena,   upon   the  return 
thereof  found  no  bill  filed:    upon    his  making  oath' 
that    he    knew  no   fuch    perfon    as   him,    who  was 
[Car7  9».]        named  plaintiff,   the  Court  ordered  him  who  ferved- 

the  fubpcena  to  pay  cofts.]    .  ' 

[The  bill  was  in  the  name  of  ^.,  J9.,  aP  C,vthe 

fuhposna  only  ad  ft^fam  A.  B*     The  defendant  got 

[Prtc.  H.Ch.     coffs  for  want  of  a  billj  as  he  fuppofed  :  bat  the  Court 

'^^;J  ordered  the  cofts,-  and  the  attachment  for  non-pay*- 

payment  thereof  to  be  discharged.] 

As  to  method  oi  entering  Appearance,  vide  Hind. 

95-        ^ 
fajunaion.  The  ftatute  of  Ann.  permits  a  fubpoena  to  ifllie  be- 

fore the  bid  is  filed,  where  an  injunction  is  prayed,  or 
to  flay  proceedings  at  law  ;  in  fuch  cafes  the  bill  need 
Hind.  9f •  not  be  filed  before  the  day  on  which  the  fubpoena  is 

returnable,  and  defendant  cannot  prefer  cofts  until'  the^ 
day  next  after  the  return  ;  if  the  clerk  in  court  for  the 
defendant  to  any  other  bill  (earches  the  office  before 
the  fuhpeena  is  returnable,    and   no  bill  be  filed,    he 
may  take  the  neceiTary  fleps  to  prevent  the  bill  being  * 
antedated,  and  at  the  return-day  prefer  cofis..    The 
bill    not  being   filed   on   the  return-day,    defendant 
need  not  appear,    and  plaintiflF  cannot  ^ttaich ;    but 
mufl  itxy^  defendant  with  procefs  de  n¥0o* 
iSuL's.  Geo.  s.        By  (latute  5  Geo.  2.  r.  25.  §  2.   if  any  defendant  or 
Appearance  ea-   defendants,  by  virtue  of  any  writ  of  habeas  corpus^  or 
fbodlnrncgtea.  ^^^^^  procefs,  ifTuing  out  of  any  court  of  equity,  fhall 
ijigiocjitcrie*     be   brought   into  court,  and  (hall  negled  or  refufe 

to  enter  his,  her^  or  their -appearance,  according  to  ' 
the  rules  or  method  of  fuch  Court,  or  appoint  a  clerk 
in  court  to  ad  on  his,   her,  or  their  behalf  refpec- 
tively,  fuch  Court  may  appoint  a  clerk  in  court,  or. 
attorney,  to  enter  an  appearance  for  fuch  defendant  or ' 
defrndants  refpe£lively ;   and  fuch   proceedings   may 
thereupon  be  had  in  a  caufe,    as   if   the   party  had 
aduaily  appeared.— «£^^.  3«     Perfons    in   cuftody  (b 
rehfmg    to  appear  are  to  be  ferved  with  a  copy  of 
the  decree,   before  any  pfocefs  can  be  taken  out  to 
compel  the  performance  thereof. 
IiK|uLiIty«'  A"  order  had  been  obtained  by  contrivance  under 

the  ftatute  of  5  Gee,  2a    The  defendant  appeared  to.- 

5  -the 


APPEARANCE.  i^ 

Ae  bm ;  the  Court  on  application  fit  iifidethe  order ;  Baraara.  40s. 

for  chough  an 'Appearance,  where  it  is  anly  irregular^ 

(alves  error  in  procefs^  yet  where  the  order,  which 

occafioned  the  appearance,  had  been  obtainied  by  mal-  '  ^ 

pradice,  the  appearance  will  not  falve  a  defed  of  that 

fort.     The  folicitor  was- committed  for  obtaining  this' 

order  in  an  undue  manner.'-  •    ' 

A  member  of  the  Hbufe  of  Commons  regularly jviemW  of  Ptt« 
fcrved  with  an  office-copy  of  the  bill  figned,  together  *  *"«««*• 
with-a^j^offftf,  and  refuHng  or  neglecting  to  appear,  Hiad.  jy,        ^ 
muft  be  proceeded  agatnft  by  fequeftration :  upon  an*  •      • 

affidavit  of  feryice,  a  fequeftration  muft  be  moved  for 
againft  the  defendant's  real  and  perfonai  eftate  (which 
tbe  Court  will  grant  of  courfe)  nnlefs  the  defendant, 
being  ferfinalfy  ferved  with  fuch  order,  fhall  within 
eight  days  after  fuch  fervice  fhew  good  caufe  to  the 
contrary :  and  if  after  perfonai  fervice  of  thia  order 
nifi  the  defendant  perfifts  in  his  contempt,  the  order 
for  a  fequeftration  will  be  made  abfdute  upon  motion^ 
grounded  upon  an  affidavit  of  the  fervice  of  the  order 
nifi ;  and  the  clerk  in  court  having  the  order  left  at  Hina.  $%• 
his  feat  will  make  out  the  fequeftration  which  the 
Court  will  ii)  nowife  difcbarge,  until  the  contempt 
be  cleared  and  the  cofts  paid,  upon  the  performance 
of  which  the  fequeftration  will  be  difcharged  by  the 
adverfe  clerk  in  court,  or  folicitor,  or  in  default  upon 
application  to  the  Court.    . 

The  perfonai  fervice  of  the  order  nifi  for  a  fequef-  SeqneflntioB* 
tration  may  be  difpenfed  with,  if  the  defendant  keep 
within  his  houfe  or  cannot  be  ferved  perfonally ;  by 
application  to  the  Court  grounded  upon  an  affidavit  Hia4.9t« 
ftating  the  fad,  which,  if  it  be  deemed  fatisfaSory, 
fervice,  by  leaving  the  order  nifi  at  defendant's  houfe, 
will  be  fubftituted  inftead  of  perfonai  fervice. 

Where  a  bill  i^  brought  againft  an  infant,  he  muft,  Onvdiaa* 
if  in  town,  appear  in  court,  and  have  a  guardian  af-.  *»h"*- 
figned  him,  by  whom  he  may  defend  the  fuit ;  if  the 
infant  refide  in  the  country,  he  fues  out  a  commiffion 
to  affign  a  guardian.     Where  the  infant  neglefls  to  Hiai.  $U 
appear,  on  affidavit  of  fervice,  an  attachment  againft 
the  infant  is  awarded,  though  never  executed,  and  it  is  a 
motion  of  courfe  to  move  upon  the  attachment  for  an 
order  for  the  meflenger  to  bring  the  infant  into  court. 
Tbis  order  muft  be  drawn  up,  pafled  and  entered  at 
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gratis. 

±  P.  Will.  36S. 

Pr^cef*.  - 

Prec.  Cn.  99. 
Gilb.  Ch.  41.  * 


B,i1l  of  revivor* 
5  Atk.  690. 


%  Bro.  127. 
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the  Regifler^s  o$ce,  and  given  to  the/mefieng^ 
the  court,  \vho  thereupon  procures  a  warrant,  the  form- 
of  which  is  in  Hind.  qS.      . 

Upon  this  warrant  the  mede^ngei;  briqg^  .ch<f  jnfant 
into  court,  and  the  Court,  heing  apprized  (hef eof  by 
counfcLj  ailigns  the  fenior  fix  cleric,  not  towards  tbje 
caufe,  to  be  guardian,  to  appiear  and  defiepd  .  tl^e  fuity, 
if  no  friend  or  relation  will  undertake  tbc  ,guai:dii^n- 
ihip. 

An  order  for  appearance  j^r^Z/V  implies  the  wordi^ 
that  the  defendant  (hall  pray  no  day  over. 

One  defendant  not  appearing ;  the  whole  line  of 
procefs  being^  gone  through  againft  him,  is  equal  to 
t)ie  proceeding  to  outlawry  at  the  common  law  ;  "and 
there  may  be  a  decree  againft  the  other  ilefendantSy 
who  have  appeared. 

.  Bill  of  revivor  not  taken  pro  cmfejfo  againfb  a  de» 
fendant,  a  prifoner  in  l^ri' gaol,  for  want  of  an  ap- 
pearance. Plaintiff  muft  proceed  under  5  Gta.  3, 
a  25.  which,  as  now  fettled,  extends  to  bills  of 
revivor.  ♦*  ^ 

So,  when  defendant,  whd  has  appeared  to  the  ortr 
gjnal  bill,  cannot  be  found  to  be  ferved  with  fubpoena 
to  anfwer  bill  of  revivor. 
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Stat.  9  Will. 


[DY  the  9th  o^lVtlU  cap.  15.  merchants  or  others 
^  VQZf  make  their  fiibmiffion  to  arbitriment  a  rule 
of  any  of  the  King's  Courts  of  Record,  (5*^,] 

After  an  award  made,  it  is  too  late  to  confirm  the 
fubmiiSon,  fp  as  to  make  it  good  within  the  ad. 
There  can  be  no  motion  to  fet  an  award  afide,  unlefs 
it.  has  been  m^de  a  rule  of  Court* 

Where  a  fubmiflion  to  an  award  has  been  made 
a  rule  of  Court,  it  is  a  contempt  of  Court  to  difpute 
the  order,  unlefs  for  partiality,  corruption,  or  mif- 
bfhayiour  of  the  arbitrators. 
Wbeflfetifidt,        [W  an  award  be  made  without  bearfng  bo      ar- 

ties,  or  if  any  fraud  or  apparent  injudice  be  ufed,  this^^ 
Court  will  fet  it  afide.l 

[The 


Sabmtflicn* 
3  P.  W1II.  5di. 

Set  afide. 
ft  Vr«.  317. 

Contemjjt. 
ft  Atk.  396/ 
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.   [The  defendant's,  plea  being  aUowed,  bemoredto  P^et*. 

iJiflolve  the  plaintifTs  injundion.     The  Court,  faid^  ^"J*»»^«* 

^hen  the  plea  is  allowed  there  is  ordinarily  an  end  of 

the  injundbion  ;  but  not  always :  the  defendant  hefe 

had  pleaded  only  what  the  plaintiff  had  confefled  and, 

f^t  forth)  viz.  an  award;  and  though  the  defendant; 

and   the  referee  bad  denied  all  practice,   and   fwore 

that  the  plaintiff  was  Beard,  and  the  award  duly  ob^ 

tained^and  denied  all  his  equity;  yet  it  was   faid, 

praidice   or    unfair    proceediiigs    are   oftea  found  ia 

awards.      The  counfel  for    the  defendant   faid.    the 

Qther^  ^de  ought   to  (hew  fome  equity  confefTed    or 

allowed  in  the  anfwer :   but  were  anfwered  by  the 

Court,  that  though  awards  are  favoured  here,  becaufe 

they  tend  to  fettle  peace  amongfl:  the  parties ;  and 

sdthough  there  be  notice  of  this  motion,  yet  an  in<^ 

jun£lion  is  not   to    be  difTolyed  upon  the  allowance 

of  the  plea;    but  only  mjii   becaufe  there  may  per* 

baps  be  fome  equity  (hewn  to  continue  it.] 

[The  Court,  however,  ordered  the  money  awarded 
to  be  brought  into  court  by  the  firft  feal,  or  the  in«: 
junSion  to  f^and  difTolyed  without  further  motion; 
the  plaintiff  tp  enter  up  his, judgment,  (having  at 
law  a  verdid,)  and  to  tax  his  coftf,  which  were  alfo 
to  be  brpught  in ;  but  to  (lay  execution.] 

[Though  the  Court  feemed  willing  to  have  had  him 
foxbear  entering  judgment.]  ^  . 

[CommifGoners  appointed  to  examine  witoefles,  cer- 
tified '  under  their  hand,  that  both  parties  fubmitted 
themfelves  to   their  determination^,  and  that  by  both 
their  confents   they  ordered,  isfc.      Whereupon  the  [P«rc.  h.  cb»  - 
Court  awarded  2i  fubpasna  againftthe  defendant,    to  '^^I 
ihew  why  that  order  or  award  fhould  not  be  decreed.} 

Decrees  to  pay  rhoney  under  an  award  pot  ufual.  Bill  to  perform 
becaufe  awards  are  commonly  to  pay  money,  in  which  *'^^\^. 
cafes  a  bill  in  equity  to  compel  a  performance  is  im-    jg  '  ^qL  * 
proper  ;  but  when  it  is  to  do  any  thing  in  fpecie,  then 
a  bill  is  proper.  .  > 

A  party  fubmitting  to  an  award,  deflred  the  arbi-  when  fet aOde, 
trator  to  defer  making  his  award,  until  he  (hould  3  **•  WiU.  364. 
fatisfy  him  as  to  fome  things,  which  the  arbitrator 
tQok  to  be  againft  him,  though  this  was  within  two 
or  three  days  before  the  time  of  making  the  award 
was.Qut ;  yet  the  requeft  not  being  complied  with,  the 
award  was  held  ilK 
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When  baJ* 
ft  Vcrft*  515* 


%  Yet.  $160 


s  Atk«  64^ 


When  a  bill 
will  lie  to  exe- 
cute an  awaid. 
s  Atk.  61. 


ft  Atk*  J55. 


3  Atk.  494* 


14  519* 


Atnb.  246* 


Awzrd  pleaded. 
2  Atk.  395. 


(  If' there  are  three  arbitrators,  two  cannot  make  an 
award  without  the  third. 

An  award  without  hearing  both  parties,  though 
juft,  is  not  good,  for  it  is  good  by  accident ;  if  one 
arbitrator  makes  improper  declarations,  he  will  be 
Aiadeto  pay  cofts,  and  fatisfafkion  decreed  to  be  ac» 
knowledged  on  the  judgment  on  the  bond  of  fiib* 
miffion. 

.  Where  arbitrators  aru  deceived,  or  where  they 
make  their  award  clanddlinely  without  bearing  each 
party,  the  Court  will  interpofe  and' avoid  fuch  award. 

A  bill  will  not  lie  to  carry  an  award  into  execution 
by  perfons  who  are  not  parties  to  the  fubmiffion ;  for 
as  they  are  not  obliged  to  abide  by  the  award,  they 
ought  not  to  have  the  benefit  of  it ;  as  where  credit- 
ors, who  are  not  parties  to  the  fubmiffion,  file  a  bill 
to  have  an  award,  which  had  been  made  between  co- 
partners their  debtors,  carried  into  execution. 

An  award  made  a  rule  of  Court  of  King's  Bencb^' 
according  to  fubmiffion  for  that  purpofe,  and  an  at- 
tachment niji  granted  for  not  obeying  the  award. 
Bill  fuggefting  fraud  and  corruption  in  the  arbitra* 
tor5,  and  praying  that  the  award  be  fet  afide,  is  im* 
proper :  the  proper  way'  would  have  been  to  have 
(hewn  caufe  in  the  Court  of  King's  Bench,  why  the 
attachment  flioold  not  be  made  abfolute. 

If  arbitrators  are  miftaken  In  a  plain  point  of  law» 
it  is  a  ground  to  fet  afide  the  a^ard  $  but  if  it  had 
been  a  doubtful  point,  the  award  might  have  ftood 
though  the  Court  flR>u1d  be  of  a  different  opinion. 

The  only  ground  to  impeach  an  award  is,  collufion 
or  grofs  misbehaviour  in  the  arbitrators  ;  for  other* 
wife,  being  made  by  judges  of  the  parties  own  choof- 
ing,  it  is  final  and  binding,  or  perfons  would  never 
confent  to  become  arbitrators. 

On  a  bill  to  fet  afide  an  award,  plaintiff  is  not  fuf* 
fered  to  go  into  legal  objections,  but  only  for  par- 
tiality and  corruption,  unlefs  an  account  is  prayed, 
and  omiffions  in  an  award,  by  which  the  balance  is 
turned  the  other  way,  are  ftated^'but  the  award  is 
not  fet  afide  in  toto. 

*  Where  the  parties  have  agreed  to  make  the  fub- 
miffion to  an  award  a  rule  of  Court,  and  to  be  re- 
ftr^ined  from  bjringiqg  a  bill'  in  equity,  the  arbitra- 
tors>    notwithflaxiding  the  award  may    be  defefliive 

'  in 


ARBITRIMENT  AND  AWARD.  4^ 

m  point  of  law,  may  plead  h  in  bar  to  a  biU  in   j 
equity. 

Arbitrators  may  plead  an  award  in  bar  to  a  bill  »Atk.j9«4 
charging  partiality,  but  they  muft  Aipport  their  ptea 
by  Hiewing  themfelves  impartial. 

An  arbitrator,  upon  a  bill  being  filed  againft  him 
charging  partiality,   moved  that  he  might  be  ftruck  Ibid, 
out  from  being  a  party,  and  it  was  ordered  accord- 
ingly.     Sed  quan.  • 

.  Thou/bi>iea  of  an  award  to  a  bill,  brought  for  a 
general  account,  and  to  fet  afide  that  award,  be  al- 
lowed as  to  the  account,  yet  plaintiff  at  the  hearing 
may  obje£l  to  the  award   for  fraud  or  partiality  in  s  Atk.  jon 
the  arbitrators. 

Improper   to  come  into  a  court  of  equity  merely  Power  of  aibi. 
for  an  obje6^ion  to  4in  award  in  point  of  form.         **??' 

If  arbitrators  delegate  their  authority,  the  award  is  *    ^  '  ^^^ 
totally  void.  ' 

But  if  they  refer  cofts  td  be  taxed,   it  will  notibu. 
vitiate  the  award. 

The  Court  will  not  raife  a  prefumption  to  over-  Prefumptios 
turn  an  award.  •gtinfttwtrd.   . 

Whete  an  award  is  good  to  a  common  intent^  and 
anfwers  the  purpofe  of  parties  fubmitting  to  a  refer* 
ence,'  the  Court  will  not  fet  it  afide  upon  trivial 
objections. 

Arbitrators  need  not  point  out  the  particular  method  t  Atk«  501* 
in  which  the  award  is  to  be  carried  into  execution. 

Where  arbitrators  have  awarded  releafes,  leaving  it  to  Reieife. 
the  Court  to  fettle  the  form  does  not  vitiate  the  award.  *  ^^-  5o^« 

Plea  to  a  bill  for  an  account  of  partnerihip,  that  Piea. 
all  matters  in  cootroverfy  were  to  be  determined  by 
arbitrators,  allowed;  if  it  were  necefTary  for  the  in- 
formation of  the  arbitrators   that  there  fliould  be  a 
difcovery,  the  bill  (hould  date  that  fad:  but  the  Court  «  ^ro*  33^* 
ought  to  fee  that  the  abitrators  could  not  proceed  be-  Jv«.jVii.i*at 
fore  it  entertains  jurifdidion  of  the  matter;   the  firft  s. c. 
appeal  >  fliould    be   to   the  judges  pointed  out  by  the 
articles  of  copartnerfliip.     Vide  %  Atk.  569.  contra. 

Defendant  is  not  obliged  to  fet  out   the    account  Plea, 
between    him    and   the  plaintiff,    after  an>  award- in  3  ^^1^*  53<'« 
his  favp^r  relating  to  that  account ;  for  a  plea  of  an 
award^^is  good  not  only  to  the  merits^  but  to  the 
difcovery.        .  --   ^ 
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Condodofar- 

^itratoi^. 

3Atk.530.^ 

Plea. 

3  Atk.  644. 


[Ibid.] 


Ix  eptioof. 
3  i  ID*  164* 


4,rfp.  i»o. 
%  'V  ex.  Jan.  23. 


Plea. 

3  BfO*  196* 


When  tpaile. 
3  Brfi.  358, 


ance  of  an 

avvar^* 

3  Bro.  358. 

Award  not  like 
a  judgment. 
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, '  Arbitrators  ^r^  not  boiind  to  giveooticeo/  tbe  time, 
they  intend  to  meet,  or  the  particular  place  where.r*— . 

To  a,  bill  0gaid(l  ao  arbitrator  for  .a  dlfcoveryof 
the  grounds  upon  which  he  made  ibis  award :  he 
p)(B?(ded  in  bar  :<hat  he  was :  not  bound  to  fet  them 
forth.     Plea  allowed.  < 

{f  there  be  a  mifts^ke  or  mifcalculaiion  in  an  award, 
the  party  aggrieved    may  bring  his  bill  againft  the. 
party  in  whofe  favour  the  award  .was  made,  and  not 
againft  the  arbitrator. 

Exceptions  wiU  not  lie  to  an  award,  as  the  fame 
topicfr  would  be: a  ground  to  fet  afide  the  award. 
I  Vern.  469.     2  Vern.  109.  contra. 

Exceptions  will  lie  to  an  awards  but  they  muft  b^ 
to  matters  on  tbe  f^cc  of  it,  and  not  to  matters  of 
fa£(,  of  which  the  arbitrators  are  th^  proper  judges  : 
it  is  not  neceiTary  for  arbitrators  to  fet  forth  in  fche-^ 
dules  the  balances  of  the  particular  accounts  which 
make  the  general  balance.  What  is  doj^e  by  arbttria* 
tors  js  coQclufive :  if  parties  mean  the  reference  to 
arbitrators  to  be  the  fame,  as  it  would  be  .to  a  Mafter, 
Cbey  muft  provide  for  it ;  if  there'  ijs  any  thing  in  an 
award  that  fhould  not  be  in  it,  or  any  thing  omitted 
which  oMght  tojie  tbiere^  that  being  on  the  face  of  the 
award  is  matter  of  exception;  but  where  the  objection 
^rifes  from  matte^r  dtbors  the  award,  it  mtift  be  made 
on  motion  and  affidavit. 

Flea  of  an  award  .and  releafe  good  to  a  bill  feeking 
to  open  an  account,  and  charging  that  the  award, 
which  was  pleaded,  would  not  have  been  made,  if 
papers  required  by  the  bill  had  been  produced. 

The  fu&Qiiffibn  to  an  award  wa^,  that  jt  (hould  be 
made  on  of  before  Michaelmat  term  :  the  time  was 
enlarged  ////  the  firft  day  of  Hilary  tertn,  the  award 
was  made  the  firft  day  of  Hilary  term,  and  the  word 
////  is  for  this  purpofe  inclufive. 

r  Where  there  is  a  npn- performance  of  an  award 
the  proper  motion  is,  that  the  party  may  ftand  com* 
mitted,  and  not  for  an  attachment ;  but  the  notice 
of  motion  muft  be  ferved  perfonally. 

One  of  the  parties  to  .an  award  made  on  a  fub-^ 
miffioo  tn  cQurr  purfuant  to  the  a&  of  Parliament, 
dies  before  the  money  paid^  an  attachment  having 
l:,       .•    -.  prcvioufly 
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previotifly  i^ued  -againft  bim«    A  JUre  facial  ctnnoi  -^  • 

go  ag^nft  his  heir  or  executor:  for  tbcr^award,  though'  Prec.111CI1.113.. 

«OabliSied  by  the  Courts  is  not  in  the  nature  of  li* 

judgment,  or  decree  to  be  profecVfed)'  btftin  nature 

6f  a  contempt  which  dies  with  fhtf  nerron;  ancf  (o  -   - 

held  all  the  Judges.  •  •   • 

'  An   arbitrator   ought  not  t^  CKMlfider  himfetf  as  Condaaofar- 

rfgcnt  for  the  perfon*  wtio  ^ppdinw  hitat  th^  bond  hitraion. 

fays,   be  is   an  indifFcrent  perffiin,   and  he  breaks' a  '^**-JWr*»^ 

mofl  folemn  erig^geaie^c  in  cdnfidering  himfelf  other^ 

#ire.  •>..;•.'.. 

In  an  accoum  &vdfai  errors  #ere  aifigned,  and  at--  Motion  to  fct 
k>w^d  by  the»Ma(Wfi' »tb  a  great  amount ;  1>ut  upon  •fideiward, 
2  reference  to  iirbitr«Ltt<Ml  k  ^w^s'd^termrined  to  be' 
perfeftly  free  from  error  and  ever- charge  in  fevery 
particular*  *  Crof<-m6Ci6n\  to  fei:  aHde  the  award,  and 
Id  confirm  it,  the  Uft  of  wh4cK  wias  fupported  by  >      • 

affidavit  of  the  arbitrators,  thsit  upon  full  inVeAlgaticn 
i^hnfr  account  W2fS  not  erroneous.     Th%  partieii  bound     ' 
by  the  award.     Affidavits  were  not  read  againft  the  '  ^^»«jon-  3^5* 
affidavk  of  the  arbitrators  ;  the  Court  being  inclined  ' 

to  think  that  they  ought  not. 

'  On  a  general  reference  of  all  matters,  isfr-  arbi-  Power  of  arU- 
Cfatol-s  may  go  farther,  than  the  Court  could,  to  do  *'!J®'**. 
complete  juftice:    and  may  relieve  againft   a  harih  '    "•J'w.j  9. 
right,  which  in  a  court  of  juftice  would  prevail.     ' 
•"An  award  may  be  impeached  for  corruption,'"' or  Miftake. 
fffofs  miftake,  not  fbi*  erroneous  judgment:  but  in' i Ves.jan.  370. 
<fa(c  of  miftake,  it'muft  be  made  out  to  the  fafisra£l:iort 
6f  th«  arbitrator  ;  and  the  party  muft  convince  him 
of  his  error,  and  that  he  aded  upon  it.'  -    ' 

An  arbitrator,  on  a  reference  to  inquire  into  hSts'j 
i^  as  a  Mafter,  and  the  Court  will  draw  the  conclu- 
Aon;  but  if  be  has,   the  Court  will  fee  that  it 'is  Ibid, 
right. 

An  award  upon  a  genera]  reference  is  ndt  to  be  Exceptlont. 
impeached  by  receptions,  but  upon  crofs-motions,  ^^*^* 
to  fet  it  aiide  and  to  confirm  it. 
'  Upon  a  reference  to  an  arbitrator  in  the  charafler 
of  a  Mafter,  exceptions  may  with  leave  of  the  Court 
be  taken  to  an  award;  and  if  c hey  be  allowed,  the  iVez.jun. 370* 
Courc  will  refer  it  to  a  Mafter,  but  will  not  fend  it  "*"» 
back  to  the  arbitrator  without  confemt. 

'.  An  award  upon  a  general  reference,  not  impeached  May  bcim- 
upon  an  erioneous- judgment  upon  faftsj  but  may  ^fftj^e 
i   '  for  ' 
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ftye«.Jams5.  for  corruption,  itilftehaviour,  excefs  of  powtr^  and 

miftake  admitted .  by  the  arbitrators ;  in  xhe  three  firft 

cafes,    there  muft   be  fatisfaflory  evidence  againft. 

them  ;  for  the  Contt  fovours  award»; 
Eacdaofpower,      An  award  contrary  to  law  may  be  impeached,  for 

that  is  excefs  of  power ;  but  not  for  allowing  cdih* 
-.  pound  int^reft ;  for  it  may  bt:  allowed   in  cafe  of  a 

contra£k  for  it,  either  exprefs,  or  to  be  inferred  from 
I^a.  z6.  the  nature  of  the  dealings  betweeh  the  parties ;  there- 

fore, it  is  a  conclufion  of  fa6l,  upon  which  the  judg* 

ment  of  the  arbitrators  is  final ;  but  this  dodrine  aik 

to  iiltereft  has  no  relation  to  mortgages*  . 

A  mere  agreement  to  refer  to  ^f  bitratioi>,  where  noi 
sVef.itta.  136.  reference  has  taken  place,  cannot  take  away  4he  ju?^ 

rifdidlion  of  any  court*   .  ; 

Fraud.  Bill  Hes  to  fct  afide^^  for  fraud,  an  award  made  a. 

Ibid.  451.         rule  of  a  coOrt  of  hw  under  9  &  10  ff^M  3.  c.  15. 

for  the  jiirifdi£iion  of  this  Court  is  not  barred  by  a 

reference  under  the  ftatute,  and  that  .which  would. 

fubvert  the  award  may  arife  out  of  the  anfwers,. 
IU4. 451.  Awards  made  in  caufes  depending,  are  not  awards 

to  which  the  fiatute  relates.  .        ,  :.  ,.; 

Ihiif  Upon  an  award  being  made  a  rule  of  a  court  of  law 

on  terms,  one  of  which  is,  that  no  bill  in  equity? 

fhall  be  filed :    the  court  of  law  may  enforce  that 

term  or  not,  as  it  pleafes. 
CoAs,    .  A  fubmiffion  to  ar4}itration  in  a  caufe  in  the  £x« 

chequer  was   made  a  rule  of  the  Court  of  King's; 

I  Anft.  »73.      Bench,  and  by  the  award  thecofts  were  to  be  taxed 

,     by  the  Mafter  of  the  Exchequer*     Motion,  that  tho, 

taxation   might    be  reviewed,    refufcd^    the   Court 
,    thinking  that  it  bad  no  jurifdidioD.. 

Submifiion  of  all  matters  in  diiFereDqe,  all  fuits  at 

law,  and  equity,  and  coAs,  (5V.     Award  of  co^s  at, 
aAoft«36i.       law  to  defendant,  in  equity,  and  that  all  fuits  at  law 

and  in  equity  between  the  parties  (hould  be  difcon* 

tinuid.     Motion  to  difmifs  the  bill  in  equity  refufed  ; 

the  application  muft  bq  to  the  Court,  in  which  the. 

fubmiffion  wik  made  a  rule,  for  an  attachment,  if  the 

plaintiff  proceeds  in  his  fuit. 
Plea.  Bill  flated  an  award,  and  that  no  provifion  was 

^  A^  ft^6^    S  C  ^^^^  ^^^  ^  particular  event,  which  had  taken  place, 
3  "  •  37-  •  •  jjj^j  jjy  which  the  plaintiff  was  damnified.     Plea,  the 

award.     The  bill  ought  to  have  expreiTed  particularly 
the  damage  fuftaiAed  by  the  plaintiff*  The  pl^a  alio  w«d« 

BUI 
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Bill  to  felafide  »ii  twardyftaditg^,  that  tbie  defends  Fraud.    Pica, 
ant  had  wilfully  mifrejjrefented  many  things,  and  con*  3  Aiift*7js, 
cealed  others,  and  that  the  plaintiff  had  not  till  lately 
difcov^red-the^iravd*^   Pka  of  the  awaxd^alone  ovef** 
ruledi  as  the  charge  of  concealment  was  not  denied. 


••-■■•                '                              't       » 
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J]r8  a  wr4tdirede4:,tQ,.^beihecifF9  pommanding  hini  What. 
^  to  attac^,(f.^#.  cake  a  pprrpn,/o  as  he, may  bring 
him  into  court  at  ascertain  day,  to  anfwer  a  con^ 
-cempt^l  V       •.  •     .  . 

[As  this  procefs  is  always  founded  upon,  fome  cpn-» 
tempt  to  the  Court,  fp  it  is  moft  commonly  for  not 
obeying  the  procefs  or  orders  of  the  Court.] 

fNo  clerkjof  this  coiirt  jQiall  iffue  any  attachment  when  it  Ml 
for  not  appearing,  but  upon  iaffidavit  firft  made,  pofi.»  *^"' 
t|ve  and  certain,  .of  the  day  and  place  pf  ferviceof 
thJt  fuhpcenay  and  the  time  of  its  return,  whereby  it 
Iball  appear,  that  fuch  fervice  was  made  \  if  in  Lon<- 
doHj  or  within  ao  miles  thereof,  four  days  at  leaft,  and 
if  above  20  miles,  then  eight  days  before  fuch  attach*  [Ord.Cb.  95.] 
ment  entered,  excluding  the  day  of  fervice.] 

But  it  has  been  held,  that  where  a  man  has  been  >  Vcro.  i7»* 
arretted  upon  an  attachment,  the^cont^^pt  (hall  hold 
jgood,  though  no  affidavit  be  filed^at  the  time  of  taking 
forth  the  attachment,  if  it  be  filed,  befofe  the  return  of 

it.  ...  ; 

[The  regifter  fhall  not  enter. in  his  office  any  com»  To  be  eoteica 
mon  rule  or  attachment  jfTuing  from  the  Six  Clerks'  rjJJilcbSiSo 
office,  but  b;  a  note  under  the  clerk's  own  hand  that 
IS  attorney  in  the  caufe,  or  his  agent  or  deputy  by  him 
appointed,  or  for  whom  he  will  anfwer.] 

[The  clerks  in  court  (hall  carefully  fee,  that  all  [Ibia.] 
atlachmenu  be  duly  entered  with  the   regifter,  ac- 
cording to  the  ancient;  courfe  of  the  CoMrt.] 

[The  Court  refufed  to  make  any  order  for  an  at,^ 
Uchmeot  00  affdavit  of  breach  of  to  injunction  1  for 

the 
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Irregularity. 
Vexation* 


Pifchajrged. 
»  oft s 
'Ord.  Ch.  95  ] 


Heiurn. 

Attachment 
with  proclama* 
tioa.         .    .  ., 

Mefleriger* 


Hind.  301. 


Vern.  345, 


jiO 


MeflTenger. 
Cepi  cutpus  re* 
turned. 


Ac  clerk  in  boyrt  is  to  d&'H  ^  cobrfe,  if  he  fee 

cziifCf  on  A  (uffhci&nt  affidavit  y     '  • 

[A  defendant  was  in  contempt  ;>  the  plaintiff  Tued 
an- attachment  into  Keniy  and  another  into  Lmdon^ 
and  arrefted  the  defendant  on  each:  Upon  ihe wing 
this  to  the  Court,  cofts  were  ordered  to  be  taxed  by  a 
Mafter  for  the  irregularity  and  vexation  :  but  inreeard 
tHe  plaintifr  was  poor^  the  Court,  on  his  prayer  or 
motion,  ordered  the  cofts  to  be  paid  the  defendant 
out  of  600  A  decreed  the  ^ll|[ti^,\[and  refting  in 
court ;  and  the  defendant  was  fet  at  liberty  without 
entering  his  appearance  with  the^regifter.  For  the 
Court  faid,  none  (hould  take  adyantage  of  his  own 
wrong.]  • 

[An  attachment  djjly  iflued  (hall  not  be  difcharged^ 
but  upon  pyiiicfrft  of  uffuri 'tofti;- ic.  ^'nd  the  cfcftsToF 
the  fucceedmg  procefs  of  tontempt  fhall  be  double  t1)9 
fbrmer.]  >  •  '         .      v  ^  '  •      ." 

[if  the  flieriiF  return  a  non  eft  inventus  on  the  Ut- 
tachmeaj.]  ' 

'    [Then  ilFues  an  attachment  and  proclamation- J 

If  the  (heriff  rtturn  cepi  corpus 9  a  meffenger  nauft 
be  moved  for  to  bring  up  the  defendant,*  if  he  will  riot 
anfwer  below ;,  for  the  flieriff  has  executed  the  conti 
ttiand  of  the  writ,  by  talcing  the  body,  and  he  canrioj 
carry  the  defendant  out  of  the  coiin'ty  j  if  fie  did^  h( 
would  be  liable  toan  a£lion  for  ^n  efcap'e  ;'  but  wheri 
defendant  is  in  cuftody,  and  there  af^  other  detameri 
againft  him,  then  a  habeas  corpus  iUfn''caufts  *m\iii  \ii 
moved  for,  opon  which  he  is  brbtighV  Up  and  turned 
over  to  the  Fleet  pr*ifon.  '    '^'-^-' 

When  a  cepi  corpus ,  \s  returned  b^d^  'aff  attach'^ ' 
rhent,  there  is  an  end' of  all  Jirocfefs^  f for  nb'^rbcla- 
mationVor  commiffion  of  rebelhon.  goe^.  after  thafjj 
and  though  a  meflengerof  lateTias  been -ufually  grant- 
ed j  ye  r  he  is  but  a  new  officer,  a/id'ftibbydinate  to  thi 
ferjeant  at  arms  ;  but  tegalarly  Hii'  fifth^  feife  a  motion 
fhould  be  made,  that  defendant  nfay enter  his  appear-* 
ance,  and  be  examined  Wthih  four  days' '*6r  dahd 
committed.  .        .  -     -. 

The  fteriff  having-  the  b^dy  in 'ctfftody  upon  ail 
attachment,  took 'a  b^il- bond  for  his  '  appearance^ 
which  he  delivered  to  the  plamtifF,  Who  obtaiiied  a 
rule  nift  for  the  fiieriff- tb  bri«g  in  th^  body.    Lord 

Uardwicki 
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Miirshokki   allowed  the  cartfe  (heWn  by  the   (herifF  a  A'k.  ^oi. 
and  difchareed  the  rule;  for  the  plaintiff  is  not  with-  *  ?/°  '^^* 
out  remedy,  as  he   may   have  a  meflenger  into   the  ,^.^, 
county  where  the  perfon  lives,  which  is  now  a  motion  a  **•  Will.  y>u 
of  courfe  upon  a  cepi  corpus  returned,  though  formerly 
the  Court  allowed  meflengcrs  to  thofe  particular  ju- 
rifdi£lions  only,  where  the  fheriff  had  the  amerce- 
ments ;  but  the  rule  now  is  to  fend  a  meflengcr  into 
every  county  generally  without  any  dil^inflion. 

All  procefs  of  contempt  (ball  be  made  out  into  the  ProceT-i  of  con- 
county   where  the  party  profecuted  is  resident,  unlefs  J^^^^'^^y^^* 
he  (hali  be  then  in  or  aboTJt  London ;  in  which  cafe, 
it  maybe  made  in  the  county  where  the  party  then 
fhall  be ;  and  if  any  perfon  fhall  be  taken  upon  pro- 
cefs  otherwife,  or  irregularly  liTued,  the  party  fo  taken 
^rft  appearing  unto  atul  fati&fying  the  procefs,  which  Ord.Cha.1i2. 
did  regularly  iflue  ag^ainft  him^  &a]|  be  difcharged  of 
bis  contempt  and  have  his  full  cods,  to  be  taxed  of 
courfe  by  the  fix  clerk  {hut  now  by  the  Mafttr)  not  to- 
wards the  caufe,  for  fuch  undue  or  irregular  profecu- 
tioh,  from  the  time  that  the  error  firft  grew,  without 
Diouon  or  other  order. 

Every  fultor  who  profectiteth  a  contempt^  (hall  do  Default  in  exe- 
his  beft  endeavour  to  procure  each  feveral  procefs,  to  editing  the  wik. 
be  duly  ferved  and  executed  upon  the  party  profecuted ;   /'     *      * 
and  his  wilful  default  appearing  therein  to  the  Court, 
fuch  perfon  oiFtnding  (hall  pay  unto  the  party  ag- 
grieved goodxofts,  and  lofe  the  benefit  of  the  procefs 
returned  without  fuch  endeavour. 

All  attachments  in  proCefs  (hall  be  difcharged,  upon  DJfchirgedcoHf* 
tbc  dtfendant's  payment,  or  tender  to  the  plaintilPs  ***^' 
ckrk,  and  refufal  of  the  ordinary  coils  of  the  Court, 
and  filing  his  plea,  anfwer,  or  demurrer  (as  the  cafe 
requires);  but  yet  upon  motion  in  court,  or  petition 
\n  chat  behalf. 

And  if  after  fuch  conformity  or  payment  of  cofts  ibjd. 
(dr  tender  and  refufal  thereof)  any  farther  profecution 
flUIl^  be  had  of  the  fame  contempt,  the  party  profe- 
cuted ibai)  be  difcharged  with  cofts. 

No  procefs  of  contempt  (ball  be  made  forth  and  fent  When  to  be 
to  the  great  feal,  at  the  fuit  of  any  perfon  profecuting  '^snw*  l>y  i^«  fi* 
in  forma  pauperis^  until  it  be  figned  by  the  fix  clerk,  '*' 
who  deals  for  him,  and  the  fu  clerks  are  to  take  care  ord.  Chan.  115- 
that  fucb  procefs  be  not  taken  out  ncedlefsly  or  for 
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SsvjemtMtrnis. 
Sequeft  ration, 
1  Vern.  344. 


Prifbner.      ^ 
Seqiieftration* 
Mef.  30T. 
3  P.  Will.  5S. 

Vhen  a  baU- 
bond  may  be 
taken* 
Prrc.  Cha.  331, 

Cnnteirpt.    . 
.1  Atk.  58. 


Attachment  for 

cofts. 

Barn.  266. 


S-r)Cant  at  artiui. 
»  P.  Will.  657. 

Cranted  agaiaft 

a  folicitor. 
3  Aik   568. 

Subpeena  fer?ed 
abroad. 

4Bro.zi3« 


Ccntcnpts  par- 
doned. 
Ca.iiiCba.  239* 


IrrcgularitT, 
HinKl.  loi* 

Con*cinp!s  par* 
4oaed. 


vexation,  but  upon  juft  and  good  groVinds;  a$  tbey 
will  anfwer  it  to  the  Court,  if  the  contrai^y  ibould 
appear. 

If  after  an  arreft  upon  an  attachment  and  a  apt 
corpus  returned,  the  defendant  efcapes  out  of  the  king- 
dom, a  ferjeanc  at  arms  (ball  be  granted.,  and  upon 
return  a  fequeAration. 

An  attachment  for  non* performance  of  an  order 
againft  one  in  the  Fleet,  is  direded  to  the  warden  of 
the  Fleet  %  and  on  his  return  that  he  is  a  prifoner, 
you  may  move  for  a  fequeftration. 

A  bail-bond  cannot  be  taken  by  the  (heriff'  upon  an 
attachment  for  non-payment  of  cofts;  but  in  fuch 
cafe  a  meilenger  is  to  go  to  bring  in  the  party* 

A  contempt  for  non- performance  of  an  order  of  this 
Court  is  a  breach  of  the  p^ace,  and  a  man  may  be 
taken  ijpon  a  Sunday  upon  an  attachment  for  fuch) 
contempt. 

A  folicitor  mufl:  ferve  his  client  with  the  order  for 
taxing  his  bill  of  cods,  and  the  Mafter's  report^ 
whereby  fuch  cofis  are  afcertained,  before  he  can  take 
out  an  attachment  for  them* 

Every  attachment  returned,  on  which  a  ferjeant  at 
arms  is  grounded,  mud  be  entered  in  the  Regifter'a 
ofHce^  clfe  irregular* 

An  attachment  maybe  granted  againft  a.  folicitor 
for  negligentiy  managing  his  client's  buftnefs. 

Motion  for  an  attachment  to  take  a  defendants^  the: 
fubpcena  having  been  ferved  abroad,  and  a  cafe  being 
cited  in  the  year  1780  of  Burke  v.  Lord  Macdonald^ 
where  the 'like  order  had  been  made.  l«or4  Thurr 
low  thought  the  iervice  of  the  fubpcena  abroad  a. 
good  fervice,  and  made  the  order  accordingly. 

Procefs  ifTaed  till  proclamation  was  returned,  then 
came  the  general  pardon.  The  defendant'  appeared, 
and  demurred :  the  plaintiff  moved  to  fet  afide  the 
demurrer^  for  though  the  contempt  was  pardoned^ 
yet  the  delay  was  no  lefs  to  the  plaintiff.  Lord  Keeper 
faid,  the  defend^ant  was  reiius  in  curia^  all  CQAten)pta> 
were  pardoned  and  refufed  the  motion* 

If  an  attachment  be  irregularly  obtained,  it  may  bc^ 
difchargcd  upon  motion.    • 

The  defendant  was  adjudged  to  pay  to  the  plaintiff 
405.  coils,,  for  fuing.out  procefs  of  contempt  againfl^ 

'     him» 


ATT.ACHMENT.  51 

him,    being    difchargcd    by  her  Majtifty*$    general  Ci.79. 
pardon.  .  '^^^  4*' 

When  you   make  out   an  attachnnenC    returt)able  Fifteen  da>8  be- 
three  or  four  days  after  the  te/ig.  if  you  arrcft  the  '"^f "  '^^  ''?• 
party,  it  is  good ;  but  if  you  Jet  the  return  expire,  each  proc? is. 
and   nothing  is  done  upon^it,   and  then   make  cut  Hind.  106. 
another  attachnoent,  here  you  will  be  allowed  in  cods  where  a  f^qvef* 
but  for  one  writ,  in  cafe  the  party  be  taken  upon  the  traiionit intend-  ' 
fecond  ;  for  there  muft  be  fifteen  days  between  the  h[.^^  ,^5^ 
te/Ie  and  return  of  each   procefs,  where  the  plainiiiF 
intends  to  fequefter  defendant's    effects  ^  and  if.  In 
proceeding  thereto,  the  defendant  be  taken,  he  muft 
pay  obedience  to  the  rules  and  orders,  or  perforiQ.  the  ^ 
duty  decreed  by  ibe  Court,  and  pay  cofts  of  the  pro-  ' 

cefs,  before  be  can  be  difcharged. 

When  the  party  is  taken  upon  an  attachment,  he  Coftf« 
muft  pay  coAs,  which  are,  igx.  6^.,  and  enter  into  a 
baji-bond,  with  two  fureties  in  20  i.  each,  to  .the  plain- 
tiff, to  appear  ^tid  anfwer,  as  the  cafe  is,  at  the  return  Hind.  io6. 
of  the  writ,  where  the  contempt  i«  of  a  bailable  nature. 
If  the  writ  be  not  executed,  the  cofts  are  i  is. 

In  all  oafes  where  |he  (heriff  does  not  make  his  re-  Sheriff  ameree* 
turn  of  the  writ,  if  dUeded  to  him,  this  Court  upon  i°c"Jri'r'^°"'* 
motion,   will   make  an  order  upon  hin  to  return  the  Hind.  107. 
writ  aC  a  day  certain  ;  and  up^n  affidavit  of  fervice, 
ajid  his  refufal  or  negte£^  fo  to  do,  will  amerce  b^m  ; 
which   amercement   is   generally   5/.    and   is  to  be 
eftreated  into  the  Exchequer,  or  order  him  to  ftan4 
committed  to  the  Fleet  prif'on. 

The  warden  of  the  Fleet  attends  this  Court,  and  Warden  of  tht 
the  Court  of  Exchequer  by  two  deputies  ;  and  there-  ^^'^*** 
fore  no  attachment  will   be  againft  him,  becaufe  he 
is  fuppofed  to  be  always  perfonally  prefent  in  court ; 
a  iequeftration  nsji  for  want  of  an  anfwer  was  mqved 
for  againft  the  warden.     Per  O'r.— It  i?  common  to  Mpf.  23«, 
fufpend  clerks  of  courts  and  the  warden  of  the  Fleet ; 
take  the  order  for  a  fequeftration,  which  is  a  kind  of 
fufpendon  nij!. 

An  attachment  for  non-appea ranee  was  taken  out  Appearance. 
before  the  bill  was  entered  in  the  bill  book,  though 
filed  in  the  fix  clerks'  office.     Lord  Chancellor  fcemed  '  v'ex.  53. 
fo  think  an  entry  in  the  bill  book  neceftary  to  give 
the  party  notice  j^  for  private  notice  to  his  attorney  is 
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not  fulEcient :  but  being  doubtful  of  the  courfe  of  the 
Court  he  referred  it  to  a  Maftcr.— It  is  not  the  prac- 
tice now  to  take  out  ihc/ubpapna  before  the  bill  filed. 

This  writ  muft  be  made  returnable  in  term,  and 
there  muft  be  fifteen  days  between  the  te/le  and  return 
in  proceeding  to  a  fequefttation,  or  to  take  a  bill,  pra 
c^yifejfo^  unlefi^  defendant  liv^  within  ten  miles  of 
London^  and  then  an  order  may  be  obtained  by  motion 
or  petition  to  make  the  feveral  procefies  of  contempt 
returnable  immedtaii. 

In  this  writ  of  attachment,  and  all  other  writs,  re-> 
gard  is  to  be  had  to  the  jurifdii^ion  and  privileges  of 
certain  places,  as  the  Cinque  Ports  and  the  counties 
palatine  of  Lancq/ftr^  ChefttTy  and  Durham ;  and  the 
dire£tionof  the  writS'infuch  cafes  is  of  a  peculiar  form  ; 
as,  for  inftance,  where  an  attachment  iiTues  againft 
an  inhabitant  of  Haftings^  Rye^  Rommy^  &C.  it  is 
direfVed  to  the  Lord  Warden  of  the  Cinque  Ports ; 
if  to  Lancafter^  Chefler^  or  Durham^  it  muft  be  di- 
reded  in  a  different  manner.     Vide  Harr.  233* 

In  the  Exchequer,  the  plaintiff,  after  a  decree  in 
his  favour,  took  out  two  attachments,  one  for  the 
debt,  the  other  for  the  cofts  againft  the  defendant, 
and  held  regular. 

By  ftat.  I  Ann.  e.  8.  f.  5.  it  is  enaded.  That  no 
proceedings  in  any  court  of  equity  (hall  be  determined, 
abated,  or  difcontinued,  by  the  demife  of  any  king  or 
queen  of  this  realm. 


BAIL. 


[D  AIL  in  this  Court  is  difcharged  upon  bringing 
-^  in  the  principal,  as  in  the  civil,  and  at  the  com* 
mon  law.} 
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VIDE 

Executors. 

[nrHE  huiband  ought  to  caufe  an  appearance  for  his  Appearance* 

^     wife  as  wel!  as  himfelf.]  [jPi.Alm  4*.} 

[In  fome  cafes  the  wife  hath  been  committed  with-  Cnmiritmeiit* 
out  her  hufband.]    TTjts  does  not  appear  from  the  cafe  in  C^*'-  ^^^-  9*  } 
Cary. 

[If  in  a  fuit  here  the  wife  be  in  contempt  fir  any  Pfocefs. 
matter,  the  hufband  is  alfo  ordinarilv  liable  to  pfocefs  f '^^'*!.*  .   .  ^ 
of  contempt  and  commitment,  as  the  cafe  requtres#J  -* 

tSaid,  you  cannot  regularly  ferve  the  wife  with  a 
fubpcena  ad  refpondendum  without  her  huiband,  though 
the  matter  in  queftion  do  only  concern  her.]  [»Toih.i3.] 

[Though  ordinarily  the  wife  muft  not  anfwer  alone,  Aofwcn 
yet  where  the  plate  had  (many  years  before)  beende- 
pofited  with  her,  and  the  bill  was  brought  againll  the 
hufbjnd  and  her,  and  he  being  in  Ireland^  could  not 
be  brought  to  anfwer,  jfbe  was  ordered,  to  anfwer 
alone.] 

[And  frequently  the  wife  is  put  to  anfwer  alone,  if  [Toh.  13.] 
the  hufband  is  beyood  fea.] 

[Where  the  wife  lives  feparate  from  the  hufband,  [iCbi.Rep.es,] 
(he  is  often  ordered  to  anfwer  alone,} 

If  a  wife  cannot  in  confcience  confent  to  fuch  an  AnCwer. 
anfwer,  as  is  drawn  up  by  her  hufband,  Ibe  is  not  *  ^'^'  5o» 
obliged  to  fubmit  to  it ;  but  upon  application  to  the 
Court,  (he  may  be  confidered  as   a  feparate  perfbn, 
^ud  will  be  allowed  to  anfWer  fepj^rate  and  diitindt 
from  her  hufband. 

if  a  bu(band  infifts  that  bis  wife  put  in  an  anfwer 
contrary  tp  what  ibe  believes  to  be  the  f^d,  and  by 
menace  prevails  upon  her  to  do  it ;  this  is  an  a'bufe  of  Ibid, 
the  procefs  of  the  Court,  and  he  may  be  committed 
for  the  contempt. 

rif  fhe  anfwers  alone  without  leave  or  order  of  the 
Court,  the  anfwer  will  be  quafhed  upon  motion] : 
for  regularly  the  anfwer  of  a  feme  covert,  if  feparate, 
ought'to  have  an  order  to  warrant:  it;  hut  if  the  feme 
covert's  feparate  anfwer.  be  put  in  without  an  order, 
apd  the  fame  be  a  fair  and  honeft  anfwer,  and  deli-  a  P.  Will.  371. 

¥0  J  beratel^ 
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beratcly  put  In  with  the  confent  of  the  hufband,  and 
the  plaintiflF  accepts  it,  and  replies  to  it,  the  Court 
will  not  at  the  motion  of  the  wife,  or  her  executor, 
fet  it  afide. 

Ple«.  [A  bill  was  againft  hufband  and  wife,  daughter  of 

ProceHi.  ^^^  plaintiff:  the  hufband  put  in  a  plea  in   the  name 

of  himfelf  and  wife,  and  fwore  it,  but  the  wife  would 

[iCh.Ca  196.]  not  be-  fwbrh  :  he  moved,  that'  the  plea  might  be  ac- 
cepted, fuggefting  the  wife   refufed   by  combination 

[Toth.  i^.J  with  atiother.  It  was  ordered  the  plea  fbould  ftand 
for  the  htfiband  ;  the  plaintiff  to  proceed  againft  the 
wife  by  procefs  of  contempt.] 

fxCh.  Ci.  39..        ['Thewife^'s  anfwer  differing  from  ber  hufbar.d's 

*73'J  fhall  not  prejudice  him  ;  as  where  (he  is  executrix  and 

confefleth  a  truft,  which  he  denies,  one  witnefs  is  not 
fufBcient  to  prove  the  truft.] 

tP.Win.451.        A  feme  covert  cannot  b'rnd  herfelf  by  her  anfwer, 

much  lefs  her  hufband  as  to  her  inheritance. 

Anfwer.  Baron  and  feme  defendants  to  a  bill;  the  feme  muft 

3P.  Will.ajR.    anfwer,  though  the  anfwer  cannot  be  read  againft  the 

^lufband,  but  may  poffibly  be  read  againft  her,  if  fhe 
furvive  ;  but  flie  i's  not  bound  to  anfwer  if  tending  to 
fubjeft  her  to  a  forfeiture,  though  the  huft)and  has 
fubmitted  to  anfwer. 

.Wifncft.  A  wife  cannot  be -examined  as  a  wFtnefs  againft  her 

%  Vcrn.  79.         huft)and. 

Decree.  [Said,  no  decree  can  be  had  againft  a  feme  covert 

[iCh.Ca.ijj.j  for  her  inheritance,  if  the  huft)and  will  not  appear  j 

for  her  anfwer  is  no  anfwer  without  his.] 

Jill.  [  Huftjarjd  and  wife  ought  ordinarily  to  join  for  things 

in  ri^ht  of  the  wife  (as  at  law,)  but  fometimes  the 
■wife  by  her  next  friend  fues  thehufband  for  perform- 
ance of  a  marriage  fettlennent,  or  fuch  like;  and 
fometimes  petitions  againft   him  for  alimony,  where 

[Toth*  95  ]        he  turns  her  away,  or  (he  goes  away  upon  ill  ufage. 

And  a  feme  covert  has  been  allowed  to  fue  here  in  her 
own  name,  when  the  huftjand  was  beyogd  fea,] 

ffbtd.  96.1  [^^  *"  ^^^^  where  the  huftand  relesifed.] 

Ifplaintiffand  defendant  intermarry,  the fult  abates.] 

Abatement.  ^  .  '^ ,     .        .^  r     i_      .  1  *•       Irr  ^     . 

FiCh.  Rep.68  1       l^^  '^  '^>  "  ®"^  ^'  ^^^  plaintitts  marry  one  of  the 

defendants.] 
Bit?.  A  huftr^nd  bringing  a  brJl  againft  a  Wife  is  admit- 

3  Atk. 478-        ting  her  to  be  a  feme  fole,  and  (he  muft  put'  in  her 

anfwer  "as  fuch. 

Sir 
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^ir  Mctit^  Bf9ckt  was  plamtiiF  againft  his  Lady 
jind  ethers  ;  a 'motion  was  made  to  have  her  com« 
mitted  for  not  anfwering  interrogatories,  but  the 
Court  would  not  grant  it,  and  de(;i2ired  a  man  could 
not  be  plaintffF  in  this  court  againft  his  wife;  this 
was  amoved  again,  when  the  Court  was  of  opinion, 
that  thdUgh  a  man  could  not  have  a  bill  againfi  his 
wife  for  <Mfcovefy  of  his  own  eftatej  yet  where  be-  Free.  In  Ch»  *4» 
fore  marriage  flie  enters  into  articles  concerning  her 
own  eftate,  fhe  has  made  herfelf  a  feparate  .perfon 
from  her  hu-fband,  and  therefore  (he  was  ordered  to 
anfwer  in  a  week's  time.  \ 

Where  a  wife  vs  executrix  of  a  former  nuiband,  Ke  exeat  regno, 
the  Ceurt  will  grant  a  tie  exeat  regw  againf)  her  alone,  3'^<^-4<39* 
if  her  fecond  hufband  (hould  be  gone  out  of  the  king- 
«k>m» 

Ke  exeat  regno  upon  affidavit  of  wife  againft  her 
h uiband'refu fed  ;  wife's  evidence  againft  her  huft>and  iVee,  jun,  49. 
allowed  only  for  fecurity  of  the  peace ;  but  (be  can- 
not fuftain  an  indictment  againft  him. 

Suit  in   the  ecclefiaftical  court  for  alimony ;  huf- 
band threatened  to  leave  the  kingdom ;  and  to  aid  that  %  Atk.  ito* 
court,    and   out  of  compaflion    to   the   wife,  a  writ 
of  Tie  exeat  regno  was  granted.     Seii  quare?  i  Vi%. 
jun.  94..  •  . 

Bill  againft  htifl>and  and  wife,  and  fubpoenas  taken  Attachmcnu  , 
cut  againft  both,  and  ferved  upon  the  wife,  but  the 
hufband  could  not  be  found,  and  neither  of  them  ap* 
pearing,  an  attachment  Iftaed  againft  both,  and  the 
wife  was  taken  xip^  who  moved  to  be  difcharged  on 
affidavit,  that  her  huft^and  was  gone  to  Holiand  befoxe  Pttc^'inCh.y.^. 
the  filing  of  the  bill,  and  that  the  procefs  againft  her 
without  her  huiband  was  irregular  :  but  the  Court  was 
of  a  different  opinion. 

'fhe  wife   cannot,   cither   by  herftrlf,   or  her  ^r^- Homine  rc- 
chein    etmy^    bring    a    bomine  replegiendo  againft    her  P*^*'"  *• 
hufband,  for  he  has  by  law  a  right   10  the  cuii<  dy  of 
her,  and  may,  if  he  think  fi  ,  confine  her;  but   he 
muft  not  imprifon   her ;  if  he  does,  it  will  be  good 
caufe  for  her  to  apply  to  the  fptritual  court  for  a  di-  rrsc.inCh.49a. 
vorcc. 

Barop  and  feme  defendants,   the  wife  only  appears,  ProconfeOb. 
and  that  without   the  hufl>and's  privity,  and  a  fcquef 
tration  returned  ;   the  bill  cannot  be  taken  pro  conjejfc  1  ^ern.  147. 
againft  the  hufbandr 

£  4.  A  wife 
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t 

F-me  foie,  A  wife,  whofc  hulband   is  by   z8t  of  parliament 

3  p.*'win'rrr.     l^^"*fl^^d  for  li^c,  may  make  a  will,  and  a3  in  every 

»nd*the  ca(et       thing  as  if  her  hu{band  were  dead. 

there  cited.  Baron  and  feme. exhibit  a  bill  for  a  demand  in  right 

of  the  wife,  defendants  anfwer,  witnefles  are  examin* 

Pcath  of  baron,  ed,  and  publication  paflcs ;  baron  dies,  and  the  feme 

marries  a  fecond  huiband,  and  they  bring  a  new  bill 
for  the  fame  matter.     It  was  moved  to  reftrain  them 

tVcin.  197.  ffom  examining  the  witneiTes  examined  in  the  former 
caufe,  which  the  Court  refufed,  for  the  wife  was  not 
bound  by  the  proceedings  in  the  former  caufe. 

Bu(  where  the  bill  was  for  a  legacy  againft  baron 
and  feme,  who  was  executrix  of  the  teftator,  defend- 
ants anfwer,  witnefles  are  examined,  and  publication 

»  Vern.  149.       pafled  :  huiband  dies,  the  wife  (ball  be  bound  by  the 

anfwer  and  depofitions  ^  otherwife,  if  the  wife's  in«i 
heritancewere  in  queftion. 

Cofts  fufTive.  Bill  by  plainiifF  and  hii  wife  to  redeem  a  mortgage 

3  Ail^zi/T^e.  ^^  ^^^  ^^'^^'s  ^ft«^^»  defendant  pleads,  and  the  pica 

over-ruled  with  5/.  cofts.     Baron  dies,  the  cofts  fur* 
viVe  to  the  wife. 

^'p'wu    1         ^^^  ciiftody  of  a  lunatic  may  be  granted  to  zfime 

Hotis.  Ca.t/mp"  ^ofuerty  though   {he   ^e  not  fui  jurist  but   under  the 

Taib.  143.         power  of  her  huftand.  - 

^'1'*  A  bill  filed  by  hufband  and  wife  claiming  in  her 

2  vcz,  665.  '     yjg}, J  ^^^^  ^^  confidered  as  the  bill  of  the  hiifband. 

Affidavit.  i^i^g  affidavit  of  the  wife  cannot  be  received  againfl: 

^'"•"^  thehufband. 

tv7z^'un.  Motion  by  plaintiff  that  a  feme  covert  defendant 

'^""'^       Vnight  put  in  a  feparate  anfwer,  becaufe  her  huibaud 
was  a  prifoncr  in  the  King*s  Bench,  ref^fed. 

^*A^*^ft^  The  Court  cannot  take  the  wife's  confent  as  to  the 

*  ^^*        difpofal  of  her  property,  till  the  amount  has  been  af«- 
certained. 

Where  money  was  declared  to  be  due  to  z  feme 
covert t  and  no  fettlement  was  mentioned  in  the  pfead<- 
ings,  the  Court,  on  motion,  would   not   direct   the 

J  Anft.  274.  money  to  be  paid  to  her  truftees  till  the  Mafter  re- 
ported that  there  was  a  fettlement,  notwithft^nding 
the  wife  was  in  court  and  confeoted. 
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.VIDE 

Juri/dillicn. 
DifmiJJions. 

[  A  Bill  is  a  petition  writ  upon  parchment,  dire£led  What. 

^^  ordinarily  to  the  Lord  Chancellor,  Lord  Keeper, 
or  Cemmiflioners,  but  during  a  vacancy,  whilfl  the 
feal  is  in  the  Q^iccn's  own  hand,  to  the  Queen's  moft 
excellent  M^fjelty  in  her  Court  of  Chancery;  (hewing 
by  whom,  in  v^hat,  and  how  the  complainant  is 
grieved  or  injured,  or  in  what  he  wants  the  ailiftance 
of  the  Court;  that  he  is  without  remedy,  fave  in 
equity,  or  at  lead  is  propprly  rclievable  there ;  pray- 
ing equitable  relief^  or  aid  and  proper  procefs  to  that  [Prac.  H.Chaii. 
purpofe  ]  3^0 

[It  muft  have  all  necefTary  parties,  plaintiiFs  and  de-  P^rtiet. 
fendants.] 

[It  muft  be  true  in  fubftance;  the  matter  plainly,  Subftance  true. 
yet  fuccLn£^Iy   alleged,    with   all    neceflary  circum* 
^         fiances,   as   time,  place,   manner,   and   other  inci- 
dents.] 

[It  muft  be  of  a  matter  cognizable  in  this  court.]      Ma«cr. 
[As  it  muft  be  fuificient  in  fubftance,  fo  it  muft  have  Forai< 
convenient  form :  but  this  in  equity  is  not  ftri£t  or 
difficult.]     Vid$  Miu  Treat.  41. 

f  Every  bill  qiuft  be  under  council's  hand.     Said,  if  Councirshand. 
it  be  not,  or  the  hand  be  counterfeit  or  jdifa vowed,  [^^  3*] 
the   bill  will   be   difmifled    on   the    defendant's  de- 
murrer.] 

[In  cafe  of  a  bill  without  council's  hand,  anciently 
it  hath,  upon  motion,  been  ordered,  that  the  defend    [Ct^Rep.  160.] 
ant   fhould   i^ot   anfwer  till   counfel  had  figned  the 
bill.] 

[4  counfel  is  not  to  put  his  hand  to  a  bill  (or  any 
other  pleading,)  unlefs  it  be  drawn,  or  perufed  by 
himfclf  in  the  paper  draught,  before  it  be  cngrofled.].  [Ord  Chin.93.] 

[if  a  bill  be  not  fuccinft;  or  if  it  be  ftufFed  with  Standabotpe 
repetitions  or  recitals,  in  hisc  verhcy  or  other  imper-  ^^npertineat. 
tinences;  or  if  it  contain  any  thing  fcandalous,  the    ^ 
counfel,  who   figned  it,    is  liable   to  pay  the  party 

5  grieved 
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I     grieved  cofts,  to  be  taxed  by  the  Mafter,  and  not  to 
be  heard  in  court  till  he  pay  the  fame,  j 

[If  any  fcandal  is  alleged  to  be  in  the  bill,  (either 

concerning  the  defendant  or  any  other,)  it  is,  upon 

motion,  to  be  referred  to  a  Mafter ;  who,  if  he  finds 

it  is  (oj  is  to  expunge  the  fcandal,  and  tax  cofis  for 

the  party  fcandalized.     But  if  the  Mafter  reports  it 

not  fcandalous,  then  he  who  procured  the  reference 

fOra. Cht.  9^.]  Ihall  pay  the  plaintiff  cofts   for   fucb   reference.) 

Tw» bills  for  [If  two  bills  are  exhibited  by  the'  fame  parties  £br 

ti«  foipe  roatter.  j^e  fame  matter,  one  of  them  will  be  difmiffed.     Fidi 

Plea.     J,  B.y  as  folc  executor  to  %  S.^  exhibited  a 

bill  againft  the  defendants  ;  and  J,  B.  and  C.  O.,  as 

executors  of  y.  5.,  exhibited  another  bill*  againft  the 

{O*  Rep.  125.]  fame  defendants  for  the  fame  matters.    It  was  ordered 

that  one  of  them  ihould  be  difmifled*.] 

On  motion  to  ftay  proceedings  on  6nie  of  two  bills, 
which  had  been  filed  for  the  (arpe  purpofe  againft  the, 
defendant;  the  one  by  the  party  inrerefied  himfelf  in 
a  copartner fhip  account ;  and  the  other  by  an  aiGgnee 
of  that  plaintiff.  Lord  Hardwicii  faid,  he  would 
never  grant  fuch  motif  n  to  ftay  proceedings,  but  where 
fevtral  bills  are  brought  by  the  fame  ptrfon,  and  for 
the  fame  thing ;  or  in  cafe  of  an  infant,  where  feveral 
bills  are  brought  by  feveral  jrocffein  amiis,  for  the  fame 
thing.  If  the  bilJs  proceed  to  a  hearings  that  which 
Amb.  103.  is  improperly  brought  will  be  difmifled. 

Three  creditors,  who  were  within  the  terms  of  a 

truft  created  by  a  will  for  the  payment  of  debts,  bring 

a  bill  to  ^arry  the  trufts  of  the  will  into  execution  ; 

3  Atk.  6o3,       the  reft  of  the  creditors  brought  a  fecond  bill  for  the 

fam^  purpdfe^  and  obtained  an  order  at  the  Rolls  that 

I  both  bills  might  be  referred  to  a  Mafter  to  certify, 

which  would  be  moft  for  the  creditors  benefit ;  but 

this  order  was  afterwards  difcharged. 

Two  bills  upon        [Two,  bills  may  be  put  in  upon  one  fubpcena,  fo 

cnefubfecna,      that  they  be  not  for  ohe  and  the  famt  catrfe  ;  and  each 

muft  have  a  feparate  anfwer :   but  if  it  appears  both 
of  them  are  for  the  fame  caufe,  one  of  them  will  be 
(iPr»x.ATm.4.]  difmifled  with  cofls.] 

PJainrifFjpgivc  [By  the  15th  of  Hen,  6.  c.  4.  a  fubpoena  is  not  to 
{ecurity  for  cofis  ^e  granted  till  the  complainant  hath  given  fecurity  to 
^^^^"'^^  anfw*r  damages  and  cofts  /  but  this  is  fallen  into 

difuffcj 

[Hereto*- 
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[fteretofore  alfo  the  bill  (hould  by  right  have  been  Biliufeatobe 
filed  before  fuing  out  thefubpoena;  but  latter  ufage  *»«<»  before fuk- 
had  made  it  time  enough  if  the  bill  came  in  as  foU  P*"**'  •***• 
lows  : — If  the  fuhpcjena  was  returnable  upon  a  general 
ret  urn*- day,  as  craftino^  oSlahis^  iresy  &c.  after  any  of 
the  great  fea^s,  the  bill  was  to  be  in  before  noon  of 
the  fixth  day  following  ;  the  return-day  to  be  counted 
one  of  the  fix,  which  if  it  was  not,  the  appearance 
being  entered  and  cofts  preferred,  the  fourth  day  poft 
return,  the  defendant  would  be  difcharged  attendance 
With  cofts.] 

[Where  the  fubpoena  was  returnable  on  a  day  cer- 
tain, as  upoh  any  one  day  oi  the  month,  the  bill  was  to 
be  filed  the  fecond  day  after  it,  before  noon ;  elfe  (an 
appearance  entered)  cofts  where  preferred  the  third 
day,. (which  begins  after  dinner,  the  fix  clerks  ftriking 
the  tinfc  they  go  to  dinner,  and  from  thence  accounting 
the  day  to  begin)  and  the  defendant  would  be  difcharg-  [P»«  Aim.  5.J 
ed  with  cofts,  to  be  taxed  by  a  Mafter.]— Pa-.  5, 

[If  a  fobpcenawas  returnable  immediaii^  the  bill  was  Bills  not  to  be 
to  be  filed  the  day  after  fervicc.l  *^*^  **"  '■?^- 

[ijut  now,  by  the  ftatute  4  &  5  Anna  regtrnt  pur 
amendment  del  ley^  no  fubpoena  or  other  procefs  for 
appearance  is  to  iftue  out  of  any  court  of  equity  tilt 
after  the  bill  is  filed  with  the  proper  officer  in  the 
refpe^ive  courts  of  equity,  (except  in  cafes  of  bills 
for  injunctions  to  ftay  wafte,  or  fuits  at  law  com- 
menced,) and  a  certificate  thereof  brought  to  the 
fubpoena  office,  or  to  him  who  ufually  makes  out 
Ribpcenas,  or  other  procefs  in  the  feveral  courts  'of 
equity,  under  the  hand  of-  the  fix  clerk,  or  other 
fworn  clerk,    who  ufually  files   bills  in  equity;  for  . 

which  cettfficate,  he  (hall  receive  no  fee.] 

After  a  bill  is  drawn  6r  perufed  and  figned  by  How  file4t 
counfel,  it  muft  be  fairly  engroffed  on  parchment,  with 
double  one  (hilling  ftamps,  and  carried  to  a  clerk  in 
court  to  be  filed,  who  firft  enters  it  in  his  caufe  book, 
and  then  in  the  general  bill  book  of  the  office ;  after 
which  he  marks  it  at  the  top  with  the  day  of  the 
month  and  year,  and  fubfcribes  his  name  at  the  hot- 
|om  on  the  left  fide,  and  delivers  it  to  his  fix  clerk  to 
be  filed  ;  if  the  fix  clerk  be  abfent,  he  puts  it  over  his 
fiudy  door:  and  the  fix  clerk,  having  entered  it  in  hia  Hlal  it« 
book,  files  it. 
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Not  tik  be  an-  [BIlIs  are  not  to  be  antedated  ;  biyt  ati  are  to  be 
I!?*^*'?:^         1  dated  thefame  day  they  are  brought  into  the  fix  clerks' 

[Oxd.Ch2D.94.}      [No  under ^lerlc  (hall  keep  a  bill  by  hin) ;  but  with 

the  firil  opportunity  deliver  it  to  the  fix  clerk^  or  his 

allowed  deputy,  to  be  filed.}  ^ 

BiH  filed  in  [If  a  bill  is  exhibited  ip  any  perfons  name,  without 

anoiher's name,  j^jg  pj-jyity^  ^)^q  Court   (upon  fliewing;  it)  will  difmifs 

the  bill ;  at  lead  as  to  him,  if  there  be  more  plaintifi^* 

To  that  purpofe,] 
DifmiM*  [He  may  either  come  into  court  and  dircfaim  the 

fiiit,  or  give  power   in  writing  to  a  Counfcl  to  move, 

that    it   may    be  dtfmifled  ;   and   it   will   be' di fin i fled 

with  cods  (as  it  is  faid)  againft  the  perfon  who  pre- 
ferred the  bill.] 

[The  warrant  to  the  counfel,  after  it  is  read,  is  taken 

and  kept  by  the  Rcgifter.]  . 

l?aJonbeh<^If  cf  [So,  if  a  bill  Be  exhibited  in  the  wife's  name  againft 
miffz^zmix.        j^^p  hufband  ;  upon  affidavit  that  (he  knew  nothine  of 

It,  nor  confented   to  ir,  it  may  by  motion  be  dif* 

miffed.] 
fO'if,  ch,94.         [-No   bills,   anfwers,    or  other  pleadings,  (bail   be 
^^  55»]  faid  to  be  of  record,  pr  of  any  effect  in  court,  till  filed 

Kecoidi  copied.  With  the  proper  officer  or  fix  clerk.     Nor  are  they  to 

be  copied  till  .they  are  fo  filed.] 
B«"c«  rds,  how         [  1  bey  (ball  not  be  copied  or  engroiled  out  of  th« 
Itll'^^u  <        office  ;  and  when  done  (hall  be  prefentlv  brought  back 

to  the  iix  clerk.— 37^^  praSita  ts  oiherwtfi.] 
Cioft  bill.  f  A  crofs  bill  may  be  brought  any  time  before  bearing : 

before  the  defendant  has  appeared,  the  plaintiff  may 

upon  motion  either  amend  or  dirmifs  his  bill  without" 

cofts.] 
Striking  out  <?e-      [So  he  may  upon  motion  have  le^ve  to  ftrike-de* 
frnc«ut'ij)aine.  fend-ant*s  name  out,  £5^^.] 

CoAs  ro  br  t^xed  [i^y  the  late  ^€t  for  amendment  of  the  law,  the 
«»».  riifnifi-ii  or  plaintiff  upon  difmiffing  his  own  bill  fliall  pay  full  Cofis, 
1  'ci*n,ii6.       ^^  be  taxed  by  a  Mailer:  but  it  is,  1  fuppofey  to  be 

undet  flood,  where  the    defendant  has    appeared   and 

aniVered.] 
AmcRfimfnt  [After  appearance,  the  plaintiiF   may   amend    his 

arifr  appear-  bill  Without  noticc  of  the  motion,  or  paying  cofts,  if 
"^^**  it  IS  but  in  a  fmall  matter,  and  before  the  defendant 

has  aniwered.J 

[Where 
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f  Where  a  cuftom  was  laid  wrong  in  the  days,  and  Amendmcnu 
the  defendant  anfwered  and  conftiled  the  cuftom,  as 
the  truth  was  :  the  Court  gave  leave   to  amend   the' 
bill   without    colls.      He   aoiending  the  defendant's 
copy.] 

[If  the  amendment  is  in  a  material  point,  the  clerk 
or  folicitor  on  the  other  fide  muft  have  notice  of  the 
amendment ;  and  his  copy  mufl  be  amended  accord- 
inglv.] 

rif  the  amendment  is  fo  much,  that  the  defendant  los.  coftt. 
wPH  need  a  new  copy,  the  party  amending  muft  pay 
20  J-  cofts.]   -  ' 

[So,  if  the  amendment  require  the  defendant's  fur- 
ther anfwer,  the  plaintiff  mu it  pay  cofts.] 

[If  after  appearance  the  plaintiff  difmifs  his  billj  Cofti  on  dirmif. 
he  muft  pay  cofts  as  aforefaid,  by  the  fiatute.]  fi°»' 

[After  anfwer,  the  plaintiff  may  have  heave  to  add  without  cofti. 
parties,  or  amend  his  bill  with  refpeSt  to  them,  with-  Amcadmeat* 
out  cofts ;  and  fo  he  may  fometimes  in  other  matters, 
if  he  agree  to  require  no  further  anfwer  of  thofe  that 
have  already  anfwered,  and  that  the  defendant  be  at 
liberty  to  anfwer  if  he  thinks  fit.  But  the  amendment 
muft  be  fo  fmati,  that  the  defendant's  copy  may  be 
conveniently  altered  as  to  the  amendment  (which  the 
Court  will  order  to  be  done) ;  or  elfe  he  muft  pay 
20X.  cofts;  becaufe  the  defendant  muft  take  a  new 
copy,] 

[if  the  amendments  are  fmall,  the  old  engroffment  New  engroir* 
may  be  amended  :  if  not,  there  muft  be  a  new  one,  or  "'•**^* 
a  fupplemental  bill,  whereto  counfel's  band  muft  be 
fet.]     Vide  Amended  Bill. 

\^Mm\ii\itx2itoT  durante  mtnori  estate  brought  a  bill,  ^'^f***^!^ 
The  infantcomesofage  (i7j  I  fupporc)^  the  fuit  does 
not  abate;  but  praying  relief  to  amend  in  the  names, 
the   Court  gave  leave  without  coils.]— J^/Vfc  Infant ; 
Guardian. 

[After  a  plea  or  demurrer,  if  the  plaintiff  amend  in  Amenamcttt 
the  matter  pleaded  or  demurred  to,  he  muft  pay  20  x,*^'*'^^"' 
cofts.] 

Bills  receive  feveral  names  from  their  feveral 
prayers,  purpofes,  or  ends* 

The  moft  general  is/ 

A    BILL 
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A   BILL   AP    SECTAM. 


Wbar*  [CEEING  moft  bills  are  at  the  fuit  pf  fucb  perfon^ 

^  as  have  no  remedy  at  common  law,  to  enforce  the 
'  defendant  to  do  or  forbear  fomewhat,  which  in  equity 
and  good  conscience  he  ought :  and  by  this  appella* 
tion  it  ihould  feem  to  ftand  moft  diftinguiihed  frem 
a  bill  of  revivor,  or  other  bill,  after  the  commence* 
raent  of  the  fuit  by  ^thc  original  bill.  But  whereas  a 
bill  adfeSlam  fometimes  prays  an  jnjunAion  to  ftay 
proceedings,  C^r.  and  fometimes  a  certiorari  to  re- 
move the  caufe,  (^r.  into  this  court ;  it  often  re-* 
ceives  the  particular  denomination  of  injun^tibn  bill, 
&f.  and  if  nothing  but  the  common  procefs  be  pray-* 
ed  before  the  decjree,  then  the  bill  is  called  a  bill 
adfe^fam*"]  . 

This  bilLis  an  original  bill,  praying  the  decree  of 
the  Court  touching  rights  claimed  by  the  perfon  ex- 
hibiting the  bill,  in  oppofition  to  rights  claimed  by  the 
perfon  againft  whom  the  bill  is  exhibited,  and  muft 
ihew  the  rights  of  the  plaimifF,  by  whom,  and  in 
what  manner  he  is  injured  ;  or  in  what  he  wans  the 

MitF*  Tr.  37*      ^ftance  of  the  Court;  and  that  he  is  without  remcdy> 

except  in  a  court  of  equity,  or  at  leaft  is  properly  re- 
lievable  or  can  be  moft  efte£lua])y  relieved  there ;  and 
pray,  that  the  defendant  may  anfwer  upon  oath  the 
matters  charged  againft  him ;  and  it  may  alfo  pray 
aiSftance  of  the^Court,  which  the  plaintiff's  cafe  en* 

Sobpoeat.  titles  him  to :  for  thefe  purpofes  the  bill  muft  pray^ 

that  a  writ  called  a  writ  of  fubpoena  may  ifllie  under 
the  great  feal,  which  is  the  feal  of  the  Court,  to  ye- 
quire  the  defendant's  appearance  and  anfwer  to  tha 
bill;  unlefs  the  defendant  has  privilege  of  peerage  or 
'as  a  lord  of  Parliafnent,  or  is  made  a  defendant  as  an 
officer  of  the  crown. 

Mitf.  Tr.  3S.         In  the  cafe  of  a  peer  or  peerefs  or  lord  of  Parlia* 

ment,  the  bill  muft  iirft  pray  the  Jetter  of  the  perfon 

Letter  miffive.     holding   the   great  feal,  called  a  letter  miflive,    re« 

quefting  the  defendant  to  appq^c  to  and  anfwer  the 

bill  s 
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bill ;  and  the  writ  of  fubpoeiui  only  in  debult  of  com« 
pliance  with  that  requeft. 

If  the  Attorney  •General  is  made  a  defendaitfas  tn 
o£cer  of  the- crowd,  the  bill  muft  pray,  inftead  of  at  Bfitf.at. 
writ  of  fubporna,  that  he^  being  attended  with  a  copy^ 
may  appear  and  put  in  his  anfwcr. 

It  is  ufui^l  ^q  add  to  the  prayer  of  th^  bill  a  general  P:iftt» 
prayer  of    that  jelief  which  the   c^e  may  require ; 
that  if  thf  plaintiff  mi  (lakes  the  relief  to  which  he  i& 
entitled,  the  Court  may  yet  afford  htm  that  relief  to  »Mod.9T,9t» 
which  he  has  a.  right.     Indeed  it  has  been  faid»  that  %  Atk«  3. 
a  prayer  of  geoeral  relief,  without  a  fpecial  prayer  for 
the  particMlar  relief  to  which  the  plaintiff"  thinks  hioi- 
felf  entitled,  is  fufficient  i  and  that  the  particular  re- 
lief which  the  cafe  requires  may,  at  (he  hearing,  be 
prayed  at  the  bar ;  but  this  relief  mu(k  be  agreeable  t<>  x  Atk  141. 
the  cafe  made  by  the  bill^  and  not  different  from  it :  3  ^'^;  U*- 
and  the  Court" will  not  in  all  cafes  be  fo  indulgent  a&  corbin  9 Dee. 
*to  permit  a  bill  framed  for  one  purpofe  to  anfwer  1784. 
another,  efpecially  if  the  defendant  may  be  furprifed 
,  or  prejudiced.     If  therefore  the  plainiiff'  doubts  his 
title  to  the  relief  he  wifties  to  pray,  the  bill  may  be 
framed  wit'b  a  double  afpedi ;  that  if  the  Court  deter-  %  Ack*  xa$* 
mines  again  ft  hin^  in  one  view  of  the  cafe,  it  may  yet 
afford  him  affiftance  in- another,       1 

It  is  the  practice  to  infert  in  a  bill  a  general  charge.  Charge  of  com- 
that   the  parties  named  in  it  combine  together,  and  '>»""««^ 
with  feveral  other  perfons  unknown  to  the  plaintiff, 
whof^  n^mes  when  difcovered  the  plaintiff  prays  he 
may  be  at  liberty  to  infert  in  the  bill*     The  pradice' 
is  faid  to  have  arifen  from  an  idea,  that  without  fueb 
a^  charge  parties  could  not  be  added  to  the  bill  by 
amendment;  and  in  fome  cafes,  perhaps,  the  charges Mkf. 40^ 
has  been  inferred  with  a  view  to  give  the  Court  jurif«r 
dii^ion.     From  whatever  caqfe  the  praAice  has  arifen 
it  is  ftill  adhered  to,  except  in  tl^e  cafe  of  a  peer,  who 
.was  never  charged  with  combining  with  others  to  de«t 
prive  thp  plaintiff  of  his  ri^ht,  either  from  refped  ta 
the   peerage,    or    perhaps    from    apprehenfion,    that 
fuch  a  charge  might  be  conftrued  a  breach  of  privi^ 
lege* 

The  charge  of  cqmbinatioa  i$  o£ccn  omitted  ia 

^icable.  (v>iu< 

The 
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How  drawn*  The  rigtits  of  the  feveral  parties,  the  injury  com^ 

plained  of,  and   every  other  neceflary  circumflance, 
as   time,    piace,    or  other  incidents,    bught    to   be 

MUf.4c*  plainly,  yet  fuccin6Hy  alleged.     Whatever  is  eflcii- 

tial  to  the  rights  of  the  plaintiff,  and  is  neceflarily 

within  his  icnowledge,  ought  to  be  alleged  pofittvely  and 

'    with    prfcifion,  and  not  averred  that  he  was  (o  tn- 

1  Ves.  56.  formed  :  biit  the  claims  of  the  defendant  may  be  ftated 
in  general  terms  ;  and  if  a  matter  effential  to  the  de- 
termination of  the  plaintifTs  claims  is  charged  to  reft 
in  the  knowledge  of  the  defendant,  or  muft  of  necef* 
flty  be  within  his  knowledge,  and  confequently  the 
fubjeft  of  a  part  of  the  difcovery  fought  by  the  bill,  a 
precife  allegation  is  not  required. 

1K0ll.Abr.374.      Bills  may  be  filed  for  relief  in  equity  in  all  cafes  of 

In  vvhat  cafey.     truft,  fraud,  or  acpident. 

%  P.  Will.  154.  A  bill  in  equity  lies  to  recover  back  money  paid  on  a 
bubble. 

So  to  compel  &  fpecific  performance  of  an  award  to 
convey  an  efiate,  where  the  party  fubmitting  has  re- 

3P.Will.  1S7.  ceived  the  money,  in  confideration  whereof  he  is  to 
convey  the  eftate  fued  for. 

3  P.  WUl.  3901  Bill  lies  to  compel  the  delivery  of  an  alt2r-pie(fe,  or 
other  curiofity  in  fpecie,  and  undefi&ced. 

t  Atk.  3x4.  Bill  lies  by  the  heir  at  law  to  fet  afide  a  conveyance 

procured  from  the  anceftor  by  the  frauds  impofition, 
and  undue  influence  of  the  defendant. 

Bill  lies  iir  the  name  of  a  chaplain  or  curate  to 
eftablith  his  right :  but  not  an  information  in  the  name 

aVei«4i6.  of  the  Attorney  General,  unlcfs  for  charities  as  aug- 
mentations of  vicarages  are. 

Amb.  13^*  Bill  lies  for  a  partition  ;  it  is  a  mattec  of  right  ; 

and  there  is  no  inftance  of  not  fucceeding  in  it,  but 
where  there  is  not  proof  of  title  in  the  plaintiff. 

Amb.  273.  ^Bill  for  fecurity  of  a  legacy,  which  the  defendant^ 

the  executor,  was  fo  pay  at  the  end  of  ten  years  from 
the  death  of  the  teiiator ;  and  though  no  particular 
reafons  were  aifigned,  as  wafling  aiiets  or  infolvency 
in  defendant,  yet  decreed  on  the  general  rule  of  the 
court,  by  Sir  Thomas  Clarke • 

Bill,  filed  by  the  Bifhop  as  ordinary  agalnft  the  de- 
fendant, the  patron,  and  the  clerk  prefen ted  by  him,  to 
be  infiituted  to  the  living  of    Woodham  Wahtr    in 
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EJeXj    to  difcover  whether  the  clerk  (o  prefented  had  i  Bro.  96« 
not  given  a  general  bond  of  refignation,   in  order  to 
fet  up  that  bond  as  a  defence  at  law,  for  having  refufed 
inftitution ;   and  a  demurrer  to  the  bill   was  over* 
ruled. 

Agreement  to  fell  ^n  eftate  for  200A  and  an  annuity 
of  50/.  to  the  Vendor  for  his  life,  the  vendor  died  two  '  '^  '5*' 
days  after  the  contra£);,  and  the  bill  lay  for  a  fpecific 
performance  of  an  agreement  againft  the  heirs  at  law, 
although  the  vendor  died  before  any  payment  of  the 
annuity  had  taken  place. 

Bill  in  equity  does  not  lie  againft  a  tenant  for  fatiC-  Ambt  s4< 
fa£tion  for   wade  done  in  cutting  timber,    without 
praying  an  injunction  to  flay  wafte.     Nor  will  it  lie  for 
an  account  and  fatisfadlon  for  ftones  picked  and  carried 
off  the  land,  ^ 

A  bill  will  not  lie  to  have  (atisfaSion  for  a  judgment  Amb.79« 
obtained  at  law.,  out  of  (lock  (landing  in  the  name  of 
truftees,  after  a  ca.fa.  had  been  taken  out,  and  the  de- 
fendant taken  in  execution. 

Bill  will  not  lie  to  redify  a  miftake  in  a  common  re-  Amb.  lou 
covery,  efpecially  after  a  length  of  time  and  againft  a 
purchafer. 

Bill  will  not  Uel>y  the  executor  of  an  attorney,  to  be  Amb.  109, 
p^id  his  bill  for.bufyiefs. 

Bill  will  not  lie  to  have  an  i£iie  to  ^fcertain  bound-  x  Bro.  40. 
aries  between  two  p^ri(hes. 

Bill  will  not  lie  to  compel  an  hofpital  lo  renew  a  leafe  i  Bro.  6i. 
upon  terms :  viz,  upon  a  (ine  under  two  years  re&rved 
rent.,    ^      '.  . 

Bin  win  not  lie  againft  feveral  tenants  of  a  manor  for  x  Bro.  soo* 
quitHrents*    , 

^For  mor^  on.tbisfubjeSi^  vide  Tra^iift  on  Equity ^  by 
.     4f'''-Xonblanquc. 
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AMENt>ED    BILL. 

A  N  imperfection  in  the  frame  of  a  bill  may  generally 
^*  he  remedied  by  amendment;  every  amendment  is  in 
fxStz  continuation  of  the  original  bill,  and  is  confidered 
af  forihing  part  thereof,  for  both  the  original  and 
amended  bills  cotiffrtute  but  one  record. 

When  the  new  matter  is  butfmall,  and  docs  not  ex- 
ceed in  any  one  place  two  folios,  the  record  is  amended 
by  interlrning,  provided  the  feme  be  done  fo  as  to  make 
the  record  fair  and  legible ;  or  if  the  amendment  be  by 
omittrng  original  matter,  it  isdone  by  ftrifcingibroogh 
tfie  Hmie  with  a  pen.  If  the  amendment  be  too  copious 
for  interlineation  in  the  original  record,  then  the  bill  h 
new  engroffed  andan-nexed  to  the  original  biTI. 

If  the  amendment  be  made  before  appearance,  it  is 
done  withtret  eotts ;  fo  after  appearance  and  before 
anfwer,  -or  after  anfwer,  and  no  further  anfwer  be  re- 
quired. It  i«  al(<>  done  without  cofts^  amending  de- 
fendirn^s  office  copy  ;  but  ff  a  further  anfwer  be  re- 
quired, orif  thebill  be  newly  engrofled,  then  the  plaintifF 
pays  2©^.  cbfts  tothe  cferk  in  court,  for  each  defendant, 
or  fet  of  defendants;  or  in  cafe  the  clerk  in  court  be 
employed^  by  two  or  more  foltcitors,  then  to  fuch  clerk 
in  court  2OJ.  for  each  defendant,  or  fet  of  defendants, 
employing  a  dHFerent  folicitor.  And  if  a  further  anfwer 
be  required*,  then  a  fubpoena  to  appear  and  anfwer  muft 
be  ferved  ;  and  in  default,  the  ordinary  proccfs  of  con- 
tetnpt  nray  be  iflbed. 

The  plaintiff  may  alfo  amend  his  bill  after  replication, 
upon  obtaining  an  order^o  withdraw  his  replication  and 
amend  hh  bill,  ii^hich  h  always  done  upon  payment  of 
the  likecofts  ;  and  in  every  cafe  where  it  isdone  upon 
payment  of  cofts,  they  muft  be  firft  paid,  or  the  pro- 
ccedings  are  nugatory. 

In  all  tbefe  cafes  the  orders  are  obtained  by  motion,^ 
or  by  petition  of  courfe,  to  the  Mailer  of  the  Rolls ;  and 
a  copy  of  the  order  muft  be  ferved  upon  the  adverfe  clerk 
in  court  before  plaintiff  can  proceed,  and  the  order  ii- 
felf  muft  be  left  with  the  plaintiff's  clerk  in  court. 

After  exaniination  of  witneffes,  the  bill  cannot  be 
amended,  except  by  adding  parties.    Hind.  25. 

If 
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If  the  defendant  anfwers  infufficiently,  and  exceptions  Eiceptioai, 
are  taken  to  fuch  anfwer,  and  it  be  referred  to  a  Matter, 
who,  upon  arguing  the  exceptions  before  him,  reports 
the  anfwer  infufficient ;  in  this  cafe  the  bill  may  be 
amended  by  order  obtained  by  motion,  or  petition  with- 
out cofls  ;  fuggefting  that  the  anfwer  is  reported  infuf-  H!n4i3, 
ficient,  and  praying  that  the  defendant  may  anfwer  4be 
exceptions  and  amendments  at  the  fame  time ;  and  when 
exceptions  are  taken  to  any  anfwer,  and  defendant  fub- 
mits  to  put  in  a  better  anfwer,  and  it  is  neceflary  to 
amend  the  bill,  it  may  be  done  without  cofts« 

Wh?n  plaintiff  hath  obtained  an  order  to  amend  aftir  ^^  pjaintiff  doei ' 
mfwer^  and  ncglefts  fo  to  do,  defendant  may  after  three  m**ayKe°dif^"*^ 
terms  move  to  difcharge  the  order,  and  at  the  fanae  charged, 
time  move  to  difmifs  the  bill,  in  the  ufual  manner  )  or 
if  an  injun£iion  hath  been  obtained  for  default  of  a{>* 
pearance  or  anfwer,  and  plaintiff  amend  his  bill  upon 
coming  in  of  the  anfwer,  defendant  muft  after  anfwer  to 
the  amendments  move  to  diflblve  the  injun<3ion  mfi^  Hio4.  ij; 
for  the  injun£lion  is  notdifiblved  by  plaintiff  ^samending 
his  bill,  or  by  defendant's  anfwering  thereto  ;  and  if 
after  anfwer,    and  before  the  injunAion  be  difiblved, 
defendant  incur  a  breach  thereof,  he  may  be  committed* 
Mafon  V.  Mooray^  per  Lord  Bathurjl* 

When  plaintiff  hath  obtained  an  order  to  amend  hXt 
bill  and  negleds  to  afl  under  it,  defendant  may  move 
that  plaintiff  may  amend  his  bill  in  a  limited  time,  or 
the  order  to  amend  be  diffolved.     The  pfaintiff  fome-  Amenamertt 
times  excepts  to  the  defendant's  anfwer,  and  then  moves  * 

to  amend,  and  that  the  defendant  may  anfwer  the  eic- 
ceptionsand  amendments  at  the  fame  time,  ,and  fre« 
quently  to  keep  an  injunction  in  force ;  or  otberwife 
plaintiff  does  not  amend  in  a  reafonablo  time,  in  thit 
cafe  defendant  may  move,  that  plaintiff  be  ordered  to  Hina.if; 
amend  in  a  certain  time,  or  that  the  order  to  amend  be 
difcharged,  and  defendant  be  at  liberty  to  anfwer  the 
original  bill. 

Before  atifwer,  a  defendant  may  be  ftruck  out  of  the  Dr^eiiaintAnitk 
bill  at  plaintiff 's  requeft,  or  if  defendant  has  anfwercd  ^^^^J^^J^^Jf 
or  difciaimed,  or  appears  difinterefted,  fuch  defendant  without  coftu 
may  be  ftruck  out  at  any  time  before  bearing:  but  after  Hiad.  %^ 
appearance  and  anfwer,  it  muft  be  with  cofts^  the  brll 
as  to  him  being  difmiffed. 

By  the  courfe  of  the  coiirt,    the  plaintitf  in  a  crofs  CrofKcwf*- 
oiitfe  caimot  have  an  anfwer  till  he  has  bimfetf  anfwercd 
/  -^  Fa  the   " 
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the  original  bill ;  but  this  is  a  privilege  the  plaintiff  in 
the  original  bill  has  in  right  of  his  original  bill ;  for 
if  after  the  crofs  bill  be  filed,  he  will  amend  the  original 
bill  in  material  parts,  he  will  not  be  entitled  to  have  an 
anfwer  to  the  anvendments ;  lot  as  the  bill  may  be 
amended  both  in  dKicovery  and  relief,  the  pendency  of 
the  fuit,  as  to  thofe  parts  which  are  amendmentS;i  is 
only  from  the  time  of  the  amendment. 

Lord  HardwUke  was  inclined  to  think  ,that  where 
there  is  an  amended  bill  and  no  anfwer  to  it,  the  plain- 
tiff is  entitled  to  a  decree  pro  confeffoy  abflraded  from 
any  proceedings  in  the  original  caufe. 

Anoriginalbillwasbroughtby  acreditor  againft  Mrs. 
Higden^  as  adminiftratrix  of  A,  who  being  a  married 
woman,  her  hulband  was  alfo  made  a  party ;  before 
hearing,  the  wife  dies;  the  hufband  took  out  adminiftra- 
tion  de  bonis  nofiy  &c.  of  A^  upon  which  the  plaintiiF 
amended'  his  bill  againft  the  hufband,  to  which  amend- 
ment the  defendant  demurred,  for  any  matter^  which 
arifes  fubfequent  to  ihi  original  bill ^^  cannot  be  put  in  0  the 
amtnded  biU\  but  a  bill  of  revivor  andfupplement  ought 
to  be  brought.  Demurrer  allowed :  for  it  is  a  con fl ant 
rule,  that  matter  fubfeqijent  to  the  original  bill  muft 
come  by  way  of  fupplemental  bill  and  revivor. 

The  bill  charged,  by  way  of  amendnient,  matters 
which  arofe  after  filing  the  bill ;  t/s.  that  plaintifFhad 
taken  out  letters  of  adminiilration  \  and  although  it  was 
pleaded  that  this  matter  was  proper  in  a  fupplemental 
bill,  yet  the  plea  was  ovcr-riiled,  for  that  fuch  matters 
may  be  charged  either  by  way  of  fupplement  or  amended 
bill. 

After  publication,  and  any  time  before  hearing,  the 
court  will,  upon  caufe  (hewn,  fufFer  the  bill  to  be 
amended  by  adding  parties  \  and  if  parties  be  added 
after  publication,  the  caufe,  as  to  fuch  parties,  muft  be 
beard  upon  bill  and  anfweronly. 

After  publication  is  paft,  there  is  no  inflance  of  a 
plaintiff  obtaining  an  order  to  amend  his  bill  without 
withdrawing  his  replication. 

A  plaintiff  may  amend  his  bill  upon  pay ment  of  20  x. 
cofis,  after  a  demurrer  is  put  in,  if  it  be  not  fet  down 
to  be  argued,  and  after  It  is  fet  down  on  payment  of  the 
coils  of  the  demurrer. 

After  publication  has  paffed  and  the  caufe  fet  down 
the  bill  may  be  amended  in  no  other  refpefl  than  by 

making 
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« 

niaking  parties,  and  no  ne\v  charge  can  be  introduced 
or  a  material  faft  put  in  iflue,  which  was  not  fo  in  the  3  Atk,37o, 
caufe  before,  but  a  fupplementar  bill  fliould  be  pre- 
ferred. 

After  defendant  hath  anfwered,  ifplaintiff  amend  his  Anfwer. 
bill,  and  require  no  anfwer  from  the  defendant,  amending  Hind,  25. 
defendant's  office  copy,  the  defendant  has  eight  days 
exclufive,  after  the  record  is  amended  and  delivered 
over,  to  anfwer  the  amendments,  and  plaintifF cannot 
reply  to  defendant's  anfwer,  till  the  eight  days  are 
elapfed. 

A  plaiotifF  by  a  falfe  fuggeRion  that  the  caufe  was  4/  IrreguUnty. 
ijfue  only^  when  it  was  in  the  Lord  Chancellor's  paper 
tor  hearing,  obtained  an  order  by  petition  at  the  Rolls 
for  liberty  to  amenii  his  bill,  by  inserting  the  prayer  of 
the  original  bill,  which  had  been  omitted  by  negligence 
in  the  amended  bill :  the  order  at  the  opening  of  the  3  Atk.  583, 
cafe  was  difcharged  as  irregularly  obtained,  with  201* 
cofts,  and^he  caufe  put  off  till  next  term,  that  upon 
paying  the  cofts  of  the  day,  the  plaintiff  might  have 
an  opportunity  of  amending  his  bill. 

No  precedent  in  this  court  of  an  amendment  to  a  bill  Nottobe  amend- 
in  part,  wherein  it  has  been  difmiffed  upon  its  iherits.     ed^fterdifin?ff»I* 

After  a  dumurrer  to  the  whole  bill  allowed,  the  bill  x^^^^^ 
is  regularly  out  of  court,    and  no  inftance.of  leave  to  ^p,  w,  \^^^ 
amend  it,    though  before  the  arguing  the  demurrer  the  ianotii. 
plaintifF  might  have  amended. 

The  plaintiff  amends  his  bill  feveral  times,    yet  he  Cofts. 
(hall  not  pay  taxed  cofts,  but  40 x.  only  ;  there  muft  be 
a  general  rule  upon  the  fubjedl,    and  that  general  rule  %  Sro.  29U 
allows  but  40i.  cofts,  and  muft  be  abided  by.     2  Atk. 
123.  contra. 

Bill   amended  after  anfwer,  for  which  the  plaintiff  Aoieodmeat 
muft  pay  cofts  ;  the  amended  bill  is  then  confidered  as  «ftcranfvrcr. 
the  original  bill  ;  and  the  defendant  gets  rid  of  the  fub-  »  Ve,.jun.aio, 
mifHons  in  the  anfwer,    which  do  not  bind   him  after 
the  amendment  of  the  bill.  Neither  party  can  bind  the 
other.     Plaintiff  is  not  bound  by  offers  in  the  original 
bill,  nor  defendant  by  fubmiffion  in  his  anfwer. 

On  amended  bill,    it  is  not  neceffary  to  fcrvc  new  Subp«na. 
iubpoenas  upon  the  original  defendants.  iVe«.jun.  25Q. 

Motion  of  courfc  to  amend  the  bill  upon  payment  of  Demurrer, 
20  J   cofts  after  plea  or  demurrer  put  in,  muft  ftatethat  1Ve2.jun.448, 
the  plea  or  demurrer  is  not  fet  down. 

F3  In  ,. 
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In  the  Exchequer,  on  motion  to  withdraw  the  re- 
plication and  amend  the  bill,  it  is  not  enough  to,  {hew 
the  materiality  of  the  amendments,  but  the  plaintiff 
ought  alfo  to  (hew  why  the  matter  to  be  introduced  by 
amendment,  was  not  ftated  before. 

Where  the  bill  was  amended  after  anfwer,  by 
adding  a  defendant,  the  original  defendant  canno^ 
anfwer  the  amended  bil]|  nor  have  an  order  for  time  to 
anfwer. 


BILL  TO  PERPETUATE  TESTIMONY 

OF  WITNESSES. 

yiPE 
Examination* 


Xnminttioa  df 
bene  efle. 


Title.  [T^HE  bill  muft  £hew  a  title  to  the  thing  whereto  the 

A  teftimony  relates ;  and  that  the  witrieffes  are  old, 
infirm,  or  Tick,  not  likely  to  live  long,  or  that  they  are 
going  to  (ea,  or  beyond  feas,  whereby  the  party  is  in 
danger  of  lofing  their  teftimony,  idiC.  and  then  pray  to 
examine  them,  (and  if  neceflary,  a  commiffion  to  that 

[C.  A.4)4.  Px.  purpofe,)  and  ^/ubpeena  to  the  parties  interefled,  to  (hew 

♦3'3  caufe  if  they  can,  to  the  contrary.] 

[After  the  bill  is  filed,  the  Court,  on  affidavit  that  the 
witnefles  are  going  beyond  fea,  will  order  them  to  be 
examined  deheneeffi  ] 

So  if  they  live  in  the  country,  and  the  party  is  in 
danger  of  lofing  their  teftimony,  the  Court  will  upon 
motion,  or  petition,  and  affidavit,  grant  a  commii'iion  : 
or  if  they  refide  within  20  miles  of  London^  will  order 
them  to  be  examined  by  the  examiner  de  bene  ejfe^  which 
will  make  their  depofitions  valid  in  that  cafe  only,  and 
agamft  thofe,  who  are  parties  to  the  bill  ^  but  if  it  ap*- 
pear  that  they  might  afterwards  have 'been  examined  in 
chief  regularly,  fuch  depofitions  (hall  not  be  made  ufe 
of,  and  if  the  witnefTes  live  till  they  can  be  examined  in 
chief,  they  muft  be  examined  in  chief;  but  if  they  die 
in  the  mean  time,  or  have  not  returned  from  beyond  fea 
before  the  hearing,  then  their  depofitions  may  be  pub- 
IMhed.  The  depofitions  thus  taken  will  bind  as  well  as 
the  parties,  as  all  claiming  by,  through,  or  under  them. 

[Touohing 
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{Touch  ing  tbe  cxjuniiiflitian  of  witaefles  m  pgrpnuam 
rei  nummam^  the  fbliowuig  orders  were  mode  bjr  my 
L4mj  &M$n^  in  die  2^of£li% :] 

[Firft,  the  commiffioners  (hall  examine  no  whnefles^  tord  Bacen*t 
bot  fucfa  as  are  aged  and  ioifxitenc. }  Orders. 

l^nii  that  tbe  coniplaiiUMnt  or  i>arty,  who  Aieth 
forth  the  conuDiffioa,  fliaU  gire  iMiniing  b]r  {)recept 
from  the  coamiffioners,  wito  the  party  that  fliould 
take  prgudicr  by  this  examjnatioiiy  by  the  f{iace  of 
14.  days  at  the  leaft,  of  the  time  and  ^ace  ^pfheti  and 
whene  the  faid  commiffioners  wUl  fit  upon  this  com* 
miffion.] 

[And  tbe  (ame  warning  being  fe' given,  the  com* 
miffioners  are  to  be  fatisfied  by  the  oath  of  the  party 
complainant,  or  (bme  other  credible  perfon,  .that 
warning  is  given  accordingly,  before  they  ihall  pro- 
ceed to  the  execution  of  the  commiffion.l 

[If  the  party  adverfant  or  defendant  can  (hew  before 
the  commiffioners  good  caufe  of  exception,  either  againft 
the  witncffes  produced  by  the  complainant,  or  any  of 
them,  or  againft  the  commiffioners  tbemfelves,  or 
other  wife,  then  they  fhall  ceafe  and  forbear  any  further 
execution  of  the  commiffion.] 

{[And  the  commiffioners  (hall  certify  and  return 
the  faid  caufes  and' exceptions  up  with  the  com* 
iniffion.] 

[If  the  party  adverfant  cannot  fliew  fufficient  caufe 
(as  aforefaid),  then  the  commiffioners  fliall  proceed 
to  the  examination  of  witnefles,  and  the  party,  adverfant 
or  defendant,  (halt  have  liberty  to  join  in  tbe  ex- 
amination of  the  fame  witncfies,  or  of  any  other 
likewife  upon  iiKerrogatories  on  his  behalf,  if  he  think 
good-]   . 

[Tbe  commiffioners  Aall  certify  in  their  return  of 
the  commiffion,  fiich  exceptions  as  the  defendant  flull 
take  againft  the  proceeding  in  the  famecommiffioii)  and 
whether  the  defendant  did  appear  or  not*  j 

[And  if  the  defendant  did  not  appear,  they  are  Itice* 
wiicto  certtfy  and  return,  i|irhether  affidavit  were  made 
^f  the  giving  of  warning  by  precept  (as  aforefaid)  or 
no,] 

[  This  order  is  to  be  obferved,  in  cafe  where  the  com- 
fuiffion  is,  ex  parte  q»er€ntis  only ;  and  it  if  to  be  en* 
groiied  in  parchment,    and  to  be  fubfcribed  with  the 

F  4  hand 
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banc!  of  tbli  regifter,' and  to  be  annexed  to  every  of  ithe 
faid  commiffons,  but  not  otherwife.] 

[For  if  the  defendant  join,  theit  tbefe  articles  fhail 
not  need*] 

[//#in»  that  the  commiffioners  names  be  fpecialljr 

affigned  by  the  Lord  JCeqser,  or  Lord  Chancellor,  ^ro 

iimpweJ^  The  fttb[}oena  inptrptiucm  ret  memoriam  being 

Hind.  368.        difufed,  tbe  aboVc  orders  of  Lord  Bacm  are  obftjlete- 

XordBacon*!         [And  tbefe  flit t  her  rules,  touching  publication,  were 

PttbUwtion.      alfo  ^^^  by  him  0 

[The  party  who  prayetb  publication,  (hall  firit,  by 

bimfelf  or  fome  other,  malce  oath,  that  the  depofitiona 
of  fhe  fame  witneiles  are  neceflary  to  be  given  in  evi- 
dence-on bis  behalf.] 

[Oath  alfo  muft  be  made,  that  thefaine  wttnefles  be 
ekber  dead,  or  fo  aged  or  importc nr,  as  they  cannot 
travel  or  teftify  (viim  v$ce)  without  danger  of  life.] 

[This  oatb  bdng  fo  taken,  a  Mailer  of  the  Chancery 
muft  firft  open  the  commiiHon,  and  confider  whether 
this  order  before  mentioned  hath  been  obferved  in  all 
points ;  wherein  he  being  fattsfied^  publication  is  there^ 
upbn  to  be  granted.] 

[Provided  always,  that  no  depofitions  (hall  be  given 
in  evidence,  but  againft  the  perfons  that  were  by  pre* 
cept  warned  (as  aforefaid),  or  againft  their  heirs  or 
affigns.] 

[Afid  provided  alfo,  that  after  examination  had  and 
taken  (as  aforefaid),  and  after  publication  had  an^ 
granted  of  the  fame  examination,  the  party,  adverfant 
or  defendant,  (hall  not  be  admitted  to  have  any  new 
.  examination  on  his  behalf  concerning  the  fame  matter;] 
[Toth.24.&c  ]  .[And  it  was  further  ordered,  that  a  joint  commiffion 
(hould  be  made,  as  atl  other  general  commiifions,  to 
examine  wttnefles,  fuptr  irtferrogatcribus  ttdminifirand. 
are,  adding  at  the  end  of  the  fame  thelb  words,  in  per^ 
pnuam  rei  memoriam  permanfm-.  ] 

'  [But  the  couffe  has  been  fince  faid  to  be,  that  if  the 
party  interefted,  within  14  days  after  fervice  oF  the 
fubpoena,  (bew  caufe  to  the  contrary,  allowed  by  the 
Court,  then  the  plaintiff  is  to  deftft ;  if  not,  he  may  go 
on  alone  and  examine  them  ex  parte:  or  the  defendant 
may  come  in  by  appearance  and'  join  the  commiffion, 
[Px.  Aim,  sa.]  (if  he  pleafes,)  and  then  14  days  notice  is  to  be  givca 
of  executing  tbe  commiffion.  J 

in 
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[If  the  defendant  wiJl  not  join  in  commiffiony  faid\  Join'n?  in 
the   plaintiff's  clerk  muft   prefer   fix  commiflioners  coaoniffioa, 
names  in  court,  to  the  Lord  Keeper  ;  whereof  three  or 
four  of  them,  or  others,  which  the  Court  fhall  appofnt, 
(hall  be  commiflioners  to  examine  according  to  the 
ancientrulesoftheCourt.  Bucthisi$notnowpra<^ifed.]  [jPjt.Alm.6oJ 

[Upon  a  fubpoena  in  perpetual  memory,  the  defendant 
appearing  alfented  to  join  in  commifiion,  fo  as  the  Lord 
Keieper  Bacon- s  orders  touching  the  examination  of 
witnefiek  in  perpetual  memory  might  be  obferved. 
But  upon  motion,  it  was  ordered,  thecommiffion  ihould 
be  made  general,  as  in  like  cafes  where  the  parties  join  $ 
for  that  it.ieemed  to  the  Court,  the  Lord  Bacon's  orders 
were  intended  to  b?  obferved  only  where  the  plaintiff  [Ca«  Rep.  i2t,] 
bath  a  commiiSon  alone.] 

[Said,  the  court  does  not  now  give  articles  to  ex*  Interrogatoriet, 
amine  upon,  but  the  parties  exhibit  what  interrogatories 
they  think  neceffary ;  and  the  proceedings  upon  this  bill 
are  moftly  the  fame  as  in  other  cafes,  j 

[Thefe  bills  to  examine  in  perpetuam  ret  memoriam^ 
vnere  utterly  difliked  by  the  Lord  Chancellpr  Eggertoni 
becaufe  the  depofuions  are  not  (ordinarily)  to  be  pub- 
liAied,  but  upon  oath,  that  th^  witnefies  are  dead  ;  and 
being  dead,  there  is  no  Vemedy  againft  them  if  they 
have  committed  perjury •>  And  he  ordered  the  party  to 
exhibit  his  bill  upon  the  title,  and  fo  to  proceed  to  an 
examination  and  publication  in  ordinary  courfe ;  faying, 
ihey  might  go  to  law  if  they  would,  and  take  the  [?"•"•  Chi. 
benefit  of  thofe  examinations.  J  ^*  »•  '^"'^^^  ^^-I 

[  Though  the  depofitions  are  not  ordinaHly  to  be  pub<-  Depofitiont. 
Irfted  whilfl  the  witneffes  live,  yet  in  fome  cafes,  as  by 
confent  of  parties,  or  upon  oath  that  the  plaintiff  has 
fome  trial  at  law,  wherein  he  (hall  need  them,  and 
that  the  witnefles  are  not  able  to  travel,  or  for  other 
good  reafon,  the  C-Jurt  will  fometrmes  order  publication 
in  the  life  of  the  witnefs,  and  then  the  commiffiun  is  to 
be  opened  by  the  Mafter,  to  be  confidered  of  according 
to  the  Lord  Keeper  Bacon's  order ;  and  afterwards  the 
party  may  exemplify  the  depofitions,  and  they  may  be 
given  ill  evidence  in  any  other  court,  by  order  of  this  [Ca«*  Att.43.]  . 
Court.] 

[If  a  matter  be  properly  triable  at  law,  as  a  title,  and  Maffer  to  be  fiift 
the  plaintiff  tan  have  an  opportunity  to  try  it  there,  ^"«^«***» 
this  bill  is  npt  to  be  brought  here  till  the  party  has  af- 
firmed 
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De|>ofitioni 
£videacc« 


firmed  his  title  at  law  ;  if  be  does,  it  will  be  difaufled 
upon  a  demurrer.] 

[A  bill  fet  forth,  tbat  one  of  the  defendant's  ancefiors 
fettled  the  eflate  inqueftion  on  theplaintifFin  tail^  that 
the  deed  mras  loft,  or  in  the  defendant's  bands,  and 
prayed  that  the  plaintiff  might  examine  witneiies  ia 
ferpetuam  ni  mem9riam.'\ 

f  l^he  defendant  anfwered  the  whole  bill,  and  (as  I 
fuppofe)  denied  his  having  the  deed  ;  but  as  to  the  ex- 
amining witnefles  in  perpeiuam^  &c.  or  proceeding  any 
further,  the  defendant  demurred  ;  for  that  the  plaintiff* 
inight  try  his  pretended  title  at  law  \  and  feeing  cfaere 
was  no  impediment  at  law,  but  that  the  plaintifF might 
,  fry  his  title  there,  and  affirm  it  and  this  deed,  by  which 

[Ch.lBt.26]    he  claimed ;  and  becaufe  he  bad  not  fo  done,   the  de- 

mtirrer  was  upon  great  debate  allowed*] 
Isaminatioo.  [The  examiner  may  proceed  to  examine  witnefles  in 

perpetual  memory,    if  the  plaintiff  hath  ferved  the  de« 
[Ca.  Rep  48.]  fendant  with  afubpoena,  togivebisn  notice  toexaoiine 
Kkewife«] 

( According  to  the  aforefaid  orders,  the  depofitioiis 
are  not  to  be  given  in  evidence,  or  made  u(eof  againft 
any  others  but  the  defendants,  who  were  Jubpoenmtd 
to  defend  the  matter,  or  fome  claiming  gndcr  tbem 
[Px.  Aim.  3.]  fome  intereft  accrued  fmce  the  bill  preferred,] 
To  prove  will  [Where  lands  are  devifed  by  will,  and  there  is  no 
occafion  or  opportunity  to  prove  and  eftabli(h  it  at  law» 
it  is  often  thought  necefTary  to  perpetuate  the  teftimo&y 
thereto  in  this  court.] 

[The  way  to  do  which,  is  to  exhibit  the  bill  againfl 
the  heir  at  law,  and  thereby  fet  forth  the  will  in  bac 
%erba,  ] 

[The  defendant  having  anfwered,  they  muft  proceed 
to  ilTue  as  m  other  cafes,  and  then  examine  the  witnefs 
{Px.  Aim  44.]   to*the  will.  Or  prove  their  hands  if  they  be  dead.] 

[The  will  muft  be  put  into  the  examiner's  office,  to 
be  examined  to  \  which  done  and  publication  paft,  the 
caufe  is  at  ^n  end.] 

[Said,  though  this  Court  fufters  examinations  toper« 
petuate  teftimony  of  a  will,  yet  it  will  not  barely  try 
the  Validity  of  a  will ;  but  if  the  fame  come  collaceraUy 
in  quef^ton  upon  a  bill  for  the  performance  of  a  truft,  or 
touching  a  devife  but  of  lands,  k^c*  the  Court  will 
fcmetimes  direft  an  iffiie  at  law,  to  try  the  validity 
thereof.]  / 

[Though 


sgainfc  heir. 
Sii'es'  P.  Re- 


[ibid.] 
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[Though  there  be  goods  or  cbuteU  djtvifed  by  the 
fame  will,  whereby  lands  are  devifed,  yet  the  proving 
thereof  in  the  fpiritual  court  is  of  no  avail  in  rerpe6l: 
of  the  lands.  And  this  court  (as  a  court  of  Uw)  will 
prohibit  tne  fpiritual  court  to  meddle  in  the  prool^  anjr 
further  than  concerns  the  goods,  ^^0 

[An  ifTue  having  been  by  this  Court  directed  to  tr^ 
whether  a  pretended  will  or  tedaoient  of  goods  oaily  was 
^  will  or  no  will,  and  it  being  thereupon  found  00  will, 
the  Court  granted  a.  perpetual  injunction  totheder 
jfendant  not  to  prove  fuch  pretended  will  in  the  ec«  [| CkCa. So ] 
^lefiaftical  court.] 

[The  Court  fpffered  a  widow  to  revive  a  bill  to  pc«-  R€Tiw.  . 
peiuate  the  teftimony  of  witnefies  to  a  will»  faving  the 
advantage  of  exq?ptioh  at  the  bearing.  Though  upon 
a  former  bill  by  her  hufband,  and  ifiu^s  at  law  thereon, 
the  teftator  was  found  non  compos  mentis^  and  the  finding 
ppon  the  faid  iflues,  l^c.  was  infifted  on  in  the  anfwer, 
\)y  way  of  bar  to  the  prefent  bill  of  revivor. ] 

A  bill  was  exhibited  to  examine  witnefies  inpirpetuam  To  preferve 
rei  nemoriam^  to  prove  a  modus  dicimandi*     Demurrer,  *'^*^"'  '^^ 
for  that  the  bill  Vfzs  to  eftabliih  a  cuftom  againft  the 
churchy  and  \n  prejudice  of  tithes,  which  are  due  com-  i  Vera.  185. 
fiunijure^  and  this  bill  being  only  to  preferve  teftimony, 
the  demurrer  was  over-ruled. 

Bill  by  defendant  at  law  to  examine  witnefies  toO^«"8*»'®f 
prove  a  right  of  common  in  perpetuam  ni  mimoriam.  f®"***** 
But  the  Court  was  of  opinion^  that  a  commoner  ought 
not  to  come  here  to  prove  his  right  of  common,  till  he  «  Vern.  30S. 
bad  recovered  at  law  in  affirmance  of  his  right. 

Bill  to«preferve  the  teftimony  of  witneffes,  touching  Of  liiU  to  hnd». 
the  title  of  certain  lands  in  the  bill  mentioned.      The 
defendant  demurred,  becaufe  there  was  no  impediment 
to  hinder  the  plaintjfFfrom  trying  his  right  at  law,  and  '  V'crn.441. 
that  he  had  not  obtained  any  verdi(^  in  affirmation  of 
his  pretended  title.     Demurrer  allowed. 

In  a  bill  to  perpetuate  the  teftimony  of  witnefTtes,  OfrigHtof  wtj. 
touching  a  right  of  way,  the  bill  muft  fet  out  the  way 
exadlly,  per  et  trans j  in  the  fame  manner  as  it  ought 
to  be  fet  out  in  a  declaration  at  law.  But  fuch  bill  ^  ^«"^*  3'*^ 
ought  not  to  be  brought  for  fuch  trivial  things  as  rights 
of  common,  or  for  ways  or  watercourfes,  till  after  a 
recovery  at  law.  However,  in  this  cafe  the  bill  charged 
that  the  plaintiff's  tenant  was  in  combination  with  the 

defendant. 
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defendant,  and  woul<]  not  fuiFer  the  plaintiff  to  bring  an 
aftion  in  his  name, 
liinaticVw'ii,        A  bill  Will  not  lie  to  perpetuate  the  teftiinony  of  .wit- 
iVern.  105.      ncffes  to  a  lunatic's  will  in  his  lifetime,    which   will 

was  made  before  his  lunacy. 
Piirchafer,  Bill'  to  prove  a  will  and  perpetuate  the  teftimony  of 

witnefles.     Defendant  pleaded  himfelf  to  be  a  purchafec 
for  a  valuable confideracion  without^ notice,  and  infiftecf, 
that  unlefs  the^e  had  been  a  verdi<Sl   in  affirmance  of 
.--  fuch  will,    the  plaintiff  ought  not  to  be  permitted  to 

examine  his  witnefles.     rJca  aliQwed/ 
Sole  right  of  Bill  to  perpetuate  the  teftimony  of  witneffes  t9  ejiahlijb 

fi/bery.  plaintiff* s  file  right  of  fifhery^  fuggcfting  that  the  ^- 

fendant  pretended  a  file  right  ^fifhery,   and  threatened 
fo  bring  a£lions  and  dijiurh  him  when  all  his  wiinejjes 
fyould  be  dead.      Demurrer  ;    for  that  the  plaintiff  had 
not  verified  his  title  at  law,  and  therefore  had  no  right 
FrccCha.  531.  to  bring  his  bill  in  the  firfl  inftance.     Demurrer  over- 
ruled.    And  this  difference  was  taken  by  the  Courtr^ 
that  if  one  9ut  ofpojfejjion  brings  fuch  a  bill,  a  demurrer 
wiH  be  good,  becauie  he  ought  firft  to  eflablifh  hts 
right  at  law. 
When  only  one      W-itncfs  ordered  to  be  examined  de  bene  ejje^  where 
v^irneis.   '        the  thing  examined  to  lay  only  in  his  knowledge,  and 
3  P.  WU.  77.     ^2s  of  confequence,  though  the  witnefs  was  not  proved 

to  be  old  or  infirm. 
^-  A  man  may  bring  a  bill' to  perpetuate  teftimony, 

I  Aik,45o.       where  he  cannot  bring  a  bill  for  relief  without  waiving 

^  the  penalty  as  in  wafte,  ^V. 
ufuriouicon.         Plaintiff  may  file  a  bill  to  perpetuate  teflimony  on 
tiaa.  an  ufurious  contrail:,  though  he  does  not  offer  to  pay 

^        ....        Tenant  in  tail  out  of  poffeffion  cannot  brine  a  bill 

Tenant  in  tail.  T,,  .      .  ^  y     ^cr  tr 

I  Atk.  571.       to  perpetuate  teftimony  till  he  has  recovered  polieifion 

by  ejectment. 
Coftf.  Where  plaintiff  on  a  bill  to  perpetuate  teflimony  of 

ft  A  k.  167.       witneffes  has  examined,    and  thefeby  had  th^  f/uit  of 

hie  bill,  neither  party  is  entitled  to  cofts. 
Praying  relief  Bill  for  difcoveryand  perpetuating  teflimony,  plaintiff 

ctfinified.  ftruck  out  the  difcovery  and  all  the  relief;    but,    in 

*  Vent.  366.      praying  procefs,    prays,  that  the  defendant  may  abide 
3  Anf.rtther,      fuch  order  and  decree  as  the  Court  fhall  think  proper, 
762$.  contra.        ic  makes  a  bill  for  relief,  and  ought  to  be  difmiffed. 
Cofts.  In  a  bill  to  perpetuate  teftimony  of  witneffcj,    cofls 

I  Aik.6io.       jj|.g  never  given  ag^ihft  the  defendant. 

6  On 
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On  a  bill  to  difcover  a  title  to  land,  and  to  perpetuate  Witneflet  in. 
teftimony>  ^c.     Defendant  anfwered  as  to  the  tide,  ^'^^  *«• 
aci<}  demurred  as  to  perpetuating  the  evidence,  in  regard 
the  defendant  might  bring  his  ejeflment  and,  examine 
his  witnefTes  at  the  trial,  and  upon  aiEdavit,    that  th^ 
ptaintiiF^s  witnefles  were  infirm  and  unable  to  travel,  i  P.  W.  117, 
the  demurrer  was  over- ruled  by  the  Maftcr  of  the 
Rolls,  and  afterwards  by  the  Chancellor,  I«ord  Cewper  y 
on  a  rehearing,  but  without  fuch  affidavit,  the  demurrer 
had  been  good. 

A  witnefs  ordered  to  be  examined  de  bene  effi^  no  SoieWitneff, 
other  perfon  being  privy*to  the  thing  examined   to,  3P.W.  7S. 
which  was  a  matter  of  great  importance,    though  the  »  Sf«  64«« 
witnefs  wai8  not  proved  to  be  old  or  infirm.  *  ^'®*  '^^* 

Motion  to  examine  a  furviving  witneft  to  a  will  di  Witneft  abroad. 
btne  effi^  upon  affidavit,  that  the  parties  concerned 
Hved  in  Firginia,  and  chat  the  furviving  witnefs  was 
upwards  oi  60  years  old,  and  greatly  affli£led  with 
the  gravel.  Lord  Hardwicie  faid,  that  the  affidavit  Amb.65« 
was  not  quite  full,  that  the  witnefs  (hould  be  70  years 
old,  but  as  the  parties  lived  in  Firginia^  he  granved  the 
motion. 

'    Bill  to  perpetuate  teftimony  refpeftiog  aright  ofTMecUaHf 
common  and  way,  the  plaintiff's  claimed  as  Jeffees  of  a  ^*'^^* 
manor  under  the  JBiihop  of  Winchtft^  \  .  and  the  bill 
charged,  that  the  tenants,   owners,   and  occupiers  pf 
the  faid  lands,  mefluages,  tenements,  and  hereditaments 
in  right  thereof  «r  otherwife^    have .  had  from  the  time, 
whereof  the  memory  of  man  is  not.  to  the  contrary, 
have,    and  of  right  ought  to  have  common  of  paflure 
for  their  horfes,    iheep,  and  other  cattle^  in  a  certain 
^afte  called,  i^c.    The  Lord  Chancellor  thought  that 
the  defendant  ought  to  know  to  what    the  plaintiiF 
mutant  to  point  his  cofnmiffion  ;  that  the  charges  in  the  1  Vet.juB.449. 
bill  were  too  general,    and  not  fufficiently.defciiptive 
of  any  particular  right,   and  therefore  allowed  the  de« 
murrer,  which  had  been  put  into  the  bill. 


[    ?8    ] 
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What. 


[INTERPLEADER  is, 
^  ine  the  hm^  tbine  1 


Hind.  3^* 


«  Vextjita.  107. 
What. 


where  two  or  more  claioi^i 
ng  tne  (anite  thing  by  different  or  fep^ate  in» 
4efefts»  pray  the  judgment  of  the  Court, to  which.. of 
tbem  it  belongs.] 

[JBut  that,  which  is  commonly  called  a  bill  of  inter** 
pleadier,  is  a  bill  exhibited  by  a  third  perfon,  who  not 
knowing  to  whom  he  ought  of  right  to  render  a  debt 
or  duty,  fears  he  may  be  hurt  by  fome  of  the  claim* 
ants  ;  and  therefore  prays  ehey  may  interplead,  fo  that 
the  Court  may  adjudge  to  whom  the  thing  belongs, 
and  he  be  made  fafe.} 

And  this  he  may  do  whether  any  fuits  be  adualljr 
commenced  againft  him  in  law  or  equity,  or  if  he  is 
only  in  danger  of  being  molefted  ;  as  where  different 
p&rfons  claim  the  fame  thing  in  different  and  feparatc 
rights. 

A  claim  is  a  ground  of  interpleader. 

[Sometimes  interpleader  happens  where  one,  who 
IS  not  party  in  the  firil  fuit,  fuppofes  he  has  a  feparate 
intercil  in  tbe  matter  in  queflion,  and  commences  hfs 
&it  againfl  the  firfl  defendant,  praying  to  be  relieved 
according  to  his  right ;  whereupon  the  firft  plaintiff 
makes  the  fecond  a  defendant,  in  order  to  interplead 
and  conteft  thr  right ;  or,  if  tbe  firfl  plaintiff  does  not 
make  him  a  defendant,  then  if  the  defendant  exhibit 
bis  bill,  as  he  may  do  againft  both  plaintiffs,  and 
pray  they  may  interplead  and  try  to  which  the  thing 
m  demand  belongs,  and  furt,her,  as  his  cafe  requires : 
or,  if  there  be  no  fuit  here  between  the  pretenders,  he 
who  has  fuits  at  law  brought  againfl  him,  or  is  in 
danger  of  trouble  from  both  the  claimants,  may  file 
his  bill  againft  them,  ancT  pray  that  they  may  inter* 
plead,  and  that  proceedings  at  law  againil  him  majr 
ftay  till  the  right  be  determined.] 

[The  plaintiff  in  a  bill  of  interpleader  mufl  annex 
Monvy  in  court*  to  his  bill,  or  upon  filing  thereof  make  an  affidavit} 

(the  forme''  of  which  is  now^the  pra£ike^)  that  there  is 
no  collufion  between  him  and  any  of  the  parties ;  and 
mufi  alfo  bring  the  money  into  court  j.till  which  done, 
the  Court  will  not  commonly  order  an  injunction,  or 

<hevr 


Affidavit. 


I  Brp^  36, 
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fliew  the  plaintiiF  any  countenance.]  Bed  vide 
3  Bro.  36.  wbere  an  offer  to  bring  the  money  iq  was 
enough. 

The  affidavit  to  a  bill  of  interpleader  need  not  Affidavit. 
fwear  it  is  at  plaintiff's  own  expence,  bat  only  that  *  ^"*  *^ 
there  is  no  coIiuAon  with  any  of  the  defendants. 

[A  mortgSigor  brings  his  bill  to  redeeiq :  after,  Mortsa^tfr. 
come  affignccs  of  the  mortgagee,  with  a  bill  of  inter- 
pleader;  the  mortgagor  then  makes  them  defendants 
to  his  bill:  ihey  fay,  they  are.  ready  to  receive  the 
money.  By  the  interpleader  and  delay  of  proceedings 
thereupon,  the  mortgagor  keeps  the  money  by  him 
twa  years :  be  prays  he  may  now  pay  it  into  court,^ 
to  fave  further  interefl ;  which  the  Court  would 
GM»t  order,  but  gave  leave  to  the  morrgagor  to  fet 
down  the  caufe  for  hearing  againfl:  all  on  bill  and 
aafwer.  ] 

If  a  caufe  has  been  heard  upon  a  bill  of  interpleader.  After  bearing 
and  a  trial  at  law  direfted  to  fettle  the  right  between  J^^^"*****"  ^'^ 
the  defendants,  there  is  an  end  of  the  fuit  as  to  the 
piaimiff*;  fo  that,  if  he  afterwards  die,  the  caufe  (hall 
proceed,  and  there  needs  no  revivor,  each  defcndailt  '  ^^"^^^  35*^ 
bei'ng  in  the  nature  of  a  plaintiff. 

Bill  founded  on  a  rumour,  that  there  was  ifTue  by  whomnyin- 
Lad^  HanmiKj  which  ifTue  was  fuggefted  to  be  en-  terpiead, 
titled  to  the  eff ate  in  queftion;  and  praying,   that  if 
there  were  any  iiich  perfon,  he  might  interplead  with 
(k&iidaot,  and  praying  an  injunif^ion  againfl  an  ejed:- 
ment  by  defendant,    and   to  any  adion   fjr  mefne 
profits.     Ptr  Cur, — The  bill  ought  to  ftate  feme  per-  i  Vu,  24?. 
foil  capable  of  interpleading  ;  it  mud  fhew  that  there 
is  foclih  a.  per fon  in  rtrum  naiura  as  can  interplead,  or 
it  is  bad. 

If  a  guardian  fets  up  a  title  to  himfelf,  and  con* 
ceals  an  infant,  who  is  fuggicfled  to  have*  a  tight  to  ' 
controvert  that  title,  a  bill  will  lie  to  compel  the  ibid, 
guardian  to  produce  him. 

A   bill  of  interpleader  cannot  pray  an  injunSion^ot  to  ftay 
to  reftrain  proceedings  in  ejedmeat,  becaufe  fuch  bill  «3^^*«"'* 
cannot  be  as  to  the  poflefSon,  but  muft  he  as  -to  the  i^»**'    . 
payment  of  fome  demand  in  money.    Fide  1  Jn/iruthett  \  Antt^si^f'* 

531.  note.  3  Anft.79S, 

An  executor  as  he  is  in  auter  droits  unlefs  he  has  Exccucor. 
proved  his  teftator's  will,  is  not  entitled  to  bring  a 
bill  of  interpleader,  till,  as  ffandirg  in  thepla^e  oi  the 

leftator 
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tcftator  by  virtue  of  the  probate,  ht  has  made  himfeff* 
a  debtor.  At  law  an  executor  may  bring  an  a£l?on 
before  probate,    but  he  cannot  declare  till    the  wilt 

3  Atk»6o6«  IS  proved  ;^and  a  bill  in  equity  being  in  the  nature  of 
a  declaration  at  law^  aiT  executor  cannot  bring  a  bill 
till  after  probate* 

AfMttnt.  To  a  bill  of  interpleader  againft  the   Attorney* 

Bttitb.  303.  General  and  others,  there  muft  be  an  affidavit  art- 
nexed. 

Coils*  .  Bill   of  interpleader  by  leilees  of  Lord  Inchiquifi 

againft  feveral  fets  of  annuitants,  who  had  diflrained 
for  rent  on  plaintiff's  farms ;  the  rents  accrued  were 

ftBro.  149.  P^>^  in^o  court;  the  plaintiff^s  cofts  were  paid  o\it  of 
the  rell^  in  court. 

Coi!'.  Upon  a  bill  of  interpleader,  no  cofls  between  the 

1  Ve«.  jun.  568.  defendants. 

Injonaionaffi.       In  fupport  of  a  motion  for  injunction  on  a  bill  of 
davit.  interpleader,  affidavits  of  the  fadis  may  be  read  i  for 

aVcz.  jun.  102.  .J  jg  ^^  j^^  f^^^  iooXATtg  as  wafte. 

Counter  affi*  Collufion  not  to  be  prefumed  againfl  the  affidavit  of 

4a«it.  the  plaintiff  in  a  bill   of   interpleader ;    nor  jcan  a 

»vef. jun.  ica.  counter- affidavit  be  read  againft  it. 
Tenant  and  Interpleader  will  not  lie  by  tenant  againft  his  land- 

Und'ofd.  lord,  on  notice  of  an  ejeSmentby  a  ftranger,  under  a 

2,  v«.  jun.  104.  ^j^j^  ^^y^^i^  JO  that  of  the  landlord. 

To  fupport  fuch  a  bill,  two  perfons  muft  claim  the 
fanr;e  rent  in  privity  of  tenure  and  contract ;  as  in  the 
aVw.jon.  31*.  cafe  of  mortgagor  and  mortgagee,  trufieeand  ujluiqut 
trufty  &c. 

in  the  above  cafe  upon  a  report  of  colluiion,  the 
plaintiff  and   his  folicicor  were'  ordered  to  pay  cofts, 
and  ^he  folicicor  to  ibew  caufe  why  he  ihould  not  be 
firuck  off  the  roll. 
.How  diawn.  A  bill  of  interpleader  (hould  not  ftate  a  cafe, 

a  Ves.  jun.  3XX« 

Forxoi.  Bill  of  interpleader  for  a  fum  under  lo/.  difmiiled^ 

AAoft.  530.      being  beneath   the   dignity  of  the  Court*     In  £x- 

chequer. 

Bill  praying,  that  a  modus  of  7/.  might  be  efta- 

blifhed,  and  that  the  redor  of  Market  Bofwortb^  and 
3  Anft.  %ou      ^he  reflor  of  Sib/on  might  interplead  as  to  the  tithes  to 

be  covered  by  the  modus,  difmiffed. 
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AN    INJUNCTION    BILL 

{Vide  Injun^ion) 

[tS  to  procure  an  injundion  to  ftay  proceedings  at  What. 

^  law,  and  to  be  relieved  here^  the  complainant 
fuggefting  a  rigorous  proceeding  at  law  begun  or 
threatened,  aiid  that  either  by  the  ftri£t  rules  w  com- 
mon law,  or  for  want  of  bis  witnefles,  or  other  caufe^ 
he  is  without  defence  or  redrefs  there.]  - 

[Or  it  is  to  ftay  wafte]  or  damage  to  freehold  by 
felling  timber,  pulling  down  buildings,  &c. 

To  yield   up,    quiet,    or  continue   poiTeffion   of  Hina.  584. 
lands; 

To  quiet  poileiBon  before  hearing. 

Againft  continuing  nuifances. 

To  prevent  multiplicity  of  fuits. 

In  ejedment  caufes. 

To  ftay  buildings. 

On  patents. 

To  reftrain  the  fale  of  a  phce. 

To  prevent  ufing  an  old  road. 

From  copying,  engraving,  Vc.  Btraard.  %iu 

From  felling  prints. 

To  injoin  the  printing  or  vending.  ;  •  Atk.  X4s« 

Printed  copies  of  books. 

To  reftrain  publication  of  private  letters.  Amb.  737. 

[Said,  if  a  fubpcena  returnable  immediately  ifiiie  in  BiU>  when  filed. 
an  injunSion  caufe,  the  bill  muft  be  filed  by  the  firft 
cofts-day,]  which  is  thi  mxt  day  after  the  return  of  the 
fubpcena  J  [in  the  fubfequent  term.] 

[The  lord  of  the  manor  brings  eje£iment  againft  Jlis  Contempt, 
cuftomary  tenants  upon  pretence  of  forfeiture.; 

They  exhibit  a  bill  here  to  caufe  him  to  fhew  what 
breaches  he  intends  to  infift  upon  at  the  trial ;  and 
upon  his  being  in  contempt  the  Court  granted  an  in- 
junAion.] 

Bill  to  be  relieved  againft  a  negotiable  promifibry  KcgotlaUt 
note  given  on  a  marriage-brokage  agreement ;   on  ^^^ 
motion,    the  defendant  was  reftrained  from  parting  Amb.  66. ' 
vith  or  affigning  the  note  till  anfwer  or  further 
order. 

G  Bill 
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General  relief. 


Amb.  70. 

Temor* 
Amb.  105* 


Hofpital. 
Amb*  15S. 

Landlord  and 
tenant. 
Amb.  619* 


I 


PriTite  letten. 
Amb*  737* 


Bill  for  an  account  and  general  relief ;  defendant 
anfwered  and  brought  an  adion  at  law;  the  prayer  for 
general  relief  not  fuffici^nt  ground  for  an  injundion  ; 
that  writ  cannot  be  granted,  but  upon  a  fpecial  prayer 
in  the  bill  for  it. 

Plaintiff  being  a  termor  at  ground  rent,  brought  a 
bill  againft  his  Teflee  to  fiay  wafte,  and  moved  at  the 
Rolls  for  an  injun6lion  ;  but  it  was  now  moved  again 
before  the  Chancellor  and  granted. 

Injundion  refufed  to  ftay  building  the  Inoculation 
Hofpital  in  Cold-bath  Fields. 

LefTee  of  a  houfe  and  wharf  covenants  to  repair, 
accidents  by  fire  excepted  ;  the  houfe  is  burnt  down 
)ind  the  lefTor  receives  the  infurance  money  and  does 
not  rebuild,  but  brings  an  a£lion  at  law  for  the  rent : 
bill  lies  foraolnjundion  till  the  houfe  is  rebuilt* 

Bill  lies  to  redrain  the  executor  of  the  perfon  to 
whom  private  letters  had  been  written  from  publifhing 
them,  without  leave  of  the  executors  of  the  perfon  who 
wrote  them.     Vide  title  InjunSiion. 


What. 


[Shep.  30.] 


How  drawn. 
Mitf*  Treat.  49. 


How  granted. 
[Prac.  H.  Cb.  7. 
3,Px*  30*] 

How  obtained* 


A   CERTIORARI   BILL 

{Vide  Certiorari) 

[  I S,  whereby  a  fpecial  certiorari  is  prayed,  to  remove 
'■'  a  caufe  out  of  an  inferior  court  of  equity,  court 
of  adfhir£ilty,  or  other  inferior  court,  upon  fuggeftion 
that  the  caufe  is  out  of  its  jurifdidiion,  or  that  the 
witntfleis  live  out  of  the  jurifdidion,  or  that  the  defend- 
ants do,  and  are  not  able  by  age  and  infirmity,  or  the 
diftance  of  place,  to  follow  the  fuit  there,  or  that  for 
fome  caufe  equal  juftice  is  not  like  to  be  done  there, 
tic  Terms  deley.J 

The  bill  (hould  Rzte  the  proceedings  in  the  court 
belo^,  the  incompetency  of  that  court  and  pray  a  writ 
of  certiorari ;  no  appearance  or  anfwer  is  required, 
and  confequently  the  writ  of  fubpcena  is  not  prayed. 

[Such  certiorari  is  granted  by  the  Lord  Keeper  upon 
a  certificate  of  the  fix  clerk,  that  the  bill  is  filed.] 

[But  upon  receipt  of  the  certiorari  faid,  a  bond,  to 
his  Honor  the  Mafter  oftbe  Rolls  is  to  be  entered  into 
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by  the  plaintiff  before  the  Regifter,  with  condition, 

that  the  bill  exhibited  contains  matter  fttfficient  to 

bear  a  certiorari ;  and  that  the  plaintiff  prove  the  fug* 

geftion  of  his  bill  within  fourteen  days  after  the  return 

of  the  writ  (which  is  returnable  infra  quatu9r'decim  dies 

foft  receptionem  ejufdem  by  the  defendant)  :  and  if  the 

plaintiff  fail  to  make. his  proofs  within  the  time,  a 

procedendo  may  be  awarded  to  the  inferior  court,  ex-  [Weft. Pre.  257. 

ccpt  the  plaintiff  fhall  get  an  order  in  the  meanwhile  *»-a5*Toth.5z« 

for  further  time  to  make  his  proofs,  upon  an  affidavit  g^jg  ?'  ^^* 

of  the  remotenefs  of  his  witnefles.]  Hind.  30. 

After  the  certiorari  bill  is  filed  and  the  bond  en-  ^p^  obtained. 
tered  into  as  aforefaid,  a  fubpcena  muft  be-  fued  out  "^"***  ^^* 
and  ferved  ;  and  the  Regiiler's  certificate  of  fecurity 
being  given,  and  a  certificate  from  the  fix  clerk'that 
the  bill  is  filed,  obtained,  the  writ  muft  be  moved  for 
in  court. 

The  writ  of  certiorari  is  dire£led  to  the  judge  of  the  To  whom  di* 
inferior  court,  and  requires  him  to  certify  or  fend  to  J!?^* 
this  court  the  tenor  of  the  bill  or  plaint,  with  the  pro-     ^    *^' 
ceft  and  proceedings  thereon.    The  writ,  being  ferved 
and  returned,  with  the  procefs  and  proceedings,  will 
upon  motion  be  ordered  to  be  filed. 

Interrogatories  to  prove  the  fuggeftions  muft  be  Intcrrogatoricf. 
prepared  and  filed  with  the  examiner,  and  the  witnefles 
having  been  examined,  an  order  muft  be  obtained  to 
refer  the  examination  to  a  Mafler,  and  that  the  exa«  Hind.  30. 
miner  attend  with  the  depofitions  ;  and  if  it  appear  by 
the  plaintiffs  own  fhewing  in  his  bill  below,  that  he 
lives  out   of  the  jurifdi£tion  of  the   inferior  court, 
without  proving*  any  allegation,  an  order  may  be  ob« 
tained  to  retain  the  bill ;  after  which  the  defendant 
fnuft  put  in  an  anfwer  as  if  the  caufe  had  been  origi- 
nally inftituted  in  the  Court  of  Chancery  3  but  if  it  be 
neceffary  to  proceed   upon   the   interrogatories,  the 
Matter's  report  muft  be  obtained,  and  if  he  certifies 
the  fuggeftions  of  the  bill  to  be  proved,  the  Court  on 
motion  will  retain  the  bill  on  fuch  report. 

The  certiorari  bond  is  to  be  entered  into  by  plaintiff  Certiorari  bond, 
and  one  fecurity,  in  the  penalty  of  100/.  to  the  Matter  '***^* 
of  the  Rolls  and  the  fenior  Mafter  in  Chancery* 

[Though  the  plaintiff  is  to  examine  and  have  pub->  Publication. 
lication  within  fourteen  days  after  the  return  of  the 
certiorari  to  prove  his  furmifes,  and  give  the  Court 
jurifdidion,  the  defendant  is  not  to  examine  to  or 

G  2  publifh 
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publifli  any  thing  to  difprove  it :  and  though  the  de- 
fendant fliould  examine  as  foon  as  anfwer,  yet  thedc- 
pofitions  ihall  not  be  publiflied  but  in  ordinary  courfe  ; 
for  after  the  plaintifPs  firft  examination  to  affirm  the 
jurifdi£lion,  if  the  Court  retain  the  caufe,  both  parties 
are  to  examine  orderly  to  the  merits  and  body  of  the 

[Toth.  145.]     caufe,  and  have  publication  according  to  the  ordinary 

rules.] 

In  whit  cafei*        [Plaintiffs  here  fue  for  lands  in  the  county  palatine 

of  Durham;  one  of  them  lives  in  the  county  of 
ATtddlefiX^  the  other  is,  an  old  infirm  man  and  not 
able  to  follow  the  fuit;  therefore  a  certiorari  was 
granted  to  the  Chancellor  of  Durham  to  certify  the 

[Ca.  Rep.  68.]   proceedings  depending  before  him  into  this  court.J  , 

1  Cha.  Ca.  31.  Plaintiff  brought  a  certiorari  bill  to  remove  a  caufe 
out  of  the  Mayor's  Court,  his  witnefTes  living  out  of 
that  jurifdi£lion,  and  inferted  other  matters  relating  to 
an  account  not  in  controverfy  in  the  Mayor's  Court. 
After  examination  of  witnefles  the  defendant  moved 
for  a  procedendo^  and  infifted,  that  if  the  cavfe  ihould 
be  heard  here,  he  could  not  be  relieved,  not  having 
any  bill  here :  but  a  procedendo  was  denied,  the  bill 
containing  other  matters  not  determinable  in  the 
Mayor's  Court ;  neither  can  the  bill  be  divided  ;  but 
the  caufe  after  hearing  was  difmifled  out  of  court. 
After  a  decree  to  account  in  the  Exchequer  of 

Rep.  temp;        Chefter^  the  defendant  (hall  not  have  a  certiorari  bill. 

Finch.  45%.  yp^g  pretence,  that  his  witnefTes  and  deeds  are  out  of 
thejurifdidion. 

2Cha.Rep.110.  The  writ  of  certiorari  does  not  lie  upon  EngUJb  bill 
to  remove  Latin  proceedings  into  this  court— f^f  vide 
4  Geo*  2.  c*  26* 

To  a  certiorari  bill,  the  defendant  pleaded  a  decree 
in  the  Mayor's  Court,  and  an  inrolment,  which  was 

3  Cha.  Rep.  67.  faid  to  be  only  pronuncial ;  and  it  was  referred  to  the 
^       Mafler  to  certify,   whether  it  was    before  the  bill 
filed. 

I  Vera.  178.  A  certiorari  bill  lies  to  remove  a  caufe  out  of  a  court 

of  equity  in  a  county  palatine  to  this  court. 

Deeree.  The  Court  may  make  a  decree  in  a  caufe  brought 

to  a  hearing  upon  a  certiorari  bill,  or  fend  it  back  to 
the  inferior  court  to  be  determined  there ;  the  Regifter 
faid,  it  had  been  often  done  both  ways,  fometimes 

s  Vera.  491.     after   publication)  and  fometimes  after  a  fubpcena 

fenred 
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fervcd  to  hear  judgment.    This  cafe  was  between,  an 
apprentice  and  his  mafter, 

•  Plaintiff  in  an  inferior  court  of  equity  cannot  re-  Plaintiff- 
move  proceedings  into  this  court  by  certiorari.  ^"'^*  ^■■"  *54» 
The  proofs  made  before  anfwer  in  a  certiorari  bill  C«rf.  Cm.  300. 
are  not  to  be  ufed  at  the  hearing ;  for  they  are  only 
to  give  the  Court  jurifdidtion,  and  the  defendant  could 
not  then  examine  any  thing  on  his  part. 


BILLS  OF  CONFORMITY. 

[TpHESE  bills,  by  creditors  agreeing  to  remit  part 
^    of  their  debts  to  do  the  like,   were  foroetime 
heretofore  ufed,  but  are  now  vaniihed,  having,  for 
the  inconvenience  they  occafioncd,  been  prohibited  by  [Pra.  H.  Ch. 
proclamation.  ^O 
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VIDE 

Anfwer. 

InjunSlion. 

Hearing. 

[[f  S  a  bill  brought  by  a  defendant  againft  the  plaintiff  ^at. 
-*•  in  a  former  bill  depending^  touching  the  matter  in  ^**'^™^»  75* 
queftion  in  fuch  former  bill.] 

[Yet  it  fhould  be  before  publication  is  paft  on  the  Poblicaiioa. 
firft  bill ;  but  not  after,  except  the  plaintiff  in  the 
crofs  bill  is  ready  to  go  to  a  hearing  in  this  fuit  upon 
tbofe  depofitions  already  publiflied,  becaufe  of  the 
danger  of  perjury,  if  the  parties  ihould,  after  publica- 
tion of  the  former  depofitions,  examine  witnefles  de 
ficvot  to  the  fame  matter  before  examined  to.]  [aPx.Alm.  14.] 

A  crofs  bill  is  not  bound  to  flate  any  ground  of  Equity. 
equity,  at  Icaft  againft  the  plaintiff,  to  fupport  the  "■'*'  ^^^* 
,  G  3  jurif- 
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How  dnwii* 


Anfwert 
Curf.Can.  117. 


Anfweff 

Corf.  Can.  117* 


Anfwcr. 
Contempt* 

Hind.  53. 


^nfwer* 
Time. 
Hind.  54. 

Anfwer* 

1  P.  Will.  166. 


Anfwer. 
Procefi. 

Bunb.  124. 


Amendtd  bill* 


•a  P.  Will.  455. 

2  Ark,  218. 

3  Atk.  724. 

profb  bill  in 
another  court* 
i  Vein.  221* 


jiirirdidion  of  the  Court,  bccaufe  it  is  founded  upon 
another  bill  already  in  court. 

A  crofs  bill  ihould  ftate  the  original  bill,  and  pro- 
ceedings  thereon,  and  the  rights  of  the  parties  ex- 
hibiting the  bill,  which  are  neceflary  to  be  made  the 
fubjed  of  crofs  litigation,  or  the  ground  6n  which  he 
refifts  the  claim  of  the  plaintifFin  the  original  bill. 

The  defendant  in  the  original  bill,  mufl  anfwer 
before  the  defendant  in  the  crofs  bill  (hall  be  compelled 
to  put  in  his  anfwer. 

Nor  by  the  courfe  of  the  Court,  can  the  plaintiff 
in  the  lafl:  bill,  have  procefs  of  contempt  againft  the 
defendant,  till  eight  days  after  his  anfwer  in  the 
original  caufe  is  filed. 

In  cafe  the  plaintiff  in  the  crofs  caufe  fhould  attempt 
to  fue  out  procefs  of  contempt,  the  defendant  may 
obtain  an  order  to  ftay  proceedings  upon  the  crofs  bill, 
until  the  defendant  in  the  original  caufe  has  fully 
aiifwered  the  fame. 

Defendant  to  the  crofs  bill  will  be  entitled  to  the 
ufual  orders,  for  time  to  anfwer  the  crofs  bill,  after 
the  anfwer  to  the  original  bill  is  filed. 

j/,  files  a  bill  againft  B,  and  C,  they  put  in  infuf- 
ficient  anfwers,  and  bring  in  a  crofs  bill  againft  >f.; 
B,  becomes  a  bankrupt,  his  afSgnees  bring  their  bill 
in  nature  of  a  bill  of  revivor  againft  jf,^  they  fhall  not 
proceed  till  C.  has  anfwered  yf.'s  bill. 

But  if  a  man  files  a  bill  and  takes  out  no  procefs 
upon  it,  if  a  crofs  bill  be  filed,  the  plaintiff  in  the 
original  caufe  cannot  compel  the  defendant  to  anfwer 
his  bill  firf)",  he  having  taken  out  no  procefs  on  his 
bill. 

If  plaintiff  in  an  original  bill  amend  his  bill  in  things 
material  after  the  crofs  jiill  filed,  this  amended  bill  as 
to  the  amendments  is  a  new  bill,  and  the  plaintiff  in 
the  original  bill  (hall  be  bound  to  anfwer  the  crofs 
bill,  which  was  filed  prior  to  the  amendments  made 
to  the  original  bill,  before  the  plaintiff  in  the  original 
bill  (hall  have  an  anfwer  to  his  amendments  ;  and  as 
the  amended  bill  muft  be  anfwered  altogether,  the 
priority  feems  in  fuch  cafe  to  be  loft  as  to  the  whole. 

If  there  be  a  bill  exhibited  in  one  court  of  equity, 
there  may  be  a  crofs  bill  in  another,  as  if  the  mort- 
gagor e;^hibits  a  bill  to  r^dpeai  ia  the  Exchequer, 

the 
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tbe    defendant  may  bring    a  bill   in   Chancery    (o 
fQreclofe. 

The  rule  is  not  to  ftay  proceedings  in  an  original  Pubj'citteii. 
c$ufe  till  the  anfwer  comes  in  to  the  crofc  biJL  but  to  '^''^*«''' 
ftay  publication  only;  but  if  the  pUintift'  in  the  crofs  *     ' 

caufe  brings  his  bill  before  he  has  put  in  bis  anfwer 
to  the  original  bill,  then  it  is  of  courfe  to  ftay  pro-  . 
ceedings  in  the  original  caufe. 

Where  the  defendant  in  a  crofs  bill,  who  is  plaintiff  Pubiicatioo. 
in  tbe  original,  is  in  contempt  for  not  putting  in  an  Anfwer. 
anfwer  to  the  crofs  biU,  it  is  irregular  to  move  to  ftay 
proceedings  in  the  original  caufe  till  fuch  anfwer  comes  i  Atk.  291* 
in  ;  but  the  plaintiff*  in  the  crofs  caufe  ftiould  move  to 
have  publication  in  the  original  caufe  enlarged   to  a 
fortnight  after  the  anfwer  to  his  bill  be  come  in. 

If  the  cro(s  bill  comes  in  before  iftue  joined,  and 
the  plaintiff^  ufes  his  utmoft  to  get  In  the  anfwers,  the 
Court  will  ftay  publication  in  the  original  caufe,  fo  as 
to  give  plaintiffs  in  the  crofs  caufe  an  opportunity  to 
examine,  either  in  the  original  or  crofs  caufe,  to  the 
points,  which  may  be  made  by  his  crofs  bill. t— But  if 
the  crofs  bill  comes  in  after  publication,  or  the  plain- 
tiff in  the  crofs  bill  does  not  ftop  publication  in  the 
original  caufe,  he  muft  proceed  to  hearing  on  the 
depofitions  already  publifhcd,  for  he  cannot  examine 
any  witnefTes  after  publication  in  the  original  caufe  to 
the  points  already  examined  to»  Hind.  54* 

After  publication  in  the  original  caufe,  plaintiffs  in  Publication* 
tbe  crofs  caufe  moved  for  a  commiflion  to  examine  CommiiBon. 
wjtnefles,  which  was  granted,  though  it  was  urged  gjod  and  Ithlnl 
that  it  would  tend  to  cure  the  defeiSis  of  that  evidence,  Eafter  1787. 
which  had  been  adduced  in  the  original  fmt.^Intie 
Exchequer* 

A  crofs  bill  may  be  filed   at  any  time  before  pub*  PuMicationt 
lication  pafles  in  the  original  caufe. — Exchequer.  ^*"*** 

In  all  cafes  of  a  crofs  bill  filed  a'ter  the- original  Publication. 
caufe  proceeded  in,  a  motion   to  enlarge  publication  ^^^^^' 
muft  be  fpecial,  on  notice,  that  the  Court  niay  judge  *    '* 
of  it  on  the  circumftances,  and  not  of  courfe  as  it  is 
where  the  original  caufe  is  not  proceeded  in. 

Original  and   crofs  caufes  are   ufually  brought  on  Hearing. 
together  j  but  if  one  of  the  plaintiffs  omits  to  (erve  a  u"*^^^^"'  ^^^* 
fubpcena   to  hear  judgment,    his    caufe  cannot    be    *°  *  ^^* 
brought  on  without  ^nfent. 

G  4  Original  ' 
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Coftf.  Oiiginal  bill  dirmiiled  without  cofts,  and  the  crofs 

I  Ve».jun.ix3.  bill  being  merely  for  a  legal  title  was  difmiffed  with 

cofts. 
Revivor.  Crofs  caufes  not  revived  without  a  bill  of  revivor 

Hind.  51.  jj,  each,  except  as  to  account  decreed,  and  there  a 

^  bill  praying  the  whole  may  be  revived,  revives  the 

whole. 
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In  whit  cafes, 
Mitf.  60. 
Hind.  43* 


Whtu  [  A  NY  alteration  of  the  bill  before  the  caufc  is  at 

XI.  ig\xc^  is  done  by  way  of  amendment  (for  which 
vidiBUl).] 

[But  where  new  matter  happens  pendrng  the  fuit, 
and  after  replication,  or  thatthecaufeis  at  ifTue,  which 
matter  is  necefiary  for  the  plaintifF  to  fet  forth  to  the 
Court,  he  may  have  leave  to  file  a  fupplemental  bill;]} 

Amended  bill.  [So  that  a  bill  altered  before  the  caufe  is  at  ifTue,  is 
called  an  amended  bill ;  if  any  addition  or  alteration 
be  made  after,  it  is  by  another  bill,  which  mufl  ihortly 
recite  or  mention  the  former  bill,  and  add,  alter,  and 
fupply  what  is  necefiary.] 

Itfeems,  however,  that,  according  to  the  prefent 
praSice,  any  matter  which  happens  fubfequent  to 
the  original  bill,  and  gives  a  newinterefl  to  the  matter 
in  difpute  to  a  perfon  not  a  party  to  the  bill ;  as  the 
birth  of  a  tenant  in  tail,  or  a  new  intereft  to  a  party 
upon  fome  other  contingency ;  or  occaiions  a  change 
of  interefl,  as  an  afiignment  of  a  mortgage,  may  be 
introduced  into  the  caufe  by  a  fupplemental  bill. 

Sometimes  after  a  decree  in  aid  of  it  to  carry  it  into 
execution,  where  any  matter  in  the  original  bill  hath 
efcaped  the  attention  of  the  Court,  or  has  not  been 
put  in  ifTue  by  the  bill,  or  by  the  defence  made  to  it ; 
and  no  dire£kions  have  been  given  refpeding  fuch 
points ;  or,  in  fine,  any  event  which  makes  an  al- 
teration with  refpe£t  to  the  claims  of  any  party  to  the 
fuit,  and  does  not  occafion  an  abatement,  the  defe£fc 
in  the  proceedings  may  be  fupplied  by  fupplemental 
biU. 

Where 


}  Atk.  133 
}A\f*  6o. 
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Where  a  fupplemental  bill  is  merely  to  bring  formal  PartiCT. 
parties  before  the  Court,  the  parties  to  the  original  "*"^*  ^* 
need  not  be  parties  to  the  fupplemental  bill. 

Plaintiff  brought  a  fupplemental  bill  for  difcovery  P'ea, 
of  more  evidence  touching  an  account,  to  which  de-  ^chj^R'*' 
fendant  pleaded  the  former  bill,  and  that  the  caufe  \^^^  '     '* 
was  heard  and  an  account  diredled  ;  but  he  was  or* 
dered  to  anfwer  to  all  matters  in  this  bill  not  anfwered 
unto  in  the  former  caufe,  and  the  plaintiiF  not  to 
reply  or  proceed  any  further  without  order. 

In  a  bill  of  review  you  may  add  a  new  fupplemental  Review, 
bin.  iVern.,35; 

Where  a  fupplemental  bill  is  filed  after  publication.  Publication. 
It  is  irregular  to  examine  witnefles  to  a  matter  which  cKan,^io  c't« 
was  in  iiTue  and  not  proved  in  the  original  caufe,  and 
fuch  proofs  cannot  be  read.     If  there  be  no  proof  to 
the  new  matter  in  the  fupplemental  bill,  it  will  be 
difmifTed.     Bagnalv,  Bagnal. 

The  taking  out  letters  of  adminiftration  may  be  Amendment, 
charged   either   by   way  of  fupplement  or    amend*  3  P-  Win.  i%it 
ment. 

Where  new  matter  is  difcovered  fince  the  decree,  Rehsarinf. 
plaintiff  may  file  a  fupplemental  bill  containing  the  new  ^*f"*  4^*^ 
matter,  and  a  petition  ofrehearing  praying  that  the  for-  \q^  '  '^  * 
mer  decree  may  be  re£iified  in  the  particulars  complained  Or.  ch.  oa« 
of  by  the  bill ;    but  this  is  permitted  only  upon  the  fame  »74i- 
depofit  being  made,  as  in  the  cafe  of  a  bill  of  review. 

Where  aflignees  of  a  bankrupt  die  or  are  difcharged,  Afligaea. 
and  others,  by  order  of  Court,  are  put  in  their  room, 
they  cannot  revive,    but  mud  bring  a  fupplemental  x  Atk.  8f. 
bill  to  entitle  themfelves  to  the  benefit  of  a  former 
fuit. 

A  purchafer />^W^fl/^  lite,  on  filing  a  fupplemental  Purchafer. 
bill,  is  liable  to  all  the  cods  from  the  beginning  to  *  ^^!^'  ^^* 
the  end  of  the  fuit.  . 

An  original  bill  was  brought  by  a  creditor  againft  AmendeaBilL 
Mrs.  Higden  as  adminiftratrix  x)f  Ay  who  being  a 
married  woman,  her  hufband  was  alfo  made  a  party. 
Before  the  hearing  the  wife  dies  ;  the  hufband  took 
out  adminiftration  di  bonis  non^  &c.  of  >f.,  upon 
which  the  plaintiff  amended  his  bill  againft  the  i  Atlc.  291, 
hufband.  The  Chancellor  faid,  it  was  the  conftant 
rule,  that  matter  fubfequent  to  the  original  bill  muft 
come  by  way  of*  fupplemental  bill  and  bill  of  revivor, 
j^pd  allowed  a  demurrer  to  the  amended  bill* 

15  After 
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Pobiicatiom  After  publication  pad,  and  the  caufe  fet  down,  you 

Amended  bill,     can  Only  amend  by  addingparties  and  cannot  introduce 
3  Atk.  371.       new  charges,  or  put  a  material  h&  in  ifiue,  which  was 

notfo  in  the  caufe  before,  but  a  fupplemenul  billihould 

be  preferred. 
Decree.  Where  a  fupplemental  bill  brings  a  new  perfon,  or 

3  Brb.  39i«^     ^a  new  intereft  before  the  Court,    i|  is  open   to   the 

parties  to  make  any  objedion  to  the  decree,  which 
lYei.juji.  404.  might  have  been  made  at  the  firft  hearing. 
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(Vide  Suh^osnd  fcire  facias^   to  revive) 


What. 


[  J  S  to  revive  a  fuit,  and  all  proceedings  tbereupony 
-■•  abated  pendente  liu.] 
Scire  facial.  [After  the  decree  inrolled,  the  ufual  way  of  reviving 

is  \>y  fuhpcena  fcin  facias y  though  it  is  held,  it  may  be 
Mitf.  65.  by  bill,  and  it  is  now  the  ufual  pradice.] 

Wbomayretitc.      [^^^  ^^^^J  pla»ntifF,  Or  his  heirs,  executors,  or  ad* 

miniflrators,  who  have  the  right  of  fuit  by  privity  of 
fp  HCh  blood,  or  rcprefentation,  may  exhibit  this  biil  againft 
6,]*'        '  ^'    the  other  party,  his  heirs,  executors,  or  adminiftrators.] 

[This  bill  lies  not  for  an  aifigneej 
[i  ch.  Ca.  174.      [Nor  can  a  devifee  bring  a  bill  of  revivor,  he  having 
12a  ]  no  privity  of  reprefentation,    but  being  in  nature  of  a 

purchafer  only.] 
a  Ch.  Ca.  80.  [Where  divers  are  plaintifFs,  and  the  bill  after  hearing 

abates,  fome  of  them,  without  the  reft,  may  revive.] 
I  Vern.  427.  ^^  aiHgnee,  or  a  purchafer,  fhall  not  have  a  bill  of 

Iq.  Ca.  Ab.  3.    rcvivor,  for  want  of  privity. 

aFreem.  132,         A  Creditor  allowed  to  come  in  and  prove  his  debt, 
Eq.  Ca.  Ad.  3.    ^nd  pay  his  contribution,  may  revive,  though  he  was 

n6t  plaintifForiginally. 
I  Atk.  88.  Where  affigneesof  a  bai^krupt  die,  or  are  difcharged, 

and  others  are  by  order  of  Court  put  in  their  room, 

there  is  no  privity  between  the  bankrupt  and  aiHgneeSf 

and  therefore  they  cannot  revive. 
3  Cha.  Rep.  66.      ^^  ^^°  joint~tenants,  or  tenants  in  common,  exhibit 

their  bills,  and  one  releafes  or  dies^  {he  fuit  as  to  the 

other  does  not  abate. 

If 
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If  the  fuit  abates  by  defendant's  deaths    the  plaintiiF  i  yerii«463. 
may  bring  an  original  bill,  praying  a  parallel  decree,  or 
a  bill  of  revivor  at  his  election,    for  he  may  make  a 
better  cafe  than  by  the  firft  bill. 

On  a  bill  of  revivor,    plaintifF  cannot  difpute  the  aVcs.231. 
decree,  though  defendant  may. 

[No  anfwer  is  commonly  neceflary  to  this  bill,  but  Anfwer* 
the  defendant  for  his  own  benefit  may,    by  way  of 
anfwer  or  plea,    fet  forth  and  (hew  caufe  againfb  the 
revivor,  as  that  the  now  plaintiff  is  not  hpir,  i^c*  That 
he  ftandeth  not  in  the  like  cafe,    hath  not  the  like 
intereft,  or  the  like  caufe  of  complaint,  as  in  the  former  fTorb.  14.] 
fuit ;  or  that  the  defendant  is  not  the  perfon  fubje(9:  to  t^'-  ^*  ^h.  7-] 
the  demand.] 

[Said,    where  proceedings  may  be  revived  hy  fcire  [lOh.  Ca.67.] 
faeias^  it  is  at  the  party's  election  to  do  it  by  bill.J 

[Said,  a  bill  of  revivor  muft  purfue  the  firft  bill ;  and  How  drawn, 
if  there  is  any  (material)  variance  between  them,   the 
defendant  may  demur,   and  the  bill  of  revivor  will  be 
difmifled.    Only  if  there  be  any  new  matter  arifing  by 
the  abatement,    as  afTets  in  an  heir's  or  executor's  bh^'*^ '"'''^*' 
hands,  the  bill  of  revivor  may  pray  a  difcovery  j  in  Cary,  7S. 
which  cafe  the  defendant  muft  anfwer  thereto.]  *  P'-  ^im.  78.] 

In  a  bill  of  revivor,  it  may  be  neceffary  to  infert  fo  Com.  Rep.  590. 
much  new  matter  as  is  needful,  to  (hew  how  the  party 
becomes  entitled  to  revive. 

[A  bill  cannot  be  revived  in  part,  but  the  whole [1  Ch.  Ca.  S,] 
proceedings,  vi%*  bill,  anfwer,  l^c,  and  all  orders  muft  ' 
ftand  revived.] 

[Revivor  upon  revivor  lies  until  the  intereft  of  the  [Prac. H. Ch.  5, 
thing  in  queftion  be  determined.]  '  ***•  '7*1 

[Said,  a  bill  of  revivor  lies  not  upon  -a  decree  of  long 
{landing  ;  but  the  party  may  exhibit  an  original  bill, 
and  fet  forth  the  decree  as  evidence.]  fi  Ch.Ca.ii5.] 

[Held,  proceedings  in  crofs  caufes  are  not  revived  Croficaufes, 
without^ bill  of  revivor   in  each,  except  as  to  any 
matter  of  account  decreed  ;    and  there  a  bill  in  one 
caufe,    praying  the  whole  may  be  revived,  revives  the 
whole.] 

[A  bill  is  exhibited  againft  hufband  and  wife,  touching  Baron  and  hmtx 
a  matter  which  concerns  her  only,  they  anfwer  either 
together  or  apart,  and  the  hufband  dies.  Here  a  bill  of 
revivor  muft  be  brought  againft  the  woman,  for  (he 
(hall  not  be  conftrained  to  abide  by  that  anfwer  which 
(he,  together  with  her  huiband,  or  folely  as  bis  wife, 

had 
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had  formerly  made,  becaufe  (he  was  then  under  cover- 
ture, and  her  will  and  adions  fuppofed  to  be  under  the 

[Px.  Aim.  a9.]  guidance  or  influence  of  her  huftand.] 

[But  if  the  matter  in  queftion  continue  tnftaiu  quo^ 
as  if  the  wife  be  feifed  or  poflefied  of  the  lands,  l^c.  in 
queftion,  as  in  herformer  eftate,  &c.  it  is  in  her  eledion 

[Toth.'ix.}       whether  (he  v/tll  abide  by  that  anfwer  (he  made  or  not.] 

[A  feme  fole  anfwers,  and  afterwards  {pendente  lite) 
marries,  the  plaintiff  may  proceed  againft  her  without 
reviving,  and  the  hufband  (ball  be  bound  by  the  anfwers 
(be  made  whilft  fole  i  for  (he  (ball  not  be  admitted  to 
take  advantage  of  her  own  ad.  But  faid,  that  by  leave 

rpz.  Aim.  M.J  ^^  ^^^  Court,  upon  the  plaintiff^s  motion,   he  is  com- 
monly made  a  party.] 

[Ca.Rcp^So,         [Said,  if  in  fuch  cafe  the  plaintiff  brings  a  bill  of 

''*]  revivor,  it  may  be  difmifTed  with  co(t$»] 

[Conlra-y  if  a  feme  plaintiff  marries,  by  her  own  z& 
(he  abates  the  fuit,   of  which  the  defendant  may  take 

[Px.  Aim.  29.1  advantage,  and  (he  and  her  bu(band  muft  exhibit  a  bill 

of  revivor.3 

[A  bill  brought  by  a  man  and  his  wife  ;  the  defendant 
anfwers  ;  the  hufband  dies.     Whether  (he  will  exhibit 

rca  Re    leo.l  *  ^^^  '^'"^  ^^  proceed  on  the  old  one  by  revivpr,  is  at 
^    *      '  her  choice.] 

[Baron  and  feme ;   plaintiffs,  touching  a  promife 

made  to  a  man  and  his  wife  to  make  them  a  leafe  for 

their  lives.     Pendente  lite  the  wife  dies.     Held,  there 
Ibid.  S8.  needs  no  bill  of  revivor ;  for  the  hufband  claims  nothing 

now  in  the  right  of  his  wife.] 
Jmot-teflaats.         [Anfwer  is  put  into  a  bill  brought  by  joint-tenants, 

co-executors,  joint-obligors,    or  obligees,  and  one  of 
fToth.  14.1       them  dies,  the  furvivor  needs  not  revive,  i^c,  becaufe 

*     *        the  right,  fcfc.  furvives  to  the  other.] 
raibcr**aftcr"T-        [Said,  no  defendant,  or  any  who  reprefent  him,  can 
cree,  &c.  pro.     or  ought  to  rcvive  in  cafe  of  an  abatement  hs^pentng 
r°*Ch' R^  before  the  decree,  or  final  order  be  figned  and  inrolled.] 

jgt;.]     '^'  After  a  decree  to  account^  a  defendant  may  file  a  bill 

a  Vern.  396.      of  rcvivor.  If  the  plaintiffs,  or  thofe  (landing  in  their 
^'aO^V^i?^'  right,  neglea  to  do  it. 

^       "   ^''  [Adminifirator  ^/»r£»/^m/W/^//7/^  ofan  infant  ex- 

[Px.  Aim.  29  ]  hibits  a  bill,  then  the  infant  comes  of  age,  there  needs 
infan'.  ^q  bill  of  revivor.] 

[Com.  Sol.  35]       [The  fame  of  executor  in  the  nature  of  a  guardian.] 

[A  feme  fole  exhibited  her  bill,    and  marries ;    the 
Femeffrfe.         defendant  anfwers;   and  after  would  have  taken  ad. 

vantage 
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vantage  of  the  platnttfF's  proceeding  without  revivor; 

It  was  ordered,  that  the  defendant  fliould  be  examined 

upon  interrogatories,  whether  before  his  anfwer  he  knew 

of  the  plaintiiPs  marriage ;  and  if  fo,  then  the  plaintiff  [Ca.Rep,7]t 

to  proceed  without  revivor.]  ^^ 

[Said,  if  upon  a  plea  of  outlawry,  and  the  fuit  be  put  OutUwry.    • 
^ne  dky  after  the  reverfal,  tfr.  the  fuit  muft  be  revived.] 

[If  a  plaintiiF  dies  after  publication,  his  executors  or  Death  of  pUia- 
adminiftrators  may  not  exhibit  a  new  bill  upon  the  fame  tiff; 
matter,  whereby  to  make  further  proofs ;    but  are  to 
keep  to  si  bill  of  revivor,  and  to  proceed  upon  the  ex-  [Totk.  174.] 
aminations  already  publifhed,  if  they  will  go  on.] 

[A  decree  was  figned  and  inrolled,  omitting  part  of  Scire  facial, 
the  matter  decreed  by  the  decretal  order ;  the  defendant 
being  dead,  ((5  that  there  was  no  helping  it  by  motion,) 
the  bill  of  revivor  was  brought  to  revive  (as  was  aU 
ledged)  that  part  of  the  decree  omitted,  though  in  truth 
it  went  to  the  whole  decree.  The  defendant  pleads, 
&f.  that  the  decree  being  inrolled,  a  bill  lay  not,  but 
z  fcire  facias.  The  plea  and  demurrer  were  over-ruled. 
And  it  was  faid,  zfubpaend  fiire facias  y90vM  only  have 
revived  the  decree,  and  the  proceedings  before  it,  not  r^  qj^^  q^^  | 
thofe  fincc.] 

[A  bill  was  brought  to  revive  a  decree,  where  there  Coftt. 
had  been  fome  proce^ings.  touching  cofts  after  the  [1Ch.Rep.67.] 
decree,  and  adjudged  good.]  ch  Ca  7 1 

[This  bill  lies  not  to  revive  a  decree  made  for  cofts  [aChRep  105, 
only.]  i4«.J* 

A  bill  of  revivor  may  be  brought  for  duty  and  cofts  Buob.  i6o« 
not  taxed  in  defendant's  lifetime,  but  not  forcofts  alone.  3  ^^*  77s«   ^ 

If  a  bill  of  revivor  revive  more  than  it  ought,  it  will  ^vm.  462. 46c. 
be  bad ;    as  where  the  bill  fought  to  revive  all  the  5S0 
proceedings,    and  particularly  an  order  by  confent,  '  ^'£;  43^- 
which  confent  was  determined  by  the  marriage  of  the      *    **  ^^* 
femi  executrix,  who  was  a  party  to  it*     The  demurrer 
was  allowed. 

[If  upon  this  bill  a  defendant  appears,  but  does  not 
{hew  good  caufe  againft  the  revival,  the  fuit  is  put  in 
the  fame  plight  thereupon,  as  before  the  abatement.] 

[So  it  is  after  the  time  for  anfwering  is  out,  but  it  is  Appearance. 
now  held  the  defendant  muft  appear.] 

In  a  bill  of  revivor,  merely  the  defendant  muft  appear  Appearance. 
in  a  town  caufe,/  in  four  days  exclufive,  of  the  fervice 
oi  fubpcmd ;  or  in  default,  procefs  of  contempt  may  be 
ifiiied,  and  in  eight  days  after  appearance,  either  fliew 

caufe 
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nind.4S.  caufe  againft  the  bill  or  fubmit  to  anfwer ;   and  itt  de- 

fault, the  fuit  may  be  revived  without  anfwer,  if  none 

Afifwer,  be  required  upon  motion  as  a  matter  of  courfe.    This 

motion  is  made  upon  an  allegation  that  the  time  allowed 
for  anfwering  by  the  courfe  of  the  court  is  expired. 

If  defendant  by  anfwer  only  (not  by  plea  or  de- 
murrer) infifts  plaintiiF  is  not  entitled  to  revive,  yet  the 
Court  on  motion  will  order  proceedings  to  be  revived. 

3  P.  Will.  4^.  But  if  plaintiff  does  not  (hew  a  good  title  to  revive,  he 
will  fail  at  the  hearing. 

1  Ch,  Ca,  37.  If  part  of  the  decretal  order  be  omitted  in  the  decree 
figned  and*  inrolled,  plaintiff  may  revive  by  bill  of 
revivor. 

If  a  bill  of  revivor  revive  the^whole  decree,  which 
was  to  pay  money  and  to  convey  lands,  it  may  ftand  as 

Eq«  Ca,  Ab.  4.  to  the  perfonalty,  if  the  executor  only  revives,  and  not  as 
to  the  realty,  though  the  -demurrer  to  the  bill  be 
general. 

1  Vera.  308.         A  defendant  who  has  not  anfwered,  may  be  omitted 

in  the  bill  of  revivor. 
I^.  Ca.  Ab.  a.        If  one  plaintiff  refufe  to  join  in  revivor,  another  may 
bring  fuch  bill  and  make  him,  who  refufes  defendant. 
Anfwer  to  a  bill  of  revivor  to  revive  p?rt  of  an  order 
*   omitted^  in  the  inrolmentof  the  decree  tended  to  draw 
Ch.Ca.i;6.        *"*^  queftion   and  re^examination   matters  formerly 
'    fettled/b     An  order  was  made  that  fiich  matters  as  were 
examined  to  before,  be  not  re-examined.     Sed  quarg. 

2  Vex.  399.  By  confent  of  all  parties  intereiled,   the  Court  may 
iloney  in  court.  Order  money  to  be  paid  out  of  court  without  reviving 

the  fuit. 
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VIDE 

Error. 

Decree. 

Infant. 

Wliac*  [  I S  ^o  examine  and  reverfe  a  former  decree  upon  erro^ 

^  of  law  appearing  in  the  body  of  the  decree  itfeify 
without  averment  or  further  examination  of  any  matter 

of 
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of  fa£t  before  the  decree,  or  oFany  matter  rafting  upon  fPrac  H.ch.f. 
record,  which  might  have  been  had  at  the  time  of  the  ^'*  Aim.4S»] 
decree.] 

[As  in  cafe  of  revivor,  fo  here,  only  parties  or  privies  P*rtie«  or 
can  ordinarily  bring  this  bill.]  P">ics. 

[Yet  in  fome  cafes,    where  a  man  is  zffeSttd  and 
grieved  by  a  decree,  he  may  have  this  bill ;  as  where  a 
parifli  was  fued,   and  four  of  the  parifliioners  named  cir«  d.  27s. 
only  to  defend,  another  parifhioner  may  bring  this  bilK] 

A  devifee  is  not  entitled  to  a  bill  of  review  of  a  decree  ^^ 
againft  the  teftator,  not  being  in  privity  to  him.  cwee. 

Affignee  cannot  in  any  cafe  have  a  bill  of  review*      Affignee. 
[Leave  to  bring  this  bill  may  be  had  on  petition  or  '^«'"«4i7- 
motion]  fupported  by  an  affidavit^  ftating  that«the  new  " .*lVto  bi i ag' 
matter  difcovcred  could  not  be  had  or  ufe^l  at^e.  time  retlew. 
when  the  decree  was  made;  and  that  li)e p^^  or  hin 
agents  were  not  then  apprized  thereof  f  but tba tit  came  i  Ves,434, 
to  their  knowledge  fince  the  decree,  or  .finite  the  time  *  ^^**  57^« 
when  it  could  have  been  ufed  for  his  advantage  in  the  \  a^j^'  '^^* 
fame  caufe.  .^  Hind.  56*  * 

[In  cafe  of  any  difmiffion,  not  on  hearing,  if  a  new  Difaiflioiito  be 
bill  be  irregularly  brought,  thedifmiffionisto  be  pleaded.]  pleaded. 

[Though  this  bill  cannot  be  brought  on  matters  in 
fafi,  or  upon  other  record  than  the  decree,  yet  if  there  *^^^*  »7t- 
be  oath  made  of  the  difcovery  of  fuch  new  matter,  which  \  p^w.^ag^. 
could  not  poffibly  be  had  or  ufed  at  the  time  when  the  [Totii.4S.]* 
decree  pafled,  a  bill  of  review  may  be  exhibited  by  leave 
of  the  Court,  mn  aliter*] 

But  the  new  matter  difcovered  fince  muft  be  fbewn  Newmatterre- 
to  be  relevant,  or  the  Court  will  not,  merely  becaufe  it  levant. 
is  new  matter,  dired  a  new  bill  to  be  brought,  where  *  ^^^*  S'9* 
ft  is  entirely  vain  and  fruitlefs. 

[fiut  where  a  caufe  is  difmiiTed  upon  full  hearing,  and  Difniffioii  upon 
the  difmiffion  is  figned  and  inrolled,  it  cannot  be  retained  Clearing, 
again  but  by  bill  of  review,   and  that  in  fome  fpecial  ^'**'  Aim.  45.J 
cafes.] 

.    [This  bill  was  brought  upon  a  fuggeftion  that  the 
plaintiff  would  now  prove  a  tender  and  refufal,  which 
he  could  not  prove  before,  but  upon  fcarch  of  precedents  r^  q^  ^     ^^  , 
none  wayanting  it,   it  was  difmifled.] 

[But  in  cafe  of  mifrating  or  mifoumbering  only,  that  Mifrating  rec- 
being  a  matter  demonftrative,  it  may  be  explained  and  tified. 
reconciled  by  order  without  bill  of  review.]  '  *-<*•  ^**'  ^'^«  »• 

[  Heretofore  this  bill  fliould  not  be  brought,  except  the  [^''^^'  "^^"^ 

1  r        ji  '^       ^       J  •    ^  '    ^  '^L  Sureties  for- 

party  who  preferred  it  entered  into  a  recognizance  with  „g,|y  f^y^j^ 

fureties. 
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[Pz.  Arm*  45.  fureties,  to  fatisfy  cods  and  damages  for  delay,  if  the 
Toih.47.]        matter  fhould  be  found  againft  him.] 
Depofiu  [But  by  a  late  order,    10  /.  were  to  be  deported  in 

court  for  fecurity ;  and  by  a  later  order,  20  /.  are  to  be 
depofited.] 

But  now  by  order,  reciting,  that  no  bill  of  reviewy 

grounded  upon  new  matter  difcovered  fince  the  decree, 

ihould  be  exhibited  without  fpecial  leave,  and  a  depoiit 

of  50/.      And  that  in  certain  cafes  where  the  former 

decree  was  not  figned  and  inrolled,  a  petition  had  been 

prefented  to  rehear  the  original  caufe,  and  a  fupple- 

mental  or  new  bill,    in  nature  of  a  bill  of  review 

grounded  upon  new  matter,  had  beeh  brought  to  revive 

or  vary  the  former  decree  without  leave  or  depofit.    // 

Depofit.  ^^^  ordered,  that  no  fupplemental  or  new  bill  in  nature 

of  a  bill   of  review,  grounded  upon  new  matter  dif- 

Supelcmental     covered  fince  the  making  of  the  decree,  ihall  be  exhibited 

^^^  without  the  fpecial  leave  of  the  Court  |  and  unlefs  the 

Ora  Ld.Hard*s.  party  exhibiting  the    fame  do  fir  ft  depofit  with  the 

170a.  1741.     Regifter,  fo  much  money  as  together  with  the  depofit 

»Atk.  X39.       ^y  ^^^  rules  of  the  Court  to  be  made,  on  obtaining  a 

rehearing  of  the  caufe,  wherein  fuch  decree  was  pro* 

nounced,  will  make  up  the  fum  of  50/. 

A  decree  having  been  made  at  the  Rolls  in  1 743,  but 
Tiotjigned  and  inmlledy  a  bill  in  the  nature  of  a  bill  of 
review  was  broiight  for  matters  exifting  before,  but 
not  then  difcovered,  but  no  petition  to  rehear  or  appeal, 
»Vct.  596^  which  Lord  HardwUke  thought  neceflary,  and  the 
caufe  ftood  over  that  one  might  be  prefented. 

The  office  of  the  bill  in  nature  of  a  bill  of  review, 

when  the  deck-ee  is  not  figned  and  inrolled,  is  to  fupply 

the  defe£):s   which  occafioned   the  decree  upon  the 

former  bill,  which  could  not  be  done  by  bill  of  review, , 

%  Atk.  17S.      unlefs  the  decree  were  figned  and  inrolled,  and  a  man 

ought  not  to  be  put  to  fign  and  inrol  a  decree  merely 

to  ehtitle  him  to  bring  a  bill  of  review  to  reverfe  it. 

Reketrlng.  [Said,  tis  ufual  to  fet  down  a  caufe  for  rehearing, 

^pofit,  before  the  20  L  be  depofited  ;  and  it  is  perhaps  well 

hea  ma  e.      cnough  if  the  depofit  be  made  fome  convenient  time 

before  the  day  of  hearing.] 

Decree  muft  be       [A  bill  of  review  (hall  not  bc  admitted,  nor  any  other 

•t»ejed.  new  bill  to  change  matter  decreed,  till  the  party  hath 

obeyed  the  decree  in  all  things,    which  ftand  upon  the 

U.Bac.Oid.3.  ftrength  of  decree  only,  and  wherein  the  Court  can  fet 

hint 
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iiim'  in  as  good  a  Azie  again^    as  he  was  in  cafe  the  [Toth.  42, 
former  decree  happen  to  be  rcverfed.  ]  ^'***  "•  ^^'  *•! 

(] As  where  the  decree  is  to  yield  pofTeffion  of  land,  Except  in  fome 
deliver  writings,  or  pay  money,  he  muft  firft  perform  iaftancei. 
thefe,    except  the  coiirt  fee  caufe  to  difpenfe  with  the 
non- performance  of  any  thing  of  this  kind  ;  as  in  cafe  td  Bac.  OH.  41 
money  be  decreed,  the  Court  will  perhaps  difpenfe  with  l^*-  Aim.  4a. 
it,  upon  giving  good  fecurity ;  hut  fuch  fparingor  dif-  j^ch.Ca' 4».] 
penfing  i^  to  b^  warranted  by  public  order  made  in 
courtO 

.  [But  if  the  decree  requires  any  adl  to  be  done*which  Except  in  fome 
would  extinguilh  tl^e  party^s.  right  at  common  law,  as*"^*""** 
conveying  lands,  releadng  a  debt,  or  acknowledging 
iatisfddioh,  cancelling  records,  or  evidences,  and  the 
like  ;  thofe  parts  of  the  decree  are  to  be  fpared,  and 
will  of  courfe  be  ftayed  by  order  of  court,  till  the  bill 
ofreview  be  determined.] 

Plaintiff  allovifed  to  bring  a  bill  of  review  without  Except  in  fomc 
paying  the  cofts  decreed  in  the  original  caufe,  upoii  *«ft^°«««» 
making  oath*  that  be  was  not  worth  40/.  befides  the    ., 
matter  m  qucitioni  ^ 

This  order  for  difpenfing  with  the  cofts  ought  to  b^  i  Vern.  29s. 
fet  forth  in  the  bill  of  review. 

[But  the  plaintiff  in  review  muft  move  for  an  order 
to  ftay  what  is  proper  to  be  ftayed,  if  he  experts  to 
have  it  fo.j 

[Said,  no  witnefles  which  were  or  might  have  been  Witneflct. 
Examined  on  the  former  bill,  fhall  be  examined  to  any 
matter  on  the  bill  of  review.]  f^^*^'  '73-1 

Papers  coming  to  the  hands  of  a*  party  to  a  former  Evideoce. 
taufe  aftei"  publication  pafled,  though  not  produced  then^ 
may  be  read  upon  a  bill  of  review.  *  ^^'  *79» 

[After  a  bill  ofreview  had  been  difmifled,  the  party  No  new  bjiufier 
brought  another,    fuggefting  further  error,  but  was  ^^^^j^]^*^*^^^^^^ 
6'i(miScd;  for  intere/i  reipuilica  ui  fit  finis  litium.] 

A  bill  having  been  taken  proconfefio,  a  billof  review 
was  brought,  and  a  demurrer  allowed.     A  new  bill  of  '  ^*'"'  *35« 
review  was  brought  j    demurrer,   that  a  bill  of  review       ' 
lies  not  after  a  bill  of  review. 

[Thougji  there  has  been  error  in  a  decree,  yet  if  it  After  what  time. 
has  been  refted  under  j  6  or  2O  years,  the  court  in  fome 
cafes  will  not  reverfe  it  upon  a  bill  of  review.]  [xCo.Rep,i4o.] 

Bill  ofreview  will  not  lie  after  an  account  had  been  a  Adc.  534.    , 
dired'ed  and  taken  on  1i  forecloiure  bill,  and  the  report 
confirmed  iflx  years. 

H  Where 
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^ vVro '^ag*'***  Where  20  years  have  elapred  from  the  fime  of  pro- 
1  Atk!  gs/'  nouncing  the  decree,  and  the  decree  has  been  figned 
I  6ro«  p.  c.  95.  and  inrolled,  a  bill  of  r  view  will  not  lie.     The  time 
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runs  from  the  pronouncing  the  decree,    not  from  the 
inrolmenc. 

Though  a1>ill  of  review  cannot  in  general  be  brought 
to  reverfe  a  decree  after  20  years,  yet  that  bar  does  not 
apply  to  perfons  having  contingent  interefts,  and  then 
not  exiting  or  under  difabilities. 

Upon  a  bill  of  review,  the  party  cannot  affign  for 
error,  that  any  of  the  matters  decreed  are  contrary  to 
the  proofs  in  the  caufe  |  but  mufl  (hew  fome  error  ap- 
pearing in  the  body  of  the  decree,  or  new  matter  di(^ 
covered  fince  the  decree  made. 
*  Upon  a  bill  of  review,  no  proofs  are  to  be  admitted 
but  fuch  as  were  in  the  original  caufe. 

Said,  that  a  fine  and  non-claim  is  a  good  bar  to  % 
bill  of  review,  if  the  party  be  not  in  prifon. 

When  a  decree  comes  to  be  reverfed  on  a  bill  of 
review,  it  ought  to  be  either  becaufe  it  was  unjufl  in 
matter  of  law^  arifing  within^he  body  of  the  decree,  or 
for  that  the  Court  wanted  or  exceeded  its  jurifdidion. 

The  fa£ts  upon  which  the  decree  is  founded,  muft 
be  particularly  mentioned  in  the  decree  itfelf;  otherwife, 
if  a  bill  of  review  were  brought,  thofe  faAs  fhall  be 
taicen  as  not  proved,  for  elfe  a  decree  could  never  be 
reverfed  by  a  bill  of  review :  but  all  erroneous  decrees 
muft  be  reverfed  upon  appeals. 

If  a  decree  be  obtained  and  inrolled,  fo  that  the  caufe 
cannot  be  reheard  upon  a  petition,  there  is  no  remedy 
but  by  bill  of  review,  which  muft  be  upon  error  ap- 
pearing upon  the  face  of  the  decree,  or  upon  fome  new 
matter,  as  a  releafe,  or  a  receipt  difcovered  fince. 

On  arguing  a  demurrer  to  a  bill  of  review,  nothing 
can  be  read  but  what  appears  on  the  face  of  the  decree. 
But  after  the  demurrer  is  over-ruled,  the  plaintiiPs  are 
at  liberty  to  read  bill  and  anfwer,  or  any  other  evidence 
as  at  the  hearing.'  "* 

Where  a  demurrer  to  a  bill  of  review  is  allowed, 
itmay'be  inrolled;  but  if  over-ruled,  that  cannqt 
be  inrolled,  fo  as  to  prevent  the  demurrer  being  re- 
argued. 

Where  a  decree  is  neither  figned  nor  inrolled,^  you 
cannot  bring  a  bill  of  review  for  new  matter  difcovered 
fioPf  the  hearing,  but  a  fupplemeAtal  bid,  in  the  nature 

of 
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isf  a  biU^of  reiriew ;  biit it  is  necdEiry  to h^Lvelhe  Ieair# 
pf  the  Court  to  briag  this  bilL 

A  Aippl«nieiital  bill  may  be  added  to  a  bill  of  review^ 
or  irnecefiary^  it  maybe  a  btU  of  revivor.  i  Vera.  t\$. 

If  a  man  have  lefs  detreed  him  than  he  would  have^ 
be  (hall  not  bring  a  bill  of  review,  for  this  bill  lies  only  Cha.  Ca.  5s. 
for  him  again  (I  whom  the  decree  or  difmiffion  is. 

Bill  to  eftabIKh  right  of  common  and  to  fet  afide  Demttirrer. 
feverarl  decrees.    Demurrer  to  the  whole  bill ;    for  if 
there  were  any  error  in  the  former  decrees,  there  (hould  Bonb.  56. 
have  been  a  bill  of  review.    Demurrer  allowed. 

The  defendant  generally  puts  in  the  ufual  demurrer,  Dereocc 
.  that  there  is  no  error  in  the  decree,  he  rarely  or  ever  Dc^jghu 
^nfwers^  unlefs  ordered  thereto  by  the  Court,  and  the 
demurrer  being  fet  down  to  be  argued,  the. Court  pro- 
ceeds to  affirm  or  reverfe  the  decree,  and  the  prevailing  cUb.Chan  187* 
party  takes  the  depodt. 

When  a  bill  of  review  is  brought  for  error  apparent, 
the  ufual  method  is  for  the  defendant  to  put  in  a  plea 
and  demurrer  ;  a  plea  of  the  decree,  and  a  demurrer 
againft  opening  the  inrolment^  fo  that  in  effe£l  a  bill  of 
review  cannot  be  brought  without  having  the  leave  of 
the  Court  in  fome  (hape^  for  if  it  be  for  matter  ap- 
parent in  the  body  of  the  decree,  then,  upon  the  plea 
and  demurrer  of  the  defendant  to  the  bill,  the  Court 
judges  whether  there  are  any  grounds  for  opening  the 
inr6lment ;  if  it  be  for  matter  come  to  the  plaintifPs 
knowledge  after  pronouncing  the  decree,  then,  upon  a 
petition  for  leave  to  bring  a  bill  of  review,  the  Court  2  Atk.  534. 
will  judge- if  there  be  any  foundation  for  fuch  leave. 

A  bill  of  review  (hould  ftate  the  former- bill  and  How  drawn, 
the  proceedings  thereon,  the  decree  and  gravamen  of 
which  the  party  exhibiting  the  bill  complains,  the 
ground  of  Jaw  or  new  matter  difcovered  upon  which  he  Hind.  17. 
feeks  to  itnpeach  the  decree,  praying  that  the  decree 
may  be  reviewed  and  rever fed  in  the  point  complained 
of^  if  it  has  not  been  carried  into  execution.  If  it  has 
been  carried  into  execution,  the  bill  may  pray  the  decree 
of  the  Court  to  put  the  party  complaining  of  the  former 
decree  into  the  Situation  in  which  be  would  have  beetii 
if  that  decree  had  not  been  carried  into  execution,  ani 
a  writ  of  fubpcena  to  appe JV  and  anfwer. 

If  a  decrbe  be  made  againftafierfon  who  had  not  fuch  ^^<^(>  ^^•. 
an  intereft  as  to  render  the  decree  againft  him  binding  WiihMtiwfe. 
upon  perfons  claiming  after  him,  relief  may  be  obtained 

H  2  againft 
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iigainft  error  iii  tht  decree,  by  a  bill  in  the  nature  6(  a 
bill  of  review.  If  a  decree  be  made  againft  a  tenant 
for  life  only,  a  remainder-man  in  tail.  Or  in  fee,  cannot 
defeat  the  proceedings  againft  (he  tenant  for  life,  but 
by  a  bill  fhewing  the  error  in  the  decree,  the  incom- 
petency in  the  tenant  for  life  to  fuftain  the  fait  and  the 
accruer  of  his  own  intereft.  / 

A  bill  of  this  nature,  as  it  does  not  feek  to  alter  the 
decree  againft  plaintiff  himfelf,  or  againft  any  perfon 
under  whom  he  claims,  may  be  filed  without  leave  of 
the  Court. 


Whit. 


Anfwer. 


C  E  R  T  I  F  I  C  ATE. 

VIDE    , 

Report. 

Contempt. 

CommiJJion. 

Cofts. 

IJfue  at  Law^ 

f  pERTIFlCATt  (as  it  immediately  concerns  the 
^^  adminiftration  of  equity  in  this  court)  is  a  matter 
in  writing  under  the  hand  or  hands  of  adiftants,  officers, 
minifters^  or  delegates,  of  the  Court,  informing  the 
Court  of  fomethingunder  theirrefpedive  adminiftration 
Or  cognizance  that  is  done,  not  done,  or  mifdone ; 
which  a  fianding  or  other  order,  or  the  mandate  of  the 
Court,  or  their  duty,  or  the  reafon  of  the  thing  re- 
quires them  to  acquaint  the  Court  with.  And  thefe 
the  Court  gives  much  credit  to,  efpecially  from  the  af- 
fiftants  and  ftanding  officers  of  the  Court.  J 

[In  the  caption  of  an' anfwer  taken  in  the  country^ 
the  town  and  county  where,  and  the  day  and  year 
when  the  anfwer  is  fworn,  ought  to  be  inferted ; 
otherwife  the  anlWer  may  be  quaOied.^ 

[So  it  is  in  the  caption  oi  affidavits,  depofitions,  &r. 
'i7/i:?*  Affidavit.] 

[The  Court  may  be  fhewed  fuch  omiffion  by  an 
office- copy^  or  it  may  be  referred  to  a  Mafter  to 
examine.] 

.        '  [The 
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[The- certificate;  of  comaiiffionerSy    of  any  thing  Wbtalilcd, 
touching   the  execution  of  their  cdmmii&ony  ought 
to  be  filed  before  it  be  read.] 


CERTIORARL 

VIDB. 

Bill. 


•       ^ 


(npHIS  writ  (as  it  concerns  proceedings  here  in  a  Howdiitaed. 
^  ^  way  of  equity)  is  commonly  direded  to  a  Judge 
of  Tome  court  of  equity,  admiralty,  or  other  inferior 
court,  requirmg  him  to  certify  or  fend  to  this  court 
the  tenor  of  a  bill  or  plaint,  with  the  proceft  and 
proceedings  thereon.] 

[But  it  is  fometimes  direded  to  others  to  certify  fome 
record  neceflary  in  a  caufe  depending  here  ;  as,  to  the 
Clerk  of  Parliament,  to  certify  the  tenor  of  an  a£); 
of  parliament ;  to,  the  Treafurer  and  Chancellor  of 
the  Exchequer,  to  certify  whether  a  manor  be  held 
of  the  crown  in  ancient  demefne,  (sT^.J 

[This  writ  is  not  granted  to  remove  proceedings  in  a  When  grtatcd. 
caufe,  till  the  plaintiff  produces  a  certificate  from  the 
fix  clerk  that  the  bill  is  filed,  and  before  the  tlegifter 
enter  into  bond  to  the  Mafter  of  the  Rolls,  to  prove  the  Boh.  453. 
fuggeftion  of  his  bill  within  14  days  of  the  retorn  of 
the  writ,   which  is  ufually  made  retornable  within  14         «rii.    1 
days  after  receipt  thereof.]  [P«cH.Cb.7.] 

[Becaufe  a  certiorari  was  made  with  a  long  retorn, 
^(kipping  a  term]  ^ proadinJo  wSls  ^wzTded.  Tot.  i6i.]  Proce^eodo, 

[This  writ  lies  not  upon  EfigliJhh'iW  to  remove  Latin  Whenitii^, 
proceedings  out  of   a  court  of  law  into  this  court^ 
which. cannot  in  that  way  hold  plea  thereupon.]  [1Ch.Rep.109.] 

[A  plaintiff  in  an  inferior  court  of  equity  fliall  not 
remove  the  proceedings  hither  by  certiorari]  [Ibid,] 
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r^ITE  Lord  Chancellor  hath  no  patent  for  his  oificet 
^  ^    feeing  he  is  intruded  with  the  feal  itfelf,  where- 
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yitxih  all  (^(Stents  are  fealed  $  btit  he  receives  his  authority 
[Cbamb.  i8o  ]  by  the  Queeti's  deKvering  him  the  great  feal] 

fChancellor  and  Keeper  of  the  great  feal  feem  but 
different  words  or  titles  to  exprcfs  the  fame  ofEce  ;  for 
by  5  Eiiz.  c>  i8.  their  office  and  power -are  dedared^to 
be  in  all  re(pe6^s  the  fanrie.]  . 

[1  he  Char>cellor  hath  by  virtue  of  his  office  two 
ipore  remarkable  powers :  the  one  ordinary,  of  iffuing 
out  original  and  other  common  law  writs,  putting  the 
great  feal  to  the  QiieenN  patents,  ^r.  and  in  fome 
cafes,  of  holding  plea  and  judging  according  to  the 
courfe  and  rules  of  the  common  law:  in  all  which 
refpeds  this  Court  afts  as,  and  is,  a  Court  of  Record". 
.  and  feems  to  have  this  power  devolved  to.  it  as  a  part  of 
that  which  is  faid  to  have  been  ffor  (bene  time  after  the 
Conqueft'f  exercifed  in  the jfu/d Regis y  before  the  divifion 
of  the  itmltiform  jurifdiifiion  of  that  Court,  J 

f  The  other  (and  which  is  more  to  our  purpofe)  is  ^ 
power  of  relieving  according  to  equity  in  particular 
cafes^  where,  the  law  gives  no  remedy,  or  not  a  fuf- 
iBcient  one,  or  where  the  general  rules  oFlaw  prefs  toq 
hard,  in  fome  inftances ;  touching  whic^h  the  jjro- 
[Rol.Ab.374«]  ceedingsare  in  Bnglifiy  by  bill  or  petition,  (though  the 
procefe  he  in  Latin^}  and  are  not  firi<^ly  records.  Nor 
is  the  Court,'  as  to  this  purpofe,  a  Court  of  Record. 

(Though  thefe  fevcral  kinds  of  jurifdidion  are  ejp- 
ercifed  by  the  Chancellor,  yet  are  they  pcrfefilydiflinft. 
So  that  if  in  a  caufe  depending  in  chancery,  after  the 
X  tnahner  of  the  common  law,  a  matter  of  confciencedo 
arife  upori  it,  the  Chanceilor  cannot  upon  the  pca- 
ieedings  in  Latin  adjudge  accoiding  to  equity,  Lut  ac- 
cording to  common  law  only.] 
[a*^* ^^'"•47«]       [Soon  the  other  hand,  if  it  be  neceffary  pr  moft 

proper  that  a  title  or  faS  be  tried  in  a  courfe  of  law,  tx\ 
'      *  brdfr  to  a  decree  in  equity,   the  Chancellor  does  not 

try  It  J  but  either  difml/Tctb  it  to  law,  where  theplaintiff 
muft  in  a  mere  adverfary  way  afHrm  his  title,  before  he 
be  allowed  to  proceed  here;  or  the  ChancefR)r  orde^ 
^  i^ue  to  be  tried  thereupon  in  the  Common  Pleas,  or 
other  court  at  law ;  and  after,  to  refort  to  him  iii  equity.] 

[Decrees  in  a  way  of  emiity  bind  the  confcience  of 
the  party,  ^r.  And  the  Court  will  compel  a  per- 
formance by  commitment  or  ftqueftration ;  or  by 
putting  the  party  into  poiTeffion,  and  fecurin^  liim  in 
it»  But  a  decree  gives  no  legal  eflate  or  property .  J 
^       ''     '■'*.'  ;.        "*        :       [Befide| 
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£Befide$  thefe  two  greater  powers,  the  Chancellor 
bach  feveral  otiiers  ;  fome  by  virtue  of  his  office,  Tome 
by  ftatute,  but  there  is  no  need  to  mention  them  here.] 

[Fraud,  accident^  and  truft,  arc  the  general  fubjefls  f'  ^f^*  A*>f- 
ofequity.]  ^^♦•■' 

[The  King  may  fue  in  chancery  for  equity.]  f  1  Roll  Ab. 

[The  Cbaoceilor  himfelf  may  berelievedin  chancery.  3730 
But  he  cannot  make  a  decree  in  his  own  caufe,  for  that 
were  againft  all  reafon  and  equity.]  tIbW.] 

[The  Chancellor  of  an  inferior  court  of  chancery 
cannot  fue  there,  and  therefore  he  may  fue  here,  elfe 
there  would  be  a  failure  of  right.  J  pj^,  j^^j 

^  [A  decree  of  an  inferior  court  of  equity  may,  by  a     ^ 
ne,w  bill  exhibited  in  this  court,  be  again  decreed  here^ 
in  j|id  and  corroboration  of  it.]  ITatb.4€.l 

Fidi  I  Cha.  Rep.  288^  for  more  on  this  fubje^ 
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nrHE  liext  to  tbeMafters  are  fix  clerks,  who  are 
^    under  the  direfiionof  the  Mailer  of  the  Roils,  by 
whom  they  are  appointed,  and  are  of  antient  con* 
tiffiuaoce* 

[To  them  belongr^  drawing  up  all  patents,  com* 
miflions,  warrants,  licences,  and  pardons,  that  paft 
the  great  feal  of  England  ;  for  which  caufe  they  are 
called  CImd  SeribmUstK  Rftulisi  as  appears  by  certain 
conftitutions  made  for  ordering  this  court,  0W9»  i% 
IL  a*  fince  which  they  have  been  fpecialiy  affigned 
amongftotber  officers  of  the  crown,  to  attend  at  the  -  ^  ., 
ing's  coronation.]  ,20.] 

[Their  oath  is,  <*  You  (hall  fwear,  that  well  and 
**  truly  you  (hall  ferve  the  Queen  and  her  people,  in 
*^  the  office  of  one  of  the  fix  clerks  in  chancery,  where* 
**  unto  you  be  admitted  ;  and  well  and  juftly  order 
^  yourfeif  in  the  fame,  according  to  your  teaming  ; 
^^  and  truly  counfel  them  that  you  fliall  be  reuined 
<^  with ;  and  you  fliall  be  diligent  to  further  the 
**  Queen's  bufinefs  from  time  to  time,  as  need  ihail 
<*  require*  And  you  (hall  not  aflent  to  any  fraud  or 
<*  deceit  to  be  bad  or  done  by  yoii,  or  any  by  your 
**  coa£»it,  in  any  of  the  Queen's  records  whereuntn 
**  y»ii  frail  have  reoourfe  :  but  well  and  truly  you 
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'<  (hall  entreat  the  fame.      And  you  (hall  not  'abfetit, 
**  yourfelf  willingly,  whereby  the  Queen's  ba(inefS|^or 
*^  any  other,  fball be  undone  or  hindered,  witbputfpecial 
*'  licence  from  the  Mafter  of  the  Roils,    or  h^s  depuky 
"  for  the  tiine  being."J  ' 

[Thefc  clerks  were  heretofore  obliged  conftantly  to 
,keep  coQimon$  to^ether/m  term'tinne,  but  it  is  dlfufed.]  , 

(They  .are  the  proper  and  only  attorneys  of  the 
court;  and. one  of  cbem  is  for  the  plaintiff,  ainother 
for  the  defendant,  iii  every  caufe.  0.  135.  To  them 
originally  belongs  the  making  all  equitable  procefs  :  the 
copying  as  well  as  filing  and  keeping  bf  all  the  pro* 
ceedings  and  records  in  a  caufe  of  eouity.  j  , 

[They  ought  cpntint^ally  to  inform  thcmfelvcs  *of 
their  cUent^s  caufes,  and  give  account  theredf  to  .die 
•  Court,  as  attornies  in  all  other  courts  do  \  antl  tiot  leave 
the  eare  ^nd  knowledge  thereof  upon  their  under  clerks, 
who  attend  not  in  court;  and  the  dtents,  -and-Aicli 
as  follow  their  caufes,  are  to  acquaint  them  for  that 
pMrpofcK  /  ..... 

[But  bufinefs  daily  increaflng^  they  have  had  clerks 
under  themincreafed,  and  added  by  themfelves  without 
liunober •     Sometimes  a  cef  cain^number  has  been  add^d 
by  the  Court;  and  feveraltimes  the  number  has  been  re«i^ 
ducedand  leflened  by  the  fame.  They  werc^ lately  ninety,/ 
but  ^re  mow  reducing   to  fixt^i^.     Thefe  clerks  not  ^ 
only  Write  the  proceis  and  copy  proceedings,  but  dq' 
now  manage  caufes^  attend  the  court,  isfc.    And  they 
account  to  tbe  fi^  cirrk,    as  the  entering  clerks   and 
attornies  do  to  the  Protbonatories  of  the  Court  of 
Commoa  Pleas.] 

'[The  under  cjefks  are  alfo  to  be  fworn,  and  theic 
oath  IS,  ^^  You.  (hall,  fwear,  that^  you  fhati  not  wiu 
*^  tingly  do,  procure,  or  confent  unto  any  'thing 
^^  wheireby  any  of  the  recprds^  rolls,  pleadings^  books, 
**  or  writings,  •  of  or  belonging  ufito.  the  Court  of 
!^^Ghan^ery»  which  fhaUbe^nder  the  keeping  or  charge 
*'  of  the  Mafter  of  the  Rolls  for  the  time  beiiig,  or  off 
f^  any  of  his  clerks  or  minifters^  or  which  ihall  cotno 
•*  to  your -hands,  or  whereuntoyou  (ball  have  recoUrfe, 
f^  (ball  be  embeezled^  falfified,  corrupted,  <  razed,  or 
**  defaced  ;  or  whereby  any  corruption,  fraud,  or  de- 
f  *  ceit  may  be  done*  But  (hall  well  and  truly  entreat 
f*  and  deal  with  the  faidrecordsand  writings, according 
f^  to  your  beft  knowledge  and  underftanding*  Andtbat 
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^  you  Ihalldo  your  utrooft  endeavours  for  the  fafe  aod 

^  fecret  keeping  of 'all  exanoinations  a^d  depofitions  of  • . 

**  withefles,  that  (ball  be  delivered  unto  ypu,  or  (hal! 

^*  come  to  your  bands,  without  of^ning,   publiihing, 

^or  dif(^lorin|,  till  publication  bag  ranted  by  the  Court, 

^  orothcrwife  by  theaflentof  the  parties,  or  theirattor- 

^  nies,  according  to  the  cosrfeof  the  fame  Court.*']     Qr,  Chiiic.  im 

[In  the  20  C^ir.  2*  an  ordei^  Was  made  by  Sir  O. 
BrUgmafty  C  S,  and  Sir  H.  Grimfiom;  Mafter  of  the 
JRol^,  for  reducing  the  und^r  clerks  to  60.] 

[By  the  fame  order,  when  si  vacancy  happens,  nontf 
ihWlfbe  nominated  for  the  place,  by  thefix"clerks,  unlef$ 
the  nominee  have  been  educated  in  the  office^  and  ^ave 
ferved  feven  years  at  the  lead,  as  a  clerk  uhdef  Ibme  of 
tb^iix  clerks  1  and  be^f  honeft  and  civit  behaviour,  and 
otherwife  Al^'<i^llffied  for  the  employment.] 

[That  none  bet  penrfi tted  to  pra£lire  in  the  office  as 
fA  dtdcr  clerk,  but  fuch  only  as  (hall  be  duly  fworn 
ittdfaditiitted  ;  afVernC'hfch  they  (hall  not  be  deprived, 
(iif^nded^  oi^hindered,  {^but  by  judgment  of  the  Ix>rd  f 

Keeper, tot  the-'Malllep  6f  the  Rolls  for  the  time 
Bekig,}    ..,.'*. 

[By  an  order  18  Car.  a*  the  buiinefs  was  divided 
amon^  fhe  frx*  <:lerksV  by  portions  of  the  letters  of 
the  alphabet  wherewith  ehe  p'amtiiPs  furname  began. 
But*  that  wfs  repealed  .by  another  order,  i  Ftb»  20 
CtfK  2.  and  clienti  allowed  to  choofe  their  own  at** 
tofbey.]  •.!.•.> 

[In  yAm  1687,  u^pon  a  fufreddar  of  one  Browru  (od« 
of  the  fix  clerks  y  of  his  o Ace,  to  the  Matter  of  the 
Rolls,  his  Honour  deputed  the  fame  perfon  to  ^6t  as  his 
deputy,  during  hts' pMafure ;  who  was  to  (ignall  pro- 
ceedings, &^.  '<hi|S  :  'Arnold  Br&wtMf  Diput.  Magiftrl 
Rotulorum*  And  che^fa?me  depucatioff  was  inroDed  in 
this  court;  and  Mr.  BrowM  wat  fwora  for  the  due 
>execution  of  his  deputation.  Whereupon  inciting  all 
this,  his  Honour  required  the  under  clerks  belonging  to 
chat  divifion  to  apply,  ^f.'  to  Mr.  Brownf^  and  di* 
re£ted  his  order  to'be  entered  with  the  Ke^ifter,  and  put 
up  in  the  olSce  of  fix  clerks.]  .q^^^  q^^^ 

[The  fix  clerks  have  the  right  to  inrpl  all  warrants  175.] 
for  patents  whatever,  norwithftstnding  any  grant  to  any 
other  perfon  for  doing  it.  '    And  the  warrants  are  to* 
be  delivered  to  the  riding  clerk)  ff^  timpan^  in  order 
^6  be  tnrolled*}'  '  •  [Or.Cbanc.S5] 

[None 
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[Or.  Chanct 
7a] 


rOr.  Cbinc. 
5>] 


[Or  Chanc. 
30.J 


[Or.  Chane, 
135] 


[Or.  Ch»BC. 
136.  J 


I  [NMe  that  ihall  coiaiterfeit  any  fubpstna^  fliall  be 
permitted  to  write  under,  or  for  aay  clerk  lA  the  fiat 
derks  office.] ' 

[The  Court  has  ibmetimes  fined  the  fix  clerks  for 
non  atteiidapte« — i  Jmii  it^o^  Five, of  them  were 
fined  10/.  a-picce  to  |he  poor».  to  b^  received  by  the 
Ufher  of  the  Court.  B^t  Jt  was.  (lYuppofe)  io  4  cauie 
wh^^^io  they  w«re.ordeMd  to  attend. J 
.  [Uponthedc^thof  airix^4erk,(«»hilethebufiiMftiv:^ 
done  by  the  fix  clerks,  ac<;ordtog  to  the  divifioo  of 
tb^  letters  of  the  alphabet,}  ibe  Court  appointed  bis  de« 
puty  to  do  the  bufinefs^  ^od  receive  the  fees  during  the 
vacancy,  without  prejudice  to  tbe  M^fter  of  the  R^tk.} 
'  X^Nots:  The  King  gave  them  liberty  and  power,  and 
my  Lord  Kec^r.  and  the  Mafter^pf  the  JKolls  allowed 
and  approved  of.  dividing  and  doing  jtbe  bufincfs4K<» 
Cdrding  to  the  divifioh  of  the  lettei:^*]: ., 

[A  clerk  refufing  to  deliver  eo(»ea  of  pleadings^  le 
^e  client,  till  be  was  ^id  what  the  Solicitor  eered 
btm,  the  party  moved  the  Clourt.  Ordt^j,  he  bgTe 
the  copies,  paying  what.thci  Solteitor  owed  in  tbiC 
caufe.  The  fix  clerks  inrol  the  warrants  of  all  fueh 
leafes  aspafs  the  gre^t  ftal..}  .  !  * 

[If  any  under  clerk,  a/cer  hi;  lecetpt -(if  the  fees,  or 
after  delivery  to  his  client,  or  any  on  his  behalf,  amr 
wtrits,  exeroplificationst  or  copies  of  proceedings,  Ihatt 
not  duly  account  for  and  pay  whsit  belongs  to  every  fix 
clerk,  to  whom'  he  is  accountable  and  ought  to  pay 
for  the  fame,  acirordfng  |o  the  eAabliflied  rates  and 
proportions,.. Without  wilful  delay  or  concealment 4 
then  upon  complaint. and  proof  belbne  the  Lord  Keeper 
or  Mafter  of  ihe^RoUs,  fuch'UlMbr  clerk  fo  offending, 
Ih^ali  (befides.fiicb  remedy;  as -the, fix  clerk  has  agatnft 
him)  undergo  fticb  piuiiflimeAt  :as  (the  Lord  Keeper  or 
Mafter  of  the  Rolls  thinks  hi.  And  the  rather,  be- 
caufeby  tliefe  rates^  the  fix  clerks  abate  much  of  what 
they  ufed  to  have.] 
.  [No  copies  of  pleadings, . corpmiffions,  depofition$» 
certificates,  or  other  records  vfjoally  dispatched  in  the 
fix  clerks  office,  fhall  be  dditfered  out  to  any  client, 
4iU  they  be  flgneid  by.  the  fix»  clerk  to  whom  it  belongs, 
er  hisdeputy ;  or  in  his  or. their  aUenoe«.  by  fome  fix 
clerk,  not  lowards  the  caufe..] 

[To  which  purpofe,  and  for.figning  writs  and 
receiving  commiffions,  each  fix  cleik  is  enji^ined  |o 

have 
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b^ve  one  deputy  ftt  If^aft,    cc^nftaaily  attendant  in  the  or.  chape] 
9dke.}  IS?"] 

[The  18  Car.  %*  the  under  clerks  grc^urn  numerous' 
/Were  by  order  <»f  Court  reduced  to  ^%'  afterwards  to  6o.] 

(But,  the  mioiber  of  ic  under  clerks  allotted  toeach 
fix  clerk,  is  by  order  ini'oned :  aiuJ  by  orderand  decree 
of  Chancellor  Jtjfries^  and  the  then  Mafter  of  tho 
Rolls,  the  fame  was  increaled  live  more  ;  fo  that  they 
are  in  all  90^  which  number  was  .then  alfo  ordered  to 
tontinue,  unlefs  the  Court  flionld.  fi()d  it  necefiary  to 
reduce^  abridge,  or  tncreafe  the  fame ;  and  that  upoa 
sioy  vacflocy  by  forfeiture,  furrender,  or  death,  the 
MaAef  of  the  Rolls  fiioMld  admit  fuch  into  their  refpec- 
|iv>e  places,  as  he  (hould  think  fitly  qualified.  The 
DominatioQ  of  the  fix  clerks  being  only  for  bis  Honour's 
infoTfiiatiofl ;  and  their  prefence  at  fwearing,  being 
only  tha^  the  £fx  cletk  oiay  take  notice  of  (uch  new  [Or«  Chanc. 
Iindir  elerk.]  <Si^»  i^^l 

[None  fhall  write  or  difpatch  bufineft  in  the  office 
^s  atsieric^  or  4iaTe  accefs^to^  or  copy  the  records,  but 
thb-fix  clerks,  fworn  clerks,  and  their  clerks  ;  which 
Ihe  fist  clerks  and  fworn  under  clerks  are  to  obferve,  oa  [Or.  chanc, 
iperil4>f  the  forieiture  of  their  places*  Fide  Records.]  x&^  xS4'] 
'  [No  Mafter  is  to  deliver  any  anfwer  or  pleading  to 
%Yti  'buta  iix  clerk,  or  fworn  under  cl^k.  Nor  is  any  fix 
ci^rk^  uponipaio  of  his  place,  to  deliver  any  of  thea^ 
to  any  but  a  fworn  clerk,  or  to  their  refpeSive  waitr 
jfi^   clerks,    for   whom  they  are   to   be  anfwerable.  * 

And  €xo  fwqrn  clerk  on  peril  of  his  place  is  to  deliver 
difeem  to  any  but  his  clerks  or  fervants,  for  whom  he 
is  to  anfwer,  except  by  order  of  the  Lord  Chancellor,  fOr.Chane. 
Mafter  piF  the  Rolls,  or  the  Court,]  i83»  1^4] 

[No  clerk  belonging  to  any  Mafter,  or  to  either 
of  the  examiners  of  the  Court,  (hall  take  upon  him,  > 

fsther  by  hjmfelf,  or  any  other  urHier  him,  the  manag-' 
ing  or  foliciting  any  caufe  whatever;  under  pain  of  [o^. Chmc 
lii^enfion,  and  of  being  committed  to  the  Fleet*]         402. J 

[  rhe  under  clerks  are  not  to  make  any  noife  or 
difturbance^  or  commit  any  diforder  in  the  office,  or 
caufe  the  ofiice  to  be  ftiut  up,  or  endeavour  to  caufe 
any  of  the  fwOrn  clerks,  or  their  clients,  to  depart 
from  or  leave  the  fame.  And  the  office  is  not  to  be 
ifaut  up,  but  i^on  fuch  holidays  as  are  kept  by  the 
Court  in  term  time ;  and  fuch  only  in  vacation  as 
ihall  be  appointed  by  ad  of  parliament,  or  public 

4  w^hority. 
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authority.  And  no  under  cleric  ihall,  during  bis 
clerkfhip,  wear  a  fword  within  the  cities  of  London 
and  Weflminjier,^  or  the  liberties  thereof  5  or  be  cover- 
ed or  wear  his  hat  in  the  prefence  of  any  fworti  derk: 
but  (hall  behave  themfelves  orderly  and  foberly,  and 
with  refpef^  to  all  the  fworn  clerks  and  fuitors  of  the 
Court.  And  if  any  under  clerks  {hull  be  idle  in  the 
office,  or  out  of  their  Mafier^s  feats,  they  (hall  upon 
the  admonition  or  command  ^f  any  fworn  clerk,  im« 
mediately  repair  to  their  Maker's  -l^ats:  and  fliaH 
C[uietly(it  and  mind  their  Mailer's  bufiilefs  there,*  from 
fcven  of  the  dock  in  the  morning  in  fummer,  and  eight 
-  in  the  winter,  till  twelve  at  noon:  and  from  two  in 
the  afternoon,  till  (iich  time  as  their  refpedive  Mafters 
£ball  think  fit.  If  any  of  them  (hall  b^  guilty  of  any 
of  the  aforel^id,  or  of  any  other  abufes,  diforders  or 
iridecencies  in  the  office,  they  (hall  be  puni(hed  by 
(Ord.  Ch.  S93|k  exputfion,  or  otherwife,  as  the  Lord  Chancellor  o^ 
'94*i  Mafter  of  the  Rolls  fliall  think  fit.} 

[By  a  former  order,  the  ferjeant  at  arms  was  to 

tgke  them  into  cuftody,  and  commit  them  to  Bride- 

'  Well :  and  for  a  fecond  offence  they  w^e  to  be  ex- 

(Qra«Ch.i77.]  pelled  the  office,   and  i|t  extended  to  fervants  and 

waiters.] 

'  [No  iix  clerk  (hall  take  above  two  waiting  clerks 
[Ord.ch.  194,  at  a  time;  and  none  but  fuch  as  hath  been  an  articled 
^^5»]  derk  to  a  fworn  clerk  of  the  office.] 

[No  fworn  clerk  (hall  have  more  than  one  articled 
clerk  at  a  time:  nor.  (hall  take  a  fecond,  till  the  firft 
be  preferred  in  the  office,  or  difcharged  by  the  appoint- 
ment of  the  Lord  Keeper  or  Matter  of  the  RoUs.  If 
he  does,  the  fecond  article  is  to  be,  ipfofa^Oy  void, 
[Ord.Cb.  J95.]  and  of  none  efFed.] 

[No  fworn  clerk  (hall  carry  any  records  out  of  the 
office,  without  leave  of  the  MaOer  of  the  Rolls  $>  nor 
employ  any  perfon  in  copying  records,  but  articled 
clerk«  ;  unlefs  in  cafe  of  ficknefs,  or  that  the  articled 
clerks  rcfufe  or  negle6t  to  do  the  fame ;  whereof 
[Old  Ch.  J95.]  complaint  is  immediately  to  be  made.3 

[In  cafe  of  a  complaint  of  mifbehavioor  of  clerks, 
the  mtfiervger  auending  the  Court  is  commonly  ordered 
[Ord.Cb.  191.]  to  give  the  parties  notice  to  attend.] 

[Before  patent  rolls  are  brought  over  to  the  chapel 
from  the  fix  clerks,  with  their  warrants,  the  clerk  o^ 
the  petry^bag  is  to  examine  the  extradis  with  the  rolls, 

and 
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and  to  fend  the  extrads  into  the  Exchequer  j  and  the 

rolls  and  warrants  into  the  chapel^  after  three  years 

from  the  time  of  the  inrolment.j  [Ord.  Ch.  64* 

rXhe  defendant  befpoke  of  his  clerk,  zfubpcfna  tot  '57-  il^A 
cons  for  want  of  a  bill,  who  inftead  therepf  made  a 
fub^aena  ad  refpondindum^  for  want  of  an  anfwer ; 
whereupon  the  firft  plaintiiF  was  intituled  to  cofts  for 
the  irregularity.  T*he  Court  ordered,  that  neither 
party  (bould  have  procefs  for  cofts  :  but  that  the  firfl: 
defendant  might  t^ke  z-fubpegna  againft  <he  clerk,  for 
the  forty  (hillings  coils  which  he  (bould  have 'had  6f 
the  plaintiff,  j  [Ct.  Rep.  m.] 

Under  the  order  i8  June  1668  the  fix  clerks  are  sVei.juo.  589, 
entitled  to  receive  their  proportion  of  the  fee  from  the 
fworn  clerk,  though  he  may  have  given  credit  to  the 
client. 


) 
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{  U  E  alone  is  to  make  out  fubpaena" s  ad  refpondendum ; 
*^   writs  of  duces  tecum ;  writs  to  examine  witnefles, 
in  perpetuam  rei  memoriam  ;  or  writs  to  (hew  caufe  on 
orders.]  '  [Ord.  Ch.70.] 


CLERK   OF    THE    HAMPER. 

['T'HE  clerk  of  the  hamper,  or  hanaper,  isfometimes 

*    called  warden  of  the  hamper.] 

[His  office  is  to  receive  all  monies  dqe  to  the  Queen 
for  the  feals  of  charters,  patent,  commiffions  and 
writs,  apd  fines  due  upon  writs  ;  as  alfo  the  fees  due 
to  the  officers  for  inrolling  and  examining  the  fame.] 

[He  is  obliged  to  attend  the  Lord  Keeper  every  day 
in  term  time  :  and  at  all  other  times  when  the  feal  is 
open,  having  with  him  leathern  bags  (but  probably 
hampers  in  old  time)   wherein  are  put  ail  writs,  life. 

after 
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lifter  thty  are  fixated  with  the  great  fctii  which  bagt 
being  fealed  up  by  the  Lord  Keeper^  with  his  private 
fea!  J  are  by  this  officer  delivered  to  the  comptroiler  of 
«  the  hamper^  to  be  difpofed  of  by  him  as  belongs  to 
his  office.] 


THE  SIX  CLERKS  OF  THE  ROLLS 

CHAPEL 

t  yt  R  £  appointed  by  the  Mafter  of  the  Itolls^  undef 
^^  hioft  to  ukc  care  of  the  records  aJid  rolls  kept 
therc*j 


COMMISSION    AND    COM* 
MISSIONERS. 

fpOM  MISSIONS  are  of  dUrers  forts^  and  are 
^  direded  fometimes  to  the  (herifF,  or  other  officer 
or  minifter  of  the  Court  i  fometimes  to  other  perfons  9 
for  the  doing  fomewhat  neceflfary  for  the  carrying  on 
the  proceedings  in  a  caufe,  or  t6  the  determination 
thereof ;  or .  for  the  perfeding  of,  or  inforcing  obe* 
dience  to  an  order  or  decree  of  the  Court  j  or  by  reafoo 
of  fome  contempt*]    As^ 


^  CommiJlJion  to  ajign  a  Guatditw. 

[III7HICH  is  granted  where  there  is  fome  incapa- 
^^   city  in  a   defendant  t6  anfwer  or  defend  his 
-fuit  himfetf ;  and  is  obtained  by  order  on  motion]  ix 
Hind.  H7*        porte^  and  the  order  is  not  ferved. 


// 


y 
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If  for  an  Infant. 

[npHE  coit)miffionerdire<^s,  that  the  commiffioners 
*•   call  the  infant  before  them,  and  affign  and  admit 
him  fuch  guardian  as  he  (hall  choofe,  to  anfwer  and  • 
defend  the  fuit  for  him  :  and  when  thej  have  fo  done, 
to  ciertify  and  return  hi^  name  and  the  writ,  ^c] 

flf  it  is  apprehended,  that  it  is  deiigned  the  infant  Member  of  par« 
1  choofe  a  perfon  privileged  from  futt,  as  a  member  *»»«««• 
of  parliament^  Vc    The  Court  on  (hewing  this,  will 
order  that  the  perfon  affgned  be  not  a  privileged  per- 
fon ;  and  the  commiflion  mud  be  with  a  provifo  for 
that  purpofe.]  •         '  [Ci.  Tgt,  1J3.J 


To  qfjign  an  Infant  a  Guardian^  and  take 

bis  Anfwcr^  ^c. 

[qOMETIMES  the  commiffion  is  to  affign  a  guar-  Oithqfguar. 
^    dian  for   an   infant,   and  to   take    the  infant's  ***»"• 
anfwer    by  his    guaVdian,     upon    the   oath   of    the 
guardian.] 

[And  the  coteimiffion  is  fometimes  to  take  the  an- 
fwer of  another  defendant  at  the  fame  time.] 


To  ajign  a  Guardian  for  one  of  non-fane 
Memory  y  by  reafon  of  Age. 

["TpHIS  is  obtained  a$  the  other;  arid  may  be  to  Howobcttue^. 

*  anfwer,  or  plead,  or /both  ;  or  to  anfwer,  plead 
and  demur;  but  not  to  demur  only,  for  a  demurrer 
may  be  put  in  without  oath.]. 

[The  commiffion  recites,  the. Court  is  informed,  Recttai ia the 
that,  by  reafon  of  the  party's,  age,  he  is  of  unfound  ««m»»ffion; 
metnory,  and  commands,  that  if  be  is  noi  well  able 
to  travel,  they  go  to  him  ;  andbyall  ways  and  means  [iPx.Alm.  86. 
by  which  they  may  be  better  informed  of  his  condi-  i^a.  it%\ 
tiop,  they  carefully  in^St  and  exatbine ;  and  if  he 

be 
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be  of  unfound  memory,  affign  tiim  a  guardian,  tie^ 
And  when  they  Ihall  have  fo  done,  to  certify  the 
guardian's  name,  ar\d  inform  tbd  Court  of  all  the 
fad^s,  and  of  their  proceedings  Iri  tAe  prcmifcs.J  The* 
diftindioa  between  town  affd  country  caufe  fecms 
not  to  afFcdt  this  com miffion^  it  may  j>e  executed  any-*^ 
Hind.  .151.         ^berci 


To  take  an  jihfwer ;    or  an  Anfwer^  Plea^ 

and  DethurrtK 

« 
«  • 

tlowgftntcd       [npHIS   tommifiion  is  granted  upon  rtippofal  of  the 
lormedy.  X    <Jcfcndant*s  inability  to  travel,  by  reafon  of  fick- 

fWefl.  P.  t-.l    "^^'^^  ^S^»  or  infirmity:  and  therefore  antiently  waS 

not  granted,  but  upon  oath  of  fuch  inability  or  fome 
other  good  caufe*] 
))fo^,  [But  fiiice  bufinefs  increafedj  it  became  ^  thing  of 

rOrd.ch2n.64.]  courfe ;  and,  if  a  defendant  live  twenty  miles  from 
London^  he  has  of  courfe  a  dedimus  potejflatem  to  take  ' 
his  anlwer.] 
Tenor  of  the  [  Heretofore,  the  tenor  of  the  bill  was  incloCed  in  or 

hilL  annexed  to  the  dedimus ;  that  the  commiffioners  might 

(as  the  commiffion  direded)  examine  the  defendarft 
thereon,   and  take  his  anfwer  to  it.l  v . 

[And  therefore  the  plaintiirs  commiflioners  rhigh't 
f  efufe  to  join  in  the  execution  of  the  commiffion,  ex- 
cept they  might  read   (or  hear  read  at  leaft)  the  an-* 
fwer  in  the  defendant's  prefence ;  this  inftitution  was 
ufeful  and  good  ;  but  as  the  beft  things  are  often  cor- 
rupted, fo   it  happened -with  tbisr-— For  fuits  iri  equity 
increafing,  commiflioners  of  lefs  quality,  and  often 
of  no  great  probity,  wece  made;ufe  of ;  the  plaintiff's 
commiiBoners  were  willing  to  have  as  little  trouble  sts 
might  be  for  their  fees  \  the  diefendam's  folicitors  gqt^ 
paper  copies  of  the  bill,    and  were  willing  to  ferve 
,        .       _    themffclves  by  di'awing  the  anfwer^  and  their  clients 
top,  by  ^drawing  it  as  artful  and    advantageous   for 
.  them  as  their  wit^or.  ikill,  affijUed  by  a  counfel,  could 
devife :  fo  ths^;  at  length  it  came  to  pafs,  the  com- 
\     ....  miilioners  bad  nothing  to  do  at  their  meeting,  but  afk 
the  defendant,  if  he  had  read,  or  heard  read,  his  an- 
.,  '         fwer 


commission:  iij 

fwer  now- before  theth ;  and,  he  atifw^ering  in  thtaU 
firmativie,  then  to  fwear  him,  that^  (o  much  thereof 
as  concerned  his  own  a<Sl  or  deed  was  true;  and  fo 
much  as  concerned  the.  a6i  of  any  other,  he  believed 
to  be  true  :  and  fo  the  buiinefs  was  difpatched  in  an 
vinftant  ] 

[The  fix  clerks  in  Chancery,  perceiving  no  ufe  was 
made  of  the  tenor  of  the  bill,  fet  young  clerks  to 
abridge  the  bill,  fo  that  at  length  it  became  a  mere 
ballad^  for  which  the  clerk  had^  however,  8//.  per 
iheet;  which,  fince  bills  grew  to  fo  great  a  lengthy 
amounted  to  a  round  fum,  through  the  office,  in  It 
year.  This  being  obferved  to  be  a  great  and  (as 
matters  flood)  a  needlefs  piece  of  expence,  it  was 
thought  fit  the  fuhjedl  fhould  be  eafed  thereof :  and  fo 
by  the  ftatute  4  Jnn.  R.  the  tenor  was  taken  away,  Stat.  4  Aan* 
and  thereby  the  charge  ceafcd-] 

[Some  think,  had  the  firfl  defign  in  fending  the 
tenor  been  made  eiFedlua]^  it  might  have  faved  much 
time  and  charge,  by  (hortening  fuits,  which  are  much 
protra<fted  by  evafive  and  infufficientanfwers.:  and 
tbey  imagine  this  might  probably  have  been  efftfked 
by  an  order;;  that  the  tenor  (hould  be  duly  made ;  and 
that  a  counfcl  in  the  country,  not  in  the  caufe,  Ihould 
always  hav«  been  joined  in  the  commiffion,  and  of  the 
quorum  i  and  that  the  defendant  fhould  have  been 
examined  before  the  commiffioners  upon  the  tenor, 
and  the  anfwer  penned  in  their  prefence,  orfoitiefucb 
like  method.] 

[If  you  would  have  a  fpecial  commiffion  to  take  an  Spend  coin« 
anfwer,    plea,   and   demurrer,    the    Court   muft    be  "*»*•■* 
moved  j  »  ! 

[The  C^urt  will  not  grant  a  commiffion  to  demur  TodMBuraloiie, 
only,  becaufe  the  defendant  may  do  that  under  coun*- 
fel's  hand,  without  delivering  the  fame  in  perfon,  and 
v^ithout  oath ;  which  therefore  he  ought  to  have  put 
in,  in  due  time^  and  is  iiot  to  be  excufed  from  by  a 
commiffion,  to  the  needlefs  charge  as  well  as  dcky  [Ot.  Ch.  96.] 
of  the  compjainant*] 

,   [Where  a  defendant  made  oath  that  ho  could  not  Demurw. 
aofwer  without  fight  of  writings  in  the  country,  and 
after  that  put  in  a  demurrer  only,  an  attachment  wa^ 
awarded  againil  him.] 

[A  plea  intUfabiliiy  to  theperfon^  ot^o  thi  jurifdi^ion  Pita. 
0fjh($  Courtf  may  and  ought  to  be  put  in  aiter  the 

I  fame 
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fiune  manner  as  a  densurrer.  Wherefore,  if  tKede* 
fendant  (hall  pray  a  dedimusj  and  thereby  return  a 
demurrer  only,  or  only  fuch  a  plea  as  fhall  be  after 
over-ruled,  he  (hall  pay  five  marks  cofts :  and  though 
the  plea  fliall  happen  to  be  allowed,  yet  the  defendant 
fliall  have  no  cods,  in  rerpe£l  of  the  plaintifTs  needleft 
[Or.  Ch.96.]     trouble,  occafioned  by  fuch  commiiEon.j 

Defendant  prayed  tine  to  anfwer,  but  put  in  a  plea, 

which  was  held  regular ;  but  a  demurrer  after  time  to 

%  P.  Will.  464.  anfwer  would  not  be  fo :  fo  th:^t  there  feems  to  be  a 

X  Bro.  56.         diftin&ion  as  to  the  kind  of  plea,  in  one  cafe  it  is  to  be 

coofideied  as  a  demurrer,  in  the  other  as  an  anfwer* 
Demurrer.  A  demurrer  allowed,  but  without  cofts,  becaufe  it 

s  Vein,  aSft.      ^^j^gg  g  demurrer  only,  without  any  anfwer,  and  came 
in  by  commtffion* 

[Bccaufe  many  times  the  defendant  is  not  prepared 
to  put  in  his  plea  or  demurrer,  or  that  there  may  be 
occafion  to  plead  or  demur,  or  both,  as  well  as  to 
anfwer ;  he  is  forced  to  move  the  Court  for  a  dedimui 
to  anfwer,  plead  and  demur;  which  the  Court  grants 
him]  upon  bis  undertaking  not  to  demur  alone. 

[S|ud,  the  commiffioners,  upon  an  ordinary  dedimus^ 
have  power  to  return  nothing  but  an  aafwer  only; 
but  if  a  plea  or  demurrer  only  be  returned,  it  will  bis 
filed,  as  if  it  came  in  without  commtffion ;  but  at  the 
defendant's  peril  as  aforefaid.] 
WbeiiretBm-  [A  dedimus  is  fometimes  made  returnable  ^m 
*^^**  dilatione:  and  if  the  returning  it  be  delayed,  it  may. 

be  haftened  by  niotion.] 
After  coDtennt.      [Afiter  a  contempt  duly  profecuted  to  an  attach* 
£0f .  Cb.  99«j     ment,  with  proclamation  returned,  no  dedimus  is  to 

go  without  motion,  and  affidavit  of  the  party's  inability 
to  travel;  or  other  good  matter  to  fatisfy  the  Court 
touching  the  delay*] 

[Yet  where  the  defendant  was  in  contempt  for  not 
/  a[^earing,  and  took  a  commiffion  to  anfwer,  the 
Court  would  not  qua(b  it,  nor  force  him  to  appear  i 
but  iaid,  if  the  conunilfion  had  not  been  gone, 
but  about  it,  the  Court  would  have  ftayed  it  until 
appearance.] 
Ti«e  to  iAfwtr*      [On  oath  made,  t|iat  the  defendant  cannot  anfwer 

without  fight  of  writings,  evidences  or  goods,  or 
without  conference  with  fome  perfons  twenty  miles  «r 
more  from  London ;  the  Court  will  on  motion,  or  pe-* 

•       titioii. 
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titidn,  give  him  fuch  time  to  anfwer  as  (hall  be  thought  l?<«  **] 
ncceflary,] 

The  Court  will  of  cburfe  allow  two  motions  for  time 
to  anfwer,  and  a  third  upon  terms.     Vide  Anfwtr. 

[Said,  if  defendant  be  within  twenty  miles  and  iick,  Defi^adtnt  fick. 
a  Mafter  ought,  in  ftridnefs,  to  go  to  him  to  take  his 
anfwer :  but  the  more  common  way  is,  it  feems,  if 
he  be  at  any  diftance  to  take  a  dedimuu'\ 

[Said,  when  the   defendant  is  minded   to  take  a  Howcommif- 
dedimus^  commlffioners  may  in  ftridlncfs  beftruck,  as  ftr^ckl"^** 
upon  a  commiffion  to  examine :    but  faid,   the  de- 
fendant's clerk  does  ufually  no  more  than  call  upon 
the  plaintifPs  clerk  for  two  names,  and  put  them  into 
the  commiffion  with  two  of  his  own.] 

[As  in  commiffions  to  examine  witnefles,  prove  con-  How  their 
tempts,  and  other  fpecial  commiffions  direfled  by  the  "nJ^"/wiSfi!» 
Court ;  fo  in  a  joint  commiffion  to  take  an  anfwer,  cleik. 
the  commiffioners  agreed  upon  are  to  be  entered  in  a 
book  for  that  purpofe,  to  be  kept  by  the  flx  clerk  on 
the  other  fide,  that  has  the  carriage  of  the  commiffion* 
and  fubfcrlbed  unto  by  each  fix  clerk  in  the'  caufe,  or 
in  their. abfencTe  by  their  refpedive  deputies;  fo  that 
no  alteration  may  be  made  of  the  commiffioners'  names 
agreed  upon,  but  by  order  ;  and  the  ynder-clerk  (hall  [Ord.  Chan.  47, 
not  agree  upon  names  after  any  other  manner,]  ^  •< 

[If  the  plaintiff  refufes  to  flrike  names  and  join  in  Where  plaintiff 
commiffion,  the  Court  upon  motion  will  order  him  to  ^'^J^'fton*'*^ 
join  in  four  days,  or  fome  other  fhort  time;  and^on  Hind. 229« 
failure  thereof,    that  the  defendant  have  a  commiffion 
4X  parte.^ 

[If  one  commiffioner  dies,  the  clerk  mufl  name  two  "Onx^  oft  com- 
more  anew ;  and  one  of  them  mufl  be  flruck  by  the  "**®**"*'* 
adverie  clerk,  and  the  Court  muft  be  moved  for  a 
new  commiffion,  with  a  new  one  addeq  to  the  others 
living*] 

[There  mufl  be  fix  days  notice,  exclufive  of  the  Notiee  of  tit- 
day  of  executing  the  commiffion,  given  to  the  plain-  "[^J^**  •"* 
tifr,  or  fqme  perfon  named  to  that  purpofe,  in  the 
label  of  the  dedimus^  (generally  the  folicitor  in  t£e  [iPz.  Alm.t.] 
country,)  of  the  time  of  executing. 

[If  notice.be  given  on  a  Sunday^  it  may  do  to  6xe^ 
cute  on  Saturday  after.]  [JWd.J 

[No  fecond  commiffion  is  to  be  granted,  without  Second  <om« 
fpecial  order '  of  Court,  upon  good  reafon  to  induce  "**°"^ 
the  fame ;  or  upon  the  plaintfTs  own'affent.] 

I  a  IK 
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NegUgence.  [If  the  p«rty,  who  has  the  carriage  of  the  conv 

mimon,  negle£l  to  execute  it,  the  Court  will  grant  a 
new  one 'to  the  adverfe  party,  and  give  him  the  car« 
riage  of  it.] 
4ituchment  for       [An  attachmeiTt,  and  other  procefs  of  contempt, 
Mt  returnjng      which  Iflued  for  not  returning  the  commiffion  and  dc*- 
"*^  ®  •  fcndani^s  anfwer^  was  difcharged^  Paying  the  ordinary 
fees  ;  becaufe  one  of  the  plaintiff's  comniiflioners  re- 
fufed  to  join  with  one  of  the  defendant's  to  take  t|ie 
i;Ca.Rep.  113.]  anfwer:  ar)d  a  new  commiffion  was  granted  to. indif- 
ferent commiffionerf,  named  by  the  defendant. J 
.Coft«.  [If  by  the  fault  of  him,  who  has  carriage  of  the  firft 

miffion.^**"'  commiilioD,  the  other  is  put  to  unneceffary  charges, 
the  Court  will  order  the  Mafter  to  tax  him  cofts ;  and 
upon  caufe  (hewn,  order  the  party  in  fault  to  give 
fecurity  to  pay  them  before  he  have  a  fecond  cqm- 
miflion  :  and  if  he  has  the  carriage  of  the  fecond  com- 
mifSon,  to  pay  the  cods  upon  it  alfo,  if  he  again 
fails.] 
Coils.  [If  the  party,  who  has  the  carriage  of  the  com- 

miffion, gives  notice  of  executing  it,  but  does  neither 
countermand  notice  in  due  time,  as  three  or  four 
days  before  the  time,  or  as  the  diftance  of  the  place, 
i*fc.  may  require,  nor  execute  it  at  the  time ;  the 
Court  on  motion  orders  cofts  to  be  taxed  for  the  ad-* 
...  verfc  party's  attendance.]  .     ' 

.  Ajifwcrfwornin      [Noticc  being  given  of  executing  a  commiffion^ 
*H*I*ff°"''^     the   plaintifPs   commiffioners  attending  at  the  place 
sDi^Tioneri.         3nd    day  from    nme    till    twelve,   and   from  one  to 
three,  *and  the  defendant's  commiffioners  came  not ; 
and  yet  the  anfwer  was  fworn  the  fame  day :    the 
plaintiff  moved  therefore  that  the  anfwer  (hould  be 
fupprefled.     The  Court  faid  his  commiffioners  fhould 
have  (layed  till  fix  o'clock.] 
One  commif.         One  commiffioner  attending  on  each  fide  is  fuf- 
532*/ ^uT**     ficient  for  the  purpofe  of  taking  the  defendant's  an- 
*^i»ci."a35.*       fwer,  and  returning  the  commiffion  ;  but  in  cafe  none 
of  the  plaintifTs  commiffioners  attend,  the  defendant 
muft  have  two  commiffioners  to  attend  to  take  his 
anfwer,  becaufe  no  fewer  than  two  can  take  the  an- 
fwer and  return  the  dedimus^ 
Howretomsd.        [When  any  commiffion  executed  is  returned,   it 
i?*iflIl>Vbeen**'""*  be  brought  into  Court,  /.  /.  delivered  to  the  fix 
opened*'       "   clerk,  or  his  deputy,  by  fome  of  the  commiffioners  \ 
elfe  he  that  brings  it  muft  make  oath  before  a  Mafter, 

that 
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A*t  he  received  it  frbm  the  hands  of  fome  of  the  coiti  •* 
miffioners,  and  that  by  his  procurement,  or  confen  t, 
or  to  his  knowledge,  it  hath  not  fince  been  opened  or  [Weft.  P,  fea, . 
altered.]  niLiy. 

[Which  feems  a  more  reafonable  wzy  of  fwearing 
than  what  is  faid  to  be  fometimes  ufed,  (viz  )  that  he 
Ras  neither  opened  it,  or  fufFered  it  to  be  opened,  ^c. 
for  the  word  [fufFered]  feems  as  well  to  ektend  to  the 
opening  it  without  his  knowledge  or  confent,  as  with 
it:  and  it  looks  pretty  hard  to  put  a  man  upon  fwear-  ^ 

iiig  that  that  is  not  done,  which  poffibly  may  with* 
Out  his  privity  and  againft  his  bed  care  be  done.] 
'    [A /£r^/>7z/j -ordinarily  ought  in  (Iridlnefs  to  be  re  Retam* 
urned,  ^r.  by  the  dav  after  the  firft  cofts-day  of  the' 
fcrm  next  after  the  ifluing- thereof,    favc  of  Trinity  x 

term,  and  then   by  the  fecond  cofts-day:  but  in  re"-  , 

gard  rountry  attornies   generally  come  pretty  late  to 
town  in  the  term,  the  clerkj  on  the  other  fide  will  ftay 
fome  time,  or  the  Court  will,  perhaps,  on  motion,  en-  (Px.Alm,t,f.]i 
ferge  the  time. 

[No   commiflion  executed   and  returned    is  to  be 
opened  or  copied  till  it  be  truly  returned  and  delivered 
to  the  fix  clerk,  out  of  whofe  office  it  ifTued,  or  to  his 
deputy;  and  if  it  be  a  commiffion  to  examine,  not  [Or.  Cha.  46.] 
until  publication  be  duly  paflled  in  thecaufe.J 

[Asa  commiffion  for  the  purpofes  aforefaid  may  be  Peer, 
for  a  commoner,  fo  may  it  be  for  a  peer  or  peerefs.  t?f*J?*™*  ^?*} 

T?       ^.  r      i_-    L        •  »     -^      Jf   /•         t  [CI.  Tut.  »96-J 

J'or  the  execution  of  which,  vtdi  tit,  Jnjwer,]  "^ 

•    [So  may  it  be  for  a  corporation  fpiritual  or  tem-  Corporation. 

poral,  or  for  a  corporation' and  natural  perfons.J  [Px.  Aim.  S6. 

[It  may  be  alio  conditional,  if  the  defendant  be  a  Lunade. 
lunatic,  (^c]  .      P«.  Aim.  ijv 

[The  manner  of  appointing  commiffioners  in  fuch  Howommii-. 
commiffions  as  are  herein  before  mentioned  was  (as  I  fi«n«"*f«*P- 
takc  it)  heretofore  ihe  fame  as  upon  a  commiifion  to 
examine:  but  the  examination  on  a  commiiEon  to 
.take  an  anfwer  failing  into  difufe,  and  the  bu fine fs 
being  only' to  fee  the  defendant  fwear  his  anfwer,  the 
clerk  oh  each  fide  name  any  two  they  pleafe.] 

[Upon  a  motion  to  fupprefs  an  anfwer,  becaufeone  Afeoffom-'  • 
of  the  commiffioners  that  took  it  was  an  attorney's  »i^«""* 
clerk  under  age,  the  Court  faid,  if  he  be  old  enough 
to  take  ^an  oath,  he  is  old  enough  to  be  a  commiffioner, 
\9  receive  an  anfwerr    But  n«//«— This  was  fince  the 
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examining  the  party  on  the  tenor  cf  the  bill  wae 
difufed.] 

Motion  to  fupprefs  an  anfwer,  returned  upon  a 
commiilion  out  of  the  country,  for  want  of  being  figned 
by  the  party,  refufed,  the  regifter  cetifying  that 
tiiere  were  precedents  to  warrant  fuch  pradice. 

[If  by  misfortune  the  dedtmus  be  loft^   the  Court. 
will  grant  a  new  one.] 

[Said,  if  a  defendant,   having  a  commiffion  to  an^ 

fwer  only,  tenders  a  demurrer  to  the  commiiSoners, 

.refof«0*(beoath!  and  refufes  to  an  fwer  upon  oath,  they  are  to  return 

[3Pz.Aim.55.]  fuch  his  refufal,  and  the  reafon  thereof,  together  with 

the  demurrer,  and  leave  the  fame  to  the  confideration 

of  the  Court.] 

A  commiinon  to  take  the  anfwer  of  a  perfon 
refident  in  a  foreign  country  at  war  with  us,  muft  be 
executed  in  that  very  country  ;  a  commiffion  to  exa^ 
mine  witnefles  at  the  neareft  neutral  port, 

A  defendant  in  a  country  caufe  being  entitled  to  a 
dedimus  of  courfe,  he  is  feldom  called  upon  to  anfwer 
til)  the  enfuing  term,  and  then  be  generally  applies  for 
a  dfdimus  to  take  his  plea,  anfwer,  or  demurrer,  not 
deofiurring  alone,  (which  is  called  z  fpecial  dtdimuf^) 
and  fix  weeks  to  return  it,  which  is  of  courfe. 

The  dedimus  is  ufually  made  returnable  without 
delay,  which  if  made  out  in  term  time,  holds  to  the 
firft  return  of  the  enfuing  term  ;  if  in  the  vacatbn,  to 
the  laft  return  of  the  fubfequent  term. 

However,  by  the  pra£lice,  a  dedimus  is  not  returned 
tjU  the  fecond  returp  of  Hilary  and  Trinity  terms,  be- 
caufe  the  vacation^  between  Hilary  a^d  Michaelmas 
and  between  Eajitr  and  Trinity  are  fo  fhort« 

An  ordinary  deditpust  by  which  ap  anfwer  or  plea  can 
order  be  taken,  is  made  out  by  ^he  fix  clerks,  without 
returnable  without  delay,  or  on  a  day  certain  in  term, 
in  the  two  (borter  terms,  when  the  defendant  lives 
a  great  dillance  from  town,  he  mufl:  have  a  com- 
miflipn  with  a  longer  return  than  when  he  lives  nearer 
town.  The  proceedings  however  are  adapted  to  the 
convenience  of  both  parties,  and  the  time  to  be  al- 
lowed the  defendant  is  fettled  by  the  clerks  in  court 
pn  both  fides. 

The  anfwer  being  prepared,  the  commiifioners  meet 
taken  and  fwom  on  the  day  appointed,  and  the  defendant  accompanied 
by  commif.    =  '-j,y  j^jg  foii^itor  attends  with  hif  anfwer.    One  of  the 
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defendant's  commiflioners  opens  the  .commiffion  an4  *******  *35« 
interrogates  the  defendant,  whether  he  has  heard  bis 
anfwer  read,  and  exhibits  it  as  his  anfwer  to  the  bill  of 
complaint  of  ■■ 

One  of  the  com  mi  (Boners  adminifters  the  oath  to 
the  defendant,  laying  his  right  hand  on  the  BibUy  or 
NiW  Tejiament, 

^^  You  iball  fwear,  that  what  is  contained  in  this  Oath, 
your  anfwer,  as  far  as  concerns  your  own  z&  and 
deed,  is  true  of  your  own  knowledge,  and  that  what 
relates  to  the  z&,  and  deed  of  any  other  perfon  or  per* 
fons  you  believe  to  be  true*     So  help  you  Gckl  I" 

The  defendant  muft  fign  his  anfwer4j(i  the  prefence  aAtk.i9o» 
of  the  commiilioners. 

The  commiffioners  fhould  be  precife  in  the  captioii  Ctption. 
of  the  anfwer.     The  joint  ^nd  feveral  anfwers  of  two  Mof.  »3t« 
defendants  was  on  motion  foppreiled  for  irregularity, 
becauie  it  was  underwrittenyi&drff  only,  and  not  botk 
fworn.     For  the  form  of  the  caption  and  of  the  oath, 
fti  Hind.  235. 

If  there.be  fchedules,  they  are  all  to  be  annexed  to  Sobeaakte 
the  commiffion. 
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«  ■  •  . 

[npHIS  is  either  to  examine  the  .parties,  or  witnefles» 

*     or  others,  as  contemners,  bfc, 

[A  commiffion  to  examine  witnefles  is  fometimes  to  What*, 
examine  them  to  the  caiife,  or  to  fome  particular  point 
in  ^ueftion ;  fometimes  to  a  contempt.] 

[£xamination   to   the   caufe   is   fometimes  liefore  Befoie  hcarinc. 
hearing,  fometimes  it  is  after  ;  as  upon  an  account  re- 
ferred to  a  Mailer,  or  upon  new  matter  flated  at  the 
hearing.] 

[Other  times  it  istoexamine  witnefles  beyond  the  fea ;  Abroad, 
and  then  if  they  be  foreigners,  to  examine  them  on 
their  oaths,  and  the  oaths  of  fkilful  interpreters.  And 
in  fuch  cafe,  when  it  is  apprehended  the  returning  it  by 
a  commiffioner,  or  fome  that  may  make  oath  of  the  true 
keeping  it,  will  be  too  much  delay,  the  Court  will 
fometimes  order,,  that  a  commiffion  be  delivered  to  a 
^Mafter  to  (end  by  the  poft ;  and  that  here  ceive  it  back 
ty  the  poft  when  ^xecuted«]  C*  ^^*  ^^*  7*«1 

1 4  [Sometimes 
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/  [Sometimes  it  «$  alfo  tp  examine  witncffes  mperp^^. 
tnam  u't  memoriam.] 


To  examine  Witnejfcs. 

Account.  .  [-pHOUGH  a  caufc  be  only  matter  of  account, 
»  1  which  may  be,  and  ordiparily  i$,  examined  to 
after  hearing  ;  yet  where  a  dcfencant  d^ircd  a  coijfi- 
miffion  before  bearing,  the  Court?  granted  it,  as  being 
what  he  had  aright  to.] 
Rejoinder.  [Before  this  commiffion  ifllie,    the  plaintiff"  is  or- 

'  dinar. ly   to  reply,    and  to  ferve  the  defendant  with   a 

fuhposna  to  rejoin,  and  upon  the  return  thereof  give  an 
eight-days  rule  to  rejoin  j  which  the  defendant  having 
done,  or  the  eight  days  being  expired,  the  complainant 
^ay  give  two  ordinary  return-days  for  the^  defendant 
to  produce  his  witncfles,  and  then  a  peremptory  day  ; 
before  which  if  the  defendant  comes  in,   he  may  join 
rrotK.io.]'      in  commiffion  with  the  plaintiff  j  or   if  the   plaintiff 
NotaWayigran.  think  not  fit  to  join  in  commiffion,  the  defendant  may 
ted,  till  the  cauie  ^f  courfe,  upon  petition  or  motion,  have  one  e^ parte."} 
itatifltie.  [Though  this  commiffion  to  examine  is  not  ordi- 

nariry  to  be" granted  till  the  caufe  be  at  iffue  ;    yet  if  a 
witnefs  be  very  aged  or    fuk,    the  Court  will  fome- 
times-order  \t  even  before  anfjve?,] 
Subpttuatore-        j-jf  the  defendant  rejoin^rtf//j,  or  the  parties  goto  com^ 
Ich  Cafei  jc  1  miffion  by  confent,  there  needs  no/ubp(^4  to  rejoin.] 
Biilind  apfwcr.       [;lf  the  plaintiff  be  minded  to  go  tohearingon  bill  and 
Hcaiing.  -         anfwer,  then  he  neither  replies,  nor  takes  a  commiffion.] 
Whotohavethe      [The'  plaintiff  is  ordinarily  to  have  the  firft  taking 
carnage  of  it.      ^^^  ^^^j  carriage  of  the  commiffion  to  examine.] 
f«  P»,AIiii.i7.1      jBut'jf  the  defendant  has  witneffes  which  live  be- 
yond the  feas,   where  the  plaintifF  has  qone,    it  (houU 
jcem  ofherwite  ;  for  in  fuch  cafe  he  fliall  have  a  com- 
miffion  granted  him  for  examining  his  witnelTcs  only.] 
'    r  And  fo  he  (hall,  if  his  witneCes  hcrelivea  long  way 
off  the  plaintiff's,  as  60  or  80  miles,] 
'    [So'  if  when  the  caufe  is  at  ifiue,  the  plaintiff  will 
not  go  on  to  comfniflion,    the  defendant  may  have  a 
commiffion  to  examine  his  own  witneffes,    and  fhaU 

rroth.  16.]       have  the  carriage  thereof.] 

[So  perhaps,  if  the  plaintiff  coipmit  any  grofs  abufe 
in  the  execution  of  the  firft  commiffion,  the'defendar^t 
Diallhav^  the  carriage  of  the  fecond.]    ^'       '    '      •' 
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.    [The  ancient  way  ^  of  naming  cotnmiffionerSi    itHdwcawmiP 

fcems,  was  this  :  the  plainiifF's  clerk  firft  named  one,  fi°«^»"»«^- 

to  which  the  defendant  might  give  general  exceptions  ; 

the  defendant  named  the  fecond,  the  complainant  the 

third,  and  the  defendant  the  fourth.] 

..    [But  now,  when  a  party  is  intitled,  and  mindedtto 

take  out  a  commiffion  to  examine,  his  clerk  or  deputy 

calls  upon  the  other  parties  for  four  commiffioners' 

names,  which  being  given  him  in  time,,  he  gives  the  i[ 

other  four :    and   after  each  clerk  has  cpnfulted   his 

client,  or  the  folicitor,  he  ftrikes  out  two  of  the  four 

delivered  by  the  other.     Firft,  he  that  has  the  carriage 

of  the  commiffion  ftrikes  out  one  of  them  named  by 

the  other,  then  the  other  (Irikes  out  one  of  his,    and 

fo  each  one  more;    and   the  four  remaining  are  the  [Coiq. Sol. s^*] 

commiffipners.]  * 

[The  common    exceptions  to  commif&oners   are  Erceptiooito 

thefe:]  commiffioiieif, 

[That  he  is  of  kindred,  allied  to  the  party  for  whom 
he  is  named.] 

[That  he  is  mader  to  the  party,  his  landlord,  or 
partner.] 

[That  he'hath  a  fuitin  law  with  the  party  adverfe  to 
him  for  whom  the  Commiilioner  is  named-;  or  is  of 
Council,  or  is  attorney,  or  folicitor,  or  follower  of 
the  caufe  on  one  fide,] 

[That  the  party  is  indebted  to  him  ;  or  any  other 
apparent  caufe  of  partiality  orfiding  with  either  party.]  [Toih.  «Oj'»i.] 

[Heretofore  it  was  commonly  ufed,  that  either  party 
anight  give  exceptions. to  one,  and  they  feldom  gave 
exceptions  to  more.]  [Toih.  »r.J 

[if  the.adVerfe  party  does  not  give  or  ftrike  names  Commiflions «« 
in  time,  he  who  is  to  have  the  carriage  of  the  com*  P""' 
miffion  may  by  order,  upon  rriotion,  name  all  the  four, 
and  have  a  ^ommiiTion  ex  parte."] 

[Where  a  coromiffion  is  granted  /jr^^r//,  there  needs 
.DO  notice  to  the  other  fide  of  the  execution  thereof.]      [3Px.A^lm  61.I 

[Said,  after  a  yj/^^flp«j  to  rejoin  fervcd,  an.d  com* 
.iniffioners  names  called  for  in  term  of  the  defendant's 
clerk,  who  refufes  or  delays  joining  in  commiffion  till 
:the  fecond  feal  after  term,  the  complainant's  clerk  may 
.make  a  commiffion  ex  parte.] 

[By  the  ancient  orders  and  courfe  of  the  Court,  the  when  |rante4. 
cornmiffion  wa^  not  to  be  granted  but  for  age,  impo* 
tence,  or  jemoie  diftancc  of  place.  J  l^'*  ^*»*  f^l 
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fOr.  Ch.  IC9. 
Px.  Aim.  17.] 

D^pofitioni  fttp- 
priced. 

[2  Ch.  Ref, 

Irregolantj* 
[CI.  Tut.  30.] 

C*mnnx(Ticn  rc- 


[Bot  now  the  order  is  only,  that  no  commlfllon  t9 
examine  witnefies  (hall  be  executed  in  or  i\tzr  Londen^ 
sor  within  ten  noiles  thereof,  without  a  fpecial  order^ 
to  be  obtained  upon  affidarit  of  the  party's  inability  to 
travel,  or  other  good  matter  ;  and  all  depofitions  taken 
contrary  hereto  (hall  be  fuperfeded  and  fupprefled  ipfi 
fa&Qj  and  not  allowed  to  be  read  as  evidence  at 
hearing ;  and  the  panies  who  caufed  the  fame  to  be 
executed  are  to  fqffer  fuch  punifhment  for  their  con-* 
tempt  and  irregularity  as  the  Court  ihall  think  fit*] 

[It  is  irregular  for  the  clerk  of  the  folicitor  in  the 
caufe  tp  write  as  clerk  in  the  execution  of  the  com- 
miffion  ;  and  the  Co6rt  has  in  fuch  cafe  fupprefled  the 
depofitions.}  . 

[Said,  a  commiflion  to  examine  cannot  be  difcharged 
upon  a  petition  without  reference  and  a  certificate  (of 
irregularityX.l 

[If  by  d.efault  of  him  that  has  the  carriage  of  the 
Hewed  ia  wh^t  commlffion,  or  his  commiffioners,  nothing  is  done 
^^*'  thereon,   he  (hall  bear  the  charges  the  other  fide  was 

put  to  about  it,  either  for  fees  of  court,  bringing  or  re- 
taining commiffioners  or  witnefles,  or  other  wife,  to  be 
afcertained  by  the  oath  of  the  party.  Or  him  that  dif* 
burfed  the  money  for  htm,  and  (ball  renew  the  com-* 
[Or.  Cb,  108.]  miffion  at  his  own  charge^} 

Whit  notice  of  [He  who  bas  the  carriage  of  the  commiffion,  or  his 
executing  the  commi^oners,  muft  either  in  perfon,  or  by  note  left 
•MiBnOton.        jj,  writing  at  the  place  of  the  ufual  abode  of  the  party^ 

or  his  folicitor,  or  fome  other  perfon  mentioned  in.  the 
label  of  the  commiiGon,  give  14  days  notice  of  the  time 
and  place  of  executing  the  commiffion.  it  is  ordinarHy 
done  by  note  under  the  hands  of  twoof  tbecommiffioneri 
{Ccm.  Sol  S9.]   to  fome  perfon  mentioned  in  the  labels  to  that  purpofe*] 

[If  notice  be  nor^iven  of  executing  the  commiffion, 
the  Court  will  fupprcfs  the  examinations,  and  grant 
the  other  a  new  commiffion.  j 

[Said,  if  notice  be  given  of  executing  the  com* 
miffion,  and  at  the  day  appointed  the  commiffion  is 
opened,  and  nothing  done  thereupon,  and  no  adjourn- 
ment made,  the  commiffion  is  loft,  except  the  other 
fide  agree  to  adjourn  or  take  new  notice.  But  if  the 
commiffion  be  not  opened,  and  be  who  has  the  carriage 
thereof  gives  new  notice  and  then  executes  it,  this  is  a 
fufficient  execution,  uniefs  in  the  meanwhile  the  other 
iidehad  obtaiqed  aad  fervid  M  order  toftay  proccediogt 

tilt 


fCofn.  Sol.  }o. 
Px.  Aim.  %.\ 


COMMISSION  TO  EXAMINE.  ,^43 

till  the  cofts-  of  the  former  day  be  paid,  apd  that  tb^y 
are  not  paid.] 

[Where  only  one  commif&oner  on  each  fide  met,  the  CommifliiMi 
plaintiiPs  cotnmii&oner  went  away  without  doing  atiy  '">*^*^- 
things    ancf  (o  the  commiffion  was   loft ;    the  Court 
ordered  the  plaintiff  to  pay  the  defendant  his  cofts,  and 
that  there  be  a  new  comiiiiffion,  and  the  defendant  to 
have  the  carriage  of  it.] 

f  Due  notice  being  given,  if  the  one  fide  produces  Notice* 
and  examines  all  his  witnefles,  and  the  other  fide  does  ^fl  **^* 
not,  but  prays  a  new  commiffion  ;  if  it  be  granted,  he 
that  pravs  it  (hall  bear  all  the  charges  of  fuch  renewed 
commiffion  both  in  court  and  in  the  country,  and  as 
well  ftjr  the  charge  and  entertainment  of  the  other's^ 
commiffioners  as  nis  own  ;  and  the  other  fide  fhall  be 
permitted  to  crofs-examine  the  witneffi*s  produced  by^ 
him  that  renews  the  commiffion.;  But  if  the  other  fide 
will  examine  any  other  witneflTes  of  his  own,  then  he 
fliall  bear  his  own  part  of  the  charge.     The  charges 
above-mentioned  to  be  afcertained  by  the  oath  of  the  [pr.Ch,  ^6t. 
party,  or  of  him  who  din>urfed  the  money  for  him.]        ^%,j      '   ^* 

[Where  a  commiffion  loft  by  the  fault  of  him  who  commlffionloil* 
)iad  the  carriage  of  it,  is  renewed,  the  other  fide  com- 
monly hath  the  carriage  of  it,]  *  f  p   ai    6  i 
.  [Said,  if  the  commiffion  become  void  by  error  of  the       '*    "*  **•* 
clerk  in  making  it,  the  cofts  (ball  be  borne  by  him,  and  Error, 
that  fide  for  whom  it  was  taken  out,  and 'who  had  the  ^^^'' 
carriage  of  it.]  .^^^  ^^j    ^  . 

[If  commiffioners  on  both  fiJesattend  the  exccutionof  ^  **"**  ^  *  ^^'^ 
acommiffion,andoneGdeexamines,andtheothernelther  if  one  fide  doa 
examines  nor  puts  in  interrogatories,  he  (hall  never  do  it  not  cxamiae. . 
afterwards  withoutorder  of  Courton  goodcaufefhewn.] 

[So  where  the  defendant  joins  in  commiffion,  ^c» 
though  his  commiffioners  do  not  attend.}  [ch!ca.^^74T 

[But  if  affidavit  be  made  of  fome  reafonable  caufe  of 
non-attendance,  and  that  neither  the  parry  (who  did 
not  examine)  nor  any  for  him,  or  by  his  diredion  or 
knowledge,  has  feen,  heard,  or  been  informed  of  the 
depofitions  taken,  or  any  part  of  them,  nor  willingly 
will  fee,  i^c.  till  he  has  examined,  or  till  publication, 
the  Court  will  grant  him  a  commiffion  to  examine.] 

[And  fo  upon  an  examination  in  court  before  the 
examiner;  find  the  Court  in  fuch  cafes  will  order  pub- 
lication to  ftay  fome  time.] 

[He,  at  whofe  inftance  a  commiffion  is  renewed  after  ^<nsw^d 
4  foro^r  commi(5on  executed  and  returned,  and  he  by  ««»^'«i^»-  * 

the 
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the  default  of  whom  or  of  whofc  commiffioners  a  former 
commiflion  was  not  executed,  iind  is  thereupon  renewed, 
fhall  at  his  peril  examine;  all  his  witnefTes  on  that  reu 
ncwed  commiflion,  or  (hall  examine  them  in  court  by 
the  end  of  ihe  term  it  is  returnable,  without  any  more 

rOr.Ch.  109.  /     ^u      J   I     .  n  ^ 

P«.Al.n.  18]    or  further  deJay.] 

Tubitcttion.  [Where  publication  is  paft,    no  commiflion  10  ex- 

[Con.  Sol.  sO  amine  can  be  granted  or  renewed  without  fpecial  order.  J 

:>ubp»«ii.  [Heretofore  fubfxvnds  were  frequently  granted  for 

Itc.T    ****        witntfles  to  appear  and  teftify  before  ihecommiflioners,} 

S(M»tciOfM.  [But  the  ^en^ral  courfe  now  is,  the  commiflioners 

by  note  or  fummfons  under  two  or' more  of  their  hands 

Cdll  the  witneflH  before  them.    But  I  think  no  attach* 

mcnt   lies    againft   the    witneffes    for   not    appearing 

thereon,  feeing  no  writ  is  diredled  to  them,    nor  the 

great  feal  (hewn  them.] 

[Where  a  witncfs  refufed  to  be  examined  before 

commiflioners,  the  Court  upon  motion  granted  zfub' 

poena  for  him  to  be  examined  in  court,     at  his  own 

cofls  ;  and,  it  feemf,   is  the  method  ftill   taken   with 

£C1.  Tut.  9.]     them,  if  they  refufe  to  appear  or  be  examined, ) 

[Where  the  witncfTes  ate  duly  ferved,  &fr.  (and  are 
[i  Px.  Aim.  19.  able)  but  do  not  appear,  a  new  commiflion  may  be  had 
Com.  Sol.  so. J  upon  oath  thereof.] 

wiinf fs  may  re-      [Said  the  wttnefles  may  refufe  to -appear  or  be  cx- 
fuft-,  nil  charges  ^^j^^j  ^jjj  i^elr  reafonable  chatges  be  paid  them  for 

fcom.Soi.  30.]  their  pains,  lofsof  time,  and  expences.] 

loterrogatoms,        [Each  fide  ought  to  exhibit  interrogatories  :  and  fal4, 

the  Court  d  flikes  the  commiflionerscxanfYining  the  de- 
JCl.  T«t.  15. J  fendant*s  on  the  plaintifPs  interrogatories  ;  or  i contra.'] 
Wiincffe*  how  [The  Commifiioncrs  muft  them%ive.s  examine  wit- 
to  be  examined,  neflfes,  and  not  leave  fo  weighty  an  affair  to  their  clerks 
JCom.Sol.  31]  or  others.] 

[  They  ought  to  examine  them  but  to  one  inten-o- 

gaiory  at  a  time,  and  not  read  another  to  them  till  they 
flfcid.l  have  anfwered  the  former.] 

[1  hey  arc  to  hold  the  witneffes  to  the  point  inter- 

[ibtd.J  rogatcd.] 

[  Ihey^are  to  take  what  comes  from  them  fn  anfwer 
to  what  they  are  examined,  and  not  upon  their  fight 
and  reading  all  the  interrogatories  to  let  them  fet  rt 
down  themfelves.  But  after  they  have  been  examined, 
they  may  fuffer  them  upon  better  thoughts  to  amend 
e  1  their  examination  f  which  is  not  to  be  fuffcred  on  an 
>x,rtlm.>i.l   examination  in  Court).] 

[A  wit* 
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{A  wUnefs  may  bring  (hort  notes  along  with  hini'tp  WitiKfi.; 
help  hjs  memory,  but  not  the  fubftance  of  his  depo* 
fitions,  nor  may  he  tranfcribe  fuch  notes  verbatim,] 

[The  commiilioner?  ought  not  to  afk  idle  queftions^  CommiflriMen 
beudes  the  matter  of  the  interrogatories,  nor  fet  down  «o°*»^- 
impfrtinent  anfwers  ;  but  all  material  anfwers  truly.]  [c»ni.SoU9i] 

[One  commiflloner   may  be  examined  as  a  ^itnefs  commiflioners* 
by  the  other  commiifioners,    fo  he  be  examined  before  Witncfc. 
any  witnefs  hath  been  examined  in  his  prefence,  Vc» 
but  otherwife  hie  depofitions  will  be  fuppreiTed,  becaufe 
he  heard  or  faw  the  other's  depofition.J  [»CL  Tttt.19  J 

fit  is  ufual  when  an  adjournment  is  made,  to  make  a  AdjjttrniaeBt. 
memorandum  thereof,  which  the  commiflionersfign.] 

[A  rpecial.com  mi /Son  was  granted  to'  examine  the 
quantity  and  value  of  certain  ore,  ^c*  The  fix  clerks 
appointed  time  and  place.  PerCur. — ^The  time  and  place 
is  only  for  the  firft  meeting  of  the  commifSoners;  but 

after  they  may  adjourn  to  another  time,   or  another  rjOh.Ct. 
place.]  aSz.l 

[If  a  commiffion  be  adjourned  to  another  day  AdjovrAaiieiiu 
and  place,  and  witnefles  are  examined,  the  time  and 
place  where  fuch  examination^  were  taken  ought  t6  be 
mentioned  and  fet  down  in  liie  tide  of  the  refped^ive  de- 
pofitions ;  becaufe  in  an  indictment  of  perjyry  the 
place  muft  be  meistioned,  and  I  fuppofe  proved] 

[The  examinations  are  to  be  ingrofled  in  parchment,  Hxaminarioiit, 
and  the  commiflioners  are  to  fet  their  hands^  to  every  thV^aftcr!'*^^ 
iheet  and  fchedule,  and  to  a  certificate  on  the  back  of 
the  commiffion,  that  the  execution  thereof  is  contained 
in  a  fchedule  or    fcbedul^s  thereto  annexed  ;    and   the  ^ 

whole  is  to  be  clofed  up,  and  fealed  with  the  com- 
miflioners' seals,  and  to  be  delivered  to  a  Mafter  by  one 
of  them,  or  to  be  fent  up  to  the  Court  by  one  who 
muft  make  oath,  a^  on  the  delivery  of  an  anfwer,]         f^**  ^^P"'  '9'1 

[Being  fo  delivered,  the  examinations  are  not  to  be  Howkept. 
opened  or  copied  till  publication  be  duly  pafTed.j 

[If  the  commiffioncrs  cannot  agree,    or  meet   with  l'«*g»l*«'i«« 
any  obftru6lion  in  executing  the  commiflion,  that,  or  ""*  * 
.what  elfe  is  neceflary  to  inform  the  Court  of,  muft  be 
certified  by  the  commifSoners  in  the  return  of  the  com-  * 
miftion.J 

[Where  commiffioncrs  o?  one  fide  certified  irregu-  «"**  renfi-d  by 
larity,    and   both  or  one  of  the  other  fide  made  affi-  *     *'*^'* 
davit,  the  Court  ordered  the  commiffioner  on  the  other 
fide  to  make  affidavit  too  :  for  the  Court  In  fuch  cafe 

15  '  wlH 
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mrill  order  what  (hall  be  thought  neceflary  for  dircoverr 
•  [P«.  Aim.  19.]  Qf  jhe  truth  of  the  faa.] 

do""'""  ^"*        [Where  there  is  a  difagrcement  of  the  commiffioncrs 

in  the  execution  of  the  commiflion  ;  or  where  there  is 

any  other  fpecial  caufe  that  obftruds  the  execution  of 

£Com.Att.  433.  if .  ^Ug  Court  will  fend  down  an   examiner  into  the 
Totb.— 39.1      ^       /    1 
^^  *     country.] 

[The  Court  will  fometimes  order  commiflioners 
[Toth.40.]      touching  partiality  and  pradlice.] 
Commiffion  to^      [Exhibits  of  writings  were  alleged  to  have  been  al- 
Jaritics,  '  ^cred  and  interlined  fince  the  commiffion  to  examine 

[1  Ch.  Cafety     witnefies  executed  :  the  Court  granted  a  commiffion  to 
*73-]  examine  this  matter.] 

Affidavit  thereof      [Where  commiffioners  on  one  fide  certified  partiality 
in  the  other  5  the  Court  fcemed  unwilling  to  take  any 
notice  of  it;  faying,  let  them  certify  the  matter  com- 
mitted to  their  charge.     And  if  there  be  mifdeme$nor, 
(Cary  Kep«43.]  jgj  ^^e  party  wronged  make  affidavit  thereof,  faTr.] 
Irregularity  cer-      [A  joint  commiffion  iiTued  to  examine  on  both  parts'^ 
tilitd*  dircfted  to  three,   four,   or  two  commiffioners,   three 

met  and  examined  witnefles,  and  appointed  a  new  day 
to  examine  more  :  the  defendant's  commiffioners  took 
up  the  commiffion,  carried  it  away,  and  came  not  at 
the  day  appointed.  The  plaintifPs  commiffioners  came 
and  examined  witneiTes,  without  having  the  commii^ 
fion  \  and  certify  thefe  with  the  former  depofitions 
taken,  and  the  whole  matter.] 
fecum 'ti'lom-       ^^^^  ^^^^^  Ordered  the  depofitions  certified  to  be 
mi^nertr"*"  *fealed  up  again,  and  remain  here:  and  awarded  ayiv^- 
pctnd  duces  tecum  zg2imA  the  commiffioners,  to  bring 
fPrac.  H.  Ch.    jj,  ^j^g  commiffion,  and  thereupon  the  Court  would  take 
'  fl  A*  further  order.  ] 

wokU.  *"*  ^  witncfs  examined  at  a  commiffion,    fwears   re- 

p  ^      -       fie£ling  words;   yet  he  ought   not  to  pay  cofts  :    it 
*^  '      being  the  commiffioners*  fault  to  take  down  fuch  de- 
pofitions. y 
Abateoifiit.           A  commiffion  being  granted  to  examine  witnefiles  at 
,        Algiers^  the  plaintiff  died  ;   by  which  in  ftri<£h)efs,  the 
3  P.  W.  195.     ^yjj  abated  :    but  as  the  witneflfes  were  examined  there 
before  notice  of  the  plaintiflF^s  death,    the  examination 
was  held  regular.  And  it  was  faid,  that  in  a  cafe  where 
witnefles  had  been  examined  on  a  commiffion  after  the 
demife  of  the  crown,  but  before  notice  thereof,  it  had 
been  held,  that  they  were  liable  to  be  indidled  for  per- 
jury,  if  they  fwore  falfc. 

After 
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After  the  defendant  has  been  examined  on  interro-  Pttbllcati^n. 
gatories,    and  publication  pafled,    the  plaintiff  ought 
not  to  have  a  commiffion  to  ezamioe  witnefles,  in  order  3  P.  W.  4i|« 
to  falfify  the  defendant's  examination. 

If  a  commiffion  be  taken  out  in  vacation  and  has  not 
«  certain  return,  but  ox\\y Jim  dilatiom^  it  does  not  ex- 
pire the  iirft  day^of  the  following  term,    but  may  be'^  y„A.  igy. 
continued  in  execution  the  whole  of  the  next  term,  to  3  Atk.  59}. 
the  laft  return. 

After  depofitions  under  a  former  commiffion  have  Depofidonf. 
been  feen,    the  Court  will  not  fuffer  additional  inter-  3  A  k«  594. 
rogatories  to  be  exhibited  under  a  new  one^  but  con- 
fined defendant  to  the  proving  exhibits,  and  crofs  ex- 
anuning  a  perfon  filregdy  examined  for  the  plaintiff^  but 
not  to  examine  any  new  witnefles. 

Plaintiff  may  ferve  9ny  two  of  the  defendant's  com-  Notice* 
SDiffionjcrs  with  notice  of  the  execution  of  the  com-  f  AOcffiit. 
jsiffion,  and  is  not  tied  down  to  thofe  onlv  which  the 
defendant  ihould  choofe ;  for  if  it  were  fo,  and  either  of 
them  fliould  be  dead,  or  they  ihould  be  abfent  from 
the  place  appointed  for  the  execution  of  tbecommiffioo^ 
it  could  not  be  executed;  and  therefore  the  Coui;t 
lets  four,  commiffioners  ftand  to  guard  againft  fuch 
luxidents. 

A  commiffion  tp  examine  witnelles  in  a  foreign  CxecQ*ioiu 
country  at  war  with  England^  may  be  executed  at  thfs  "^^^l^* 
Jieareft  neutral  port.  .  Ao)b.6.. 

Upon  an  application  for  a  commiffion  to  examine  to  ex«miM 
Witiieffes  abroad,    to  fliew  that  legacies  given  by  two  abroad* 
codicils  were  both  intended  for  the  legatee^  the  legatee  i  Bro.  449* 
ought  to  fwear  flie  believes  that  to  be  the  tefiator's 
intention. 

However,  it  was  afterwards  determined,  upon  mo- 
tion for  a  commilfion,  to  e;Kamine  particular  witnefles  ^ 
abroad,  that  in  order  to  obtain  it,  it  is  fufficient  to  4  Bro.  Sg* 
ftate  by  affidavit  their  names,  that  their  evidence  is 
material,  and  that  they  are  abroad.  On  motion  for  a 
commiffion  to  examine  witneffes  abroad,  it  ought  to 
be  ftated  in  the  affidavit  that  the  matter  arofe  abroad, 
or  fufficient  read  from  the  anfwer  to  fliew-it.                  t  Bro.  273. 

When  a  commiffion  is  executed  abroad,  the  perfon  How  retoVati* 
who  takes  out  and  returns  it    muft  make  an  affidavit 
that  he  received  it  from  the  commiffioners.  4  Bro.  ico. 

After  a  decree,  the  Mafler  may  examine  witnefles.  After  decree. 
but  ought  not  to  do  fo  by  bis  clerk.  The  i^mtfubpoena  Sobp«na» 

iffues 


1i8 


Commission  to  examine. 


3  ytt^jw^So^i 


Comniffion 
^fier  a  decf  ee» 


Depefidont 

filed. 


Duplicate  of  the 
«oaiiiiiffion* 


iflues  as  to  bring  them  before,  the  examiner,  which  is 
the  fame  as  zfukpcend  to  anfwer  i  but  the  label  e?&- 
prefflbs  the  purpofe.  Upon  an  examination  rn  the 
country,  the  body  of  the  writ  exprefies  that  it  is  to 
teflrfy. 

Decrees  in  the  Exchequer  always  exprefs,  that  the 
Matter  be  armed  with  acommii&ontoexaminewitneiles, 
and  power  to  dire6$  the  fame  to  the  country;  it  was  fo  for- 
merly in  Chancery.  After  a  decree,  however,  if  the 
Matter  fees  caufe  for  a  commiffian  to  examine  witnefles 
3  Vcf.Jtttt.  6o>  in  the  eountry,  he  certifies  that  it  is  neceflary,  and  the 

Court  upon  motion  grants  it. 

The  depofitions,  when  returned,  are  filed  by  the  fix 
clerks  ;  but  thofe  taken  before  the  Matters  are  kept 
in  their  office. 

In  fome  cafes  the  Court  will  indulge  the  defendant 
with  an  order  for  a  duplicate  of  the  commifiion,  ef« 
pecially  if  it  be  doubtful  whether  the  plaintiff  will  ex* 
ecute  his  commiffionor  not ;  and  if  he  be  forced  on  by 
the  defendant,  as  in  an  injundion  caufe,  and  where 
Che  plaintiff  who  ^as  the  carriage  of  the  commifEon, 
refufes  to  give  notice  of  the  execution. 
'  Commiffioners  ought  to  be  indifferent  perfons ;  and 
after  commiffioners  are  ftruck,  if  it  be  difcovered  that 
one  of  the  commiffioners  is  nearly  allied,  of  council, 
folicitor,  or  partner  with  the.plaintiff  or  defendant,  ot 
any  caufe  of  partiality  can  be  (hewn,  the  Court  on 
motion  or  petition  will  order  the  party  to  name  com- 
miffioners lie  novo^  in  the  place  of  him  complained  of^ 
or  that  the  commiffion  ifTue  ex  parte. 

A  commiffion  to  examine  witnefles  beyond  fea,  in  a 
miffiont  abroad,  foreign  language,  difiers  in  point  of  form  from  the  or- 
HiAd«  308.         dinary  commiffion   to  examine  gei^erally.      For  the 

form  of  the  commiffion,  vide  {iind«  309. 


Hiad.  303. 


Cowtniflfoncii, 


HiAd.  304. 


Form  of  com* 
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COMMISSION  TO  EXAMINE 

IN  PERPETUAM  REI  MEMORIAM. 

VIDE 

Bill. 

[tF  the  defendant  does  not  (hew  caufe  againft  a  com*  Eipute, 

•    miffion,  and  yet  will  not  join,    the  plaintitf  may, 
on  nftotion,  have  a  commiflion  exparte^  and  go  alone.]  [px  Aim.  434.] 
[Said,  the  complainant  riiay  have  this  commiifion  on  Before  fubf ana. 
filing  the  bill,  even  before  zfubposna ;    but  that  I  fup- 
pofe  is  only  de  hem  effi,}     Vide  fVitntJfts^  Examination. 


■*-r 


A  COMMISSION  OF  REBELLION. 

[T^HIS  procefs  iffues  after  ai7^»  eft  inventus y  returned  Ifl^i-swhtn. 

^     upon  an  attachment^  with  proclamations*] 

[It  is  ufually  tlire£led  to  fuch  commiffioners  as  the  Howdireaed. 
plaintiff  nameS)    which  are  commonly  four,   and  one 
or  two  of  them  bailiiis,   fometimes  it  is  direded  to  the 
fheriff.]  ^ 

[Said,  the  commiffioners  may  break  open  hishoufe  to  Power  of  com. 
take  the  party,    or  even  the  houfc  of  another  where  n)»^j<>"«"' 

he  is.]  .  [.  i*x.A.«.7i.] 

[If  he  be  taken  in  or  near  Londony  in  term^  or  the  Fleet  prilbo. 
time  of  public  feals,  theyare  to  bring  him  to  the  Fleet.] 

[But  if  the  party  be  taken  in  the  country,  the  com-  secwity  for  •»• 
miflioners  may«  at  their  election,  either  bring  him  to  peanocc, 
court  without  delay,    or  take  bond  with  good  fecuHty 
to  the  Matter  of  the  Rolls  in  100  /•  penalty,  with  con- 
dition for  his  appearance,  ^r] 

[But  if  the  return  be  of  any  long  diftance,  fcfr.  and  Bail, 
the  party  offers  good  bail,  the  commiffioners  ought  to 
take  it,  (though  after  decree,)  and  not  keep  the  party 
who  has  offered  bail, lingering  inprifon  in  theirhoufes.J  [2Ch  Rep.26».] 

[If  the  commiffioners  refufe  to  return  the  writ,  the  Return  of  ih« 
Cqurt  on  motion  or  petition  will  order  them  to  return  **"*•  ^ 
it;  which  order,    if  upon  fervice  they  do   not   yield 
obedience  to^  procefs  uf  contempt  may  IfTue  againfl 

them.1 

K  [Where 


*  9 


^  I 


I30 


COMMISSIOK  OF  REB^ILUON* 


Efcape. 


Com.  Sol.  ji. 
Totb.  38,  39. 

Refcue. 


Wife  taken 
without  the 
hulbaod. 


H.  0.171. 

Noneflinven'us. 


To  whom  di- 
rected. 


Hiad.  Ii6« 


-Howcxecuted« 


Kind.  116. 


I  Atk.  5/. 


a  P.  W.  657. 

In  notis. 


Hind.  117, 


[Where  private  perfons  arc  made  cpmmiiEoners,  if 
they  take  any  of  the  parties  and  fufFer  an  efcape,  th9 
Court  on  affidavit  and  motion,  and  day  given  to  (hew 
caufc  to  the  contrary,  will  order  them  to  be  committed 
till  they  bring  him  in,  or  pay  the  debt,  ^^.J 

[So  if  any  refcue  him,  the  refcuer  will  be  ordered  (o 
ftand  committed,  ^c]  ' 

-  [A  wife  was  taken  uport  this  proccfs  and  carried, 
bound  to  prifon  and  kept  very  clofe,  the  hufband  nof 
being  taken  j  the  Court  ordered  that  fheftiouldbe  dif- 
charged  and  cofts  paid  her^  as  w^ll  in  refpeS  of  the 
bringing  her  in  without  her  huflvand^  as  her  being  fo 
hardly  dealt  with.] 

[  Upon  a  return  of  non  efl  inventus  by  the  com- 
miflioners,  or  any  two  of  them,  the  Court  will,  on 
motion,  order  the  party  to  ftand  committed,  and  to 
that  purpofethe  Lord  Keeper  grants  his  warrant  to  the 
ferjeant  at  arms.] 

f  A  commiflion  of  rebellion  is  a  writ  iffliing  out  of 
and  under  thcfeal  o(  the  Court,  direfted  fometimes  to 
the  (heriff,  but  generally  to  commiffioners  jointly  and 
fcverally  commanding  them  '*^to  attach  or  caufe  to  be 
attached  [the  defendant)^  wherefoever  he  fhall  be  found 
within  the  kingdom  of  Great  Britain^  as  a  rebel  and 
contemner  of  our  laws,  &c  "  and  i§  ufually  direfled  to 
fuch  comrrjiilioners  as  the  plaintiff  appoints,  commonly 
four  in  number.] 

Upon  this  writ,  the  party  may  be  taken  upon  a 
Sunday^  or  in  any  privileged  place  j  the  commiffioners- 
may  i^reak  open  houfes  to  take  him  ;  but  in  fuch  cafe, 
it  is  advifi^ble  for  them  to  have  a  peace-officer  wittY 
them. 

It  may  be  executed  on  a  Sunday^  though  rt  iffiied  for 
want  of  an  appearance,  or  even  for  want  of  an  anfwer 
only.  ,  * 

By  the  courfe  of  the  Court,  a  commiffion  of  rcbellioir 
iffues  only  to  the  {hcnff  of  Middlejex! 

A  party  taken  upon  this  procefs  cannot  be  bailed  by 
a  juflice  cf  the  peace. 

If  the  procefs  be  in  execution,  as  for  a  contempt  of 
an  order  of  the  Court,  whereby  cofls  are  adjudged  to 
be  paid, .  on  non- performance  of  a  decree,  the  com- 
miffioners ought  not  to  bail  the  party,  .but  fhould  keep 
him  in  cuftody  and  bring,  him  into  court  on  the  daj 
of  (he  return  5  and  on  motioo,  he  will  be  turned  over 

^  to 
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to  the  Fleet  prifon  till  he  performs  the  duty,  and  pays 

the  corts  of  his  contempt,  which  are  50^.  and  6j.  8v/.- Hind.  117. 

to  each    commifiioneri    who  makes  a  return  to  the  Bunb.  50. 

commidion. 

But  cdmmiflioners  oF  rebellion,  where  it  is  upon 
(he  ordinary  procefs,  nbt  only  may^  but  ought  to  take 
a  bond  as  9  fecurity  for  the  defendant  to  appear^  Bonb.  50. 

If  the  defendant  be  taken  upon  a  commifiion  of  re-  Coflt. 
bellion  which  iffued   irregularly,    the  defendant  ihall  i  Vern.i69t 
have  Gofts. 

If  an  avSiion  at  law  be  brought  for  an   aiTauIt  and  Irregularity. 
battery,  or   falfe  imprifonm^nt,  in  executing  a  com- 
mifBon  of  rebellion,    an  injunflion  will  be  granted  : 
becaufe  (he  irregularity  can  only  be  examined  in  this  iVero.  269. 
courts 

If  an  efcape  be  with  theconfent  of  the  commiflioners  Ercape. 
they  will  be  committed  till  they  pay  the 'debt.  Hind.  118. 

Though  a  commifiion  of  rcbellicn  may  be  executed  When  executed, 
on  a  Sunday^   yet  the  Chancellor  faid,    that  he  fhould 
much  difapprove  fuch  an  execution  of  it,  unlefs  in  calj&s 
of  abfolute  necef&ty,  and  if  executed  in  church,  would 
punifh  the  coirmiifioners, .  and   that  they  would  have  m.  s. 
been  punifliable  at  law.  '3J*»«eJ797» 


COMMISSION  TO  EXAMINE 

PARTIES. 

This  is  either  upon  a  Contempt, 

(Vide  Examination^  Contempt y) 
or,— to  a  Caufe. 

[And  this  either  before  or  after  hearing.  Vide  Ex* 

aminaiion^  Parties.  ] 

•  » 

[  Commiffion  to  examine  Stranger  s  to  the  Caufe  : 
As,  Contemnors,  Workmen,  te'*.] 

[There  are  feveral  other  Commiffions,  a«  the  matter 

requires;    as  touching  Lands  and  Buildings.]  [tP%.A\m,<i%} 

[  To  diflinguifh  lands.]  r u^i^,  ,,0  1 

[ :  To  divide  them*     3  M.  83.] 

K2 


15^ 

[i  Px.  Aim* 

J30.J      ^ 
[Ibid,  97.J 

[Ibid.  III.] 

[1  Px.  Aim. 

«74)      ^ 
[  I  Px*  Aim. 

S66.J 

[CI.  Tut.  Cb. 


[CI.  Tut] 

[i  Ps.Ala.9S.] 

[iPx»  Aim.  6f. 
CI.  Tot.  383. 


COMMISSION  TO  EXAMINE  PARTIES. 


[sPx*  Aim* 

[CI.  Tut.  Ch. 
io6<] 


[i  Px.  Aim. 

J77.] 

[CI.  Tut.  317. 
I  Px*  Aim.  918.] 

[i  Px.  Aim. 

[Cl.Tut.  a8r. 

324.327.  359- 
1  Px.  Alffl.86.] 

[CI.  Tot.  366.] 


[Weft.  P. 
9ea.  36.] 

[i  Px.  AlfB, 
>3«.] 


effion,  and  bring  thofe  found  on  the  land  to  prifpn.] 

Touching  other  matters  j  as^ 
To  fell  timber,    and  thereby  levy  a  fum  of 


■'    ■  To  divide  by  confenc] 
>         To  divide  and  give  poileffion.] 
'  ■       To  feparate  lands  by  oath  of  witnefies.] 

To    view    and    certify    incroachments  ia 

buildings.] 

To  the  iherifF  Co  deliver  poiTeiSon  of  lands, 


poft  dicree.'] 

To  furvey  and  examine  the  metes  and  bounds 


of  lands  ;  and  to  aifign  the  bounds,  and  determine 
the  matter  if  they  can  \  and  to  certify  the  Court  what 
they  do.] 

Of  affiftance,  which  purfues  an  injun£lion. 


and  is  much  of  the  fame  nature.] 

To  rfiife  the  poffi  eomitatus  and  deliver  pof- 


money  purfuant  to  an  order  of  Court.] 

To  fell  trees  fufficient  to  repair  houfes. 


ac* 


cording  to  an  order  of  Court.] 

To  take  an  infant  out  of  his  guardian's  hands 


he  firft  fued  by,  who  refufes  to  deliver  hini  on  the 
order  of  the  Court,    and  to  deliver  him  to  one  ap- 
pointed by  the  Court.] 
To  amend  miftakes  in   the  engroflment  of 


depodtions.] 

To  receive  writings  of  the  defendant,  which 


he  hath  confeiTed  in  his  anfwer*] 

■  To  hear  and  determine  all  matters  in  contro- 


verfy  depending  in  this  court,  between  the  plaintiff 

and  defendant.] 

To  take   the  defendant's  anfwer,    examine 


witnefles,  and  to  hear  and  determine  the  matter.] 
■^-     ■  To  examine  whether  a  defendant  was  not' 


able  to  travel  here  to  court  at  the  return  of  a  pro- 
cefsy  as  was  fworn  per  affidavit.] 

To  examine  fequeftrators  touching  the  profitl* 


Vide  Ssque/lration.} 
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"33 


COMPTROLLER  OF  THE  HAMPER. 

[of  attends  daily  on  the  Lord  Keeper  in  term  time^ 
•*•■*  and 'on  feal  days  out  of  term.] 
[His  office  istp  receive  all  writs,  and  whatever  pafles 
the  great  feal,  from  the  clerk  of  the  Hamper,  fealed 
up  in  bags  ;  and  to  open  the  bags,  and  take  an  ac- 
count of  the  number,  nature,  and  kinds  of  what  he  fo 
receives,  and  enter  the  fame  in  a  book,  whereby  to 
charge  the  clerk  of  the  Hamper.] 


CONTEMPTS  AND  COMMITMENT. 

VIDB 

Proce/s  of  Contempt. 
Subfarid. 

Attachment  cum  Proclamationc. 
Interrogatories. 
Demurrer,   Infant. 
Decree  and  Cojis. 

I  A  Contempt  is  a  difobedience  to  the  Court,  or  an  what. 

^^  oppofing  or  dcfpifmg  the  authority,  juftice,  or 
dignity  thereof.] 

.  [It  commonly  confifts  in  a  party's  doing  othe^wife 
than  he  is  enjoined  to  do ;  or  not  doing  what  he  is  com* 
manded  or  rec^uired  by  the  procefs,  order,  or  decree  of 
the  Court.] 

[Sometimes  it  arifes  by  one  or  more^  their  op- 
pofing or  difturbing  the  execution  or  fervice  of  the 
procefs  of  the  Court,   or  ufing  force  to  the  party  that  [T©th.  it.] 
ierves  it.] 

[Sometimes  by  ufing  wprdsr  importing  fcorn,  rc« 
proach,  or  diminution  of  the. Court,  its  proceft,  orders 
officers,  orminifters,  upon  executing  or  ferving  fucb 
procefs  or  orders.] 

[It  is  alfo  a  contempt  to  abufe  the  procefs  of  the 
Court  by  wilfully  doing  any  wrong  in  exQcpting  it,  or 

K  3  making 
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making  ufe  of  it  as  a  handle  to  do  wrong  j  or  to  do 
any  thing  under  colour  or  pretence  of  procefs,  or  au- 
thority of  this  Court,  withdWt  fuch  procefs  or  authority:] 

%  A*k.  471.        obujing  parties  or  pt^ttdtcing  mankind  before  the  cauje 

is  heard*  *  •        * 

fToih.41.]  [It  is  a  great  contenjpt  to  terrify  a  witnefs  that  is  to 

be  examined.] 

[It   is   an  exceeding   h'gh   conten[)pt  to   forge  or 
counterfeit  the  procefs  or  feal  of  the  Cqjurt.     Vid?. 
Subpcend*  ] 

Howpuniihed.    ^      [For  any  di reft  and  pofitive  contempt,  a  party  cnay 

not  only  betaken  into^cuftoJy,  but  committed  to  th6 

[Weft.Sea.3a.]  Fleet  during  the  pleafure  of  the  Court] 

[But  for  a  bare  contempt  in  not  doing  fomewhat, 

[Ibid.}  ^ijen  only  till  he  obey  and  perform  ;  for,] 

[A  contempt  in  doing  fomcwhat  againrt  the  order  of 
the  pourt  is  accounted  much  greater  than  omitting  to 
do  fomcwhat  commanded  ;  feeing  the  one  is  wilful,  the 
other  not  always  fo.  And  befides,  vfhAt  is  only  not 
done,  may  be  done  :  but  what  is  once  done,  cannot 
be  undone ;  though  its  eft'cdis  may  often  be  made  to 
ceafc,  or  reparation  m^y  be  made.] 

^'^c^Ik''^  [Though  a  procefs  be  irregularly  iffued,  it  may  be  a 

[Cl.  Tut.  II.]    contempt  to  difobey  it,] 

Con'empt  dif"^         [Where  a  man  is  imprlfoned  upon  mere  contempts 

cha*ged»  p^f}^    hg  ^lay  be  difcharged,  ex  gratia^  after  fufficient 

imprifonment,  or  he  may  be  otherwife  dtfpenfed  ^ithal. 
But  where  it  is  for  n  on -performance  of  any  order  of 
Court,  ftill  in  force,  between  parties,  the  contemptor 
is  not  to  be  difcharged  till  he  has  yielded  obedience  ; 
but  the  Court  may  difpenfe  with  the  perfcrqianc^  of  the 

fCom.  SoL  11  ]  order  for  a  time.) 

B0114  to  appear.    '    [Such  as  are  brought  in  upon  procefs  of  contempt, 

muft  (if  they  will  have  their  liberty)    enter  into  bond 

to  appear  dedi^  in  diem^  and  not  to  depart  without  leave 

[C  m.  Soj.  37.  J  Qf  tiie   Court  i   elfe  ihcy  will   be  committed  to  the 

Fleet.] 

[Where  a  defendant  was  taken  or  brought  in  upon  a 

I  '^V     *      *    commiffion  of  rebellion,  he  was  forthwith  committed; 

I^roceft.  becaufe  he  had  fat  out  all  the  ordinary  procefs  of  con- 

tempt.] 

[For the  contempt  of  not  appearing  upon  zfitbpasni 

*  cd refpondendum  :  or  having  appeared,  for  not  anfwering  \ 

there  goes  an  attachment  of  courfe.     Then,  upon  ndn 
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tfi  inventus  returned  to  it,  an  attachment  and  procla- 
mation. On  the  like  return  of  this,  a  commiflion  of 
rebellion.  Upon  the  Iil;e  return,  to  this,  the  Lord 
I^eeper  grants  an  order  for  his  warrant  to  the  ferjeant 
at  arms,  to  take  the  defendant,  ^c.  Upon  his  non  ejl 
inventus^  the  Court  grants  a  fequedration.] 

[Noiii  If  the  defendant  has  appeared,  and  is  in  con-  Bill  tak*en  pro 
tempt  for  not  anfwering,  then  upon  a  non  eft  inventus  "«f«^<'» 
returned  by  a  ferjeant  at  arms,  or  a  nihil  returned  on 
the  fequeftration,  or  the.  defendant's  continuing  ob- 
ftin^te  in  his  contempt,  the  Court  will  order  the  caufe 
to  be  fet  down  for  bearing,  and  will  take  the  bill,  pro 
tmfejfi  and  decree  for^  the  complainant  ^ccordin^  to 
the  prayer  of  the  bill.]  [1Ch.Rep.184] 

[If  in  fuch  c^fe  the  plaintiff*  by  his  bill  prays  an  in-  Ipjunaipo. 
junSion  to  quiet  a  pofTcffion,  or  to  ftay  the  defendant's 
proceedings  at  law,    the  Court  will  grant  him  a  per- 
petual injun^lion.] 

[Where    the   defc-ndant  is    fuhpecnffd  to   make  a  Anlwc. 
better  anfwer,    and  he  appears  not  thereto,  but  (lands 
out  all  contempts,    fuch  procefs  and  proceedings  are  ^ 

uied   as.vUpon    the  fit&,  - fubpqgna  to  anfwer.      Vide 
Suhpoena.] 

[As  to  cotitempts  againftan  orderg   the  party  muft  Cmtemptf 
commonly  be  ferved  with  the  orrfer  under  feal,  ere  he  againft  an  or^tr. 
can  be  brought  into  contempt  for  not  obeying  it.J 

[But  if  the  party  wasaflually  prefent  in  court  when  Party  prefeat 
the  order  was'pronounccd  ;  or  if  he  be  a  fervant  or  mi-  no»i««    • 
njft-3r  of  the  court,  upon  whom  the  order  is  made,  as 
a  folicitor,  ^c.   it  may  be  otherwife.     And  if  the  facl  3  Atk.  567. 
be  againft  a  ftanding  order  of  the  Court,  -  there  need* 
no  npticefof  it.] 

[If  it  be  proved  that,  the  order  under  feal  left  with  a  Notrce. 
fervant,  ^c,  came  ta  the  party's  band,  it  may  be  fuf- 
ficient  foundation  for  a  contemph     Vide  Money ^  and  ci.  Tot.  2. 
JVrit  of  Execution  of  a  Decree  A 

r[]For  contempts  againft  an  oxitxifirji^  an  attach-  Coutempt*- 
ment  goes  forth,    upon  an  aiftdavit  of  the  conteVnot.  »B«*ift  *»  <>'«*«'• 
Thea  the  party  being  taken  (if  he  deny  the  contempt) 
is  to  be  examined  touching  the  contempt,  upon  iiUer- 
rogatories,  which  are  commonly  upon  motion  referred 
to  a  Mader  to  fettle,  and  to  examine  him  upon-;  other- 
wife  he  is  t(T  be  examined  by  one  of  the  exaniinors  of  [Com.Soi.  21. 
tjie  Court.]  Com. Att. 459] 

K4  V        .  £If 
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[If  upon  examination  he  deny  the  contempt,  the  ad- 
verfe  party  may  upon  motion  and  order  examine  wit- 

[Toth.3j.]       neffes  to  prove  it.     ViJg  infra.-] 

AppearaQc«  [Said,  the  contemptor  coming  in  gratis,  or  upon 

*'****"  proceff,  is  to  give  notice  to  the  clerk  on  the  other  fide 

of  his  appearance  :  and  if  there  be  no  interrogatories 
put  in^before  an  examinor,  within  eight  days  after 
notice,  or  the  party  being  examined  ;  if  no  reference 
to  a  Mafler  be  obtained  by  motion  or  order  to  certify 
whether  the  contempt  be  proved  or  not ;  nor  a  com- 
miffion  taken  out  by  the  party  profccuting,  to  prove  it  j 
norany  witnefies  examined  within  a  month  to  prove, 
the   contempt.      The  contemptor  may  be  difcharged 

[Com,  So!.  II.]  j^„^  jjave  his  cofts  taxed  by  a  Matter  without  motion.] 

Depaiture  after       £|f  ^^fttr  appearance  on  procefs  of  contempt,  and  ioT 

fpptarancc.        terrogatories  exhibited,  the  parly  without  leave  of  the 
Court  depart  before  he  be  examined  ;  then  upon  motion 
and  certificate  from  theregifter  of  fuch  his  departure,  and 
of  the   interrogatories  exhibited  from   the  examinor, 
^  he  is  to  ftand  committed  without  further  day  given 

him  ;  and  is  not  to  be  difcharged  from  fuch  hrs  con- 
tempt, till  he  hatlTbeen  examined  and  cleared  of  hi$ 
contempt.]     And, 

Coft|.  [Though  he  be  cleared  of  his  contempt,  yet  he  (hall 

have  no  cofts,  becauf^  of  his  difobedience  in  not  being, 
examined,  without  the  profecucor's  charge  and  trouble 
in  moving  the  Court  for  his  commitment.]     And, 

Difchargf.  [if  upon  his  examination,  or  by  proofs,  he  be  found 

in  contempt,    he  fhall  clear  his  contempt  and  pay  the 

[Or.  Ch«.  1131  profecutor  his  cofts,  before  he  be  difcharged  of  his  im- 

''*■'  prifonment.] 

lAterrugitoriei.        [The  Court  on  motion  will  haften  the  filing  inter- 
rogatories on  a  contempt    A  party  in  cuftody  on  pro-  -i 
cefs  of  contempt  appeared  and  prayed  to  be  examined ; 
the  Court  ordered  interrogatories  to  be  filed  in  /our 
days,  or  the  party  to  be  difcharged,] 

Cflfflmiflio9.  [When  a  party  profecuted  on  a  contempt  has  denied 

it,  or  it  does  not  clearly  appear  by  his  examinations,  the 
prpfecutor  may  take  out  a  commiffioTi  of  courfe,  to 
prove  the  contempt.  And  in  fuch  cafe  the  party  pro- 
fecuted may  name  one  commiiConer  to  be  prefent  at  , 
^he  execution  of  the  commifHon ;  and  may /rrofs  exa- 
mine the  witneftes  produced  againft  him  to  prove  the 
contempt;  but  is  not  to  examine  any  v^itneiTes  on  his 
part,   uolefs  b^  (ball  fatiify  the  Court  touching  fome 

matter 
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matter  of  fad  neceflary  to  be  proved  for  clearing  the 
truth,;  and  then  he  is  to  examine  them  only  to  fuch 
particular  points  fee  down,  and  the  other  m^y  alfo  ex* 
amine  them  ;  and  the  interrogatories  on  both  fides  are 
to  be  included  in  the  commiffion.}  [O'*  ^^»  H4J 

II  Where,  upon  2ifubpcend  ad  refpondendum^  the  party  Proof* 
upon  his  exaflRination  (Wearech  he  was  not  ferved.  If 
upon  a  commiffion  to  examine  to  the  contempt  for  not 
appearing,  the  party  that  ferved  the  fuhpctnS  (fo  that  it 
be  not  the  plaintiiF  himfelf)  depofe  that  he  perfonally 
ferved  the  defendant  hi mfclf:  this  is  fuiHcient  proof.]    [CKTot.3.J 

[So,  where  an  affidavit  of  fervice  of  an  injun6^ion  is 
made,  and  the,  party  in  contempt  doth  on  his  examina* 
tion  deny  the  fervice  ;  if,  on  a  commiffion  to  prove  it, 
one  witnefs  fwears  the  fervice  ^  that,  with  the  affidavit, 
is  fufficient  proof  of  the  contempts]  [CI.  Tot.  6.J 

[But,  to  prove  a  contempt  in  not  obeying  a  decree, 
faid,  there  muft  be  two  dired  witnefles.]  Ibid. 

[Upon  an  ordinary  contempt,  a  commiffion  was  had 
by  the  plaintiiF,  who  proved  the  contempt  pofitively  by 
one  witnefs.     The  defendant  alleged  the  procefs  was 
by  miftakc  ferved  on  a  wrong  perfon,   and  prayed  a  r,  cb,  Cafeb 
commiffion  to  examine  to  it ;  and  it  w^s  granted.]        loo.] 

[Where  a  contempt  is  profecuted  againft  one,  who,  Commiffioa^ 
by  reafon  of  age,  ficknefs,  or  other  caufe,  is  not  able 
to  travel ;  or  againil  many  perfons  who  are  fervants  or 
workmen  that  live  far  oft,  the  Court  will,  on  motion 
and  affidavit  thereof,  grant  a  commiffion  to  examine 
them  in  the  country,  which  (ball  be  fued  out  an^  ex<- 
ecuted  at  the  charge  of  the  perfon  defiring  it,  diredJed 
4o  fMch  indifferent  perfons  as  the  profecutors  of  the  com- 
miffion iball  name  (as  in  other  cafes) ;  and  Onecom- 
miffioner  only  at  the  nomination  of  the  party  profecuted, 
as  aforefaid.  Which  commiffion  mufl:  he  executed  in 
fuch  convenient  time  and  place  as  the  fix  clerks  (not 
towards  the  caufe)  upon  hearing  the  clerks  on  both  fides 
fliall  fet  down.]  [0^-  ^k-  "S-} 

[Upon  any  examination  of  a  contempt  referred  to  a  Mafter*6  report 
Mailer  to  certify  whether  the  contempt  be  confefled,  ^®*** 
or  proved,  or  not ;  the  Mailer  in  his  certificate  or  re- 
port fhall  likewife  affef's  and  certify  the  coils  to  either 
party,  as  there  ihall  be  caufe  ;    without  order  or  mo* 
tion  for  that  purpofe.]  [Or.  cii.  115.^ 

'[A  party  brought  up  inpuflody  upon  procefs  of  con*  Cooimitmeot. 
temptj;  or  that  having  entered  his  appearance  with  the 

r^giftcr. 
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regifier,  doth  upon  examination  confefs  thp  contempt, 
[Toth.  33.]       or  hath  it  proved  upon  him,    will    be  committed   on 

motion.]. 

[Where  oath  is  made  of  mifdemeanor  in  beating  or 
abufmg  a  perfon  ferving  any  procefs  of  this  Court,  the 
rOr«Ch«xic     party  ofFending  is  to  ftand  com'mitted  upon  motion  3 
i'6.J  and  no  examination,  is  in  that  cafe  to  be  admitted.] 

[So  it  is,  when  affidavit  is  made  by  two  perfons  of 
fcancjalousor  contemptuous  words  againft  the  Court,  or 
the  procefs  thereof.     And,] 

[A  fingle  affidavit  in  this  1  aft  cafe  will  be  fufficient. 
for  an  attachment,  whereupon  the  perfon  charged  with 
fgcb  contempt  (ball  be  brought  in  to  be  examined.  And 
if  the  mifdemeanor  be  con^cfled  or  proved,  he  is  to  be 
committed  till  he  make  the  Court  fatisfaclion,  and  pay 
'  the  profecutor  his  cofls.  But  if  he  appear  not  to  b^ 
guilty,  fave  by  the  oath  of  the  affidator,  he  fliall  be 
difcharged  ;  but  without  having  any  cofts,  in  refpe<fi 
[Or.Ch.  116.]   of  the  oath  made  againll:  him.] 

New  examina-  [Where  a  clerk  or  folicitor  in  cuflody  for  ill  pra£lice,L^ 
^^  .  or  other  mifdemeanor,  acquitted  himfelf  upon  his  ex- 
amination on  interrogatories,  the  Court  difcharged  the 
contempt,  notwithftanding  an  affidavit  madp  after  the 
examination.  But  faidi  if  there  was  caufe,  a  new 
examination  ihould  be  ordered  as  to  that  and  other' 
matters.] 

[[f  without  fpecial  order,  an  execution  be  taken  out 
upon  a  trial  at  law  directed  by  this  Court,  the  party 
iPx.  Aim.  34.    ^iii  be  committed  for  the  contempt.] 
No  averment  [Upon  the  (herifT's  return  of  a  refcous,  the  refcuer, 

againft  the  ic-    jjp^  jj^g  party  alfo  privy  to    or  aiding  in  it,    is  to  be 
forthwith  committed  for  fuch  contempt  j  for  no  aver- 
[3 Px. Aim.  14]  nicnt.lics  againft  the  return.] 

[And  fo  it  is,    upon  a  like  return  of  commiffioners 
.  in  a  commiffibn  of  rebellion  ;  but  it  may  be  the  Court 
may  expecS  an  affidavit  from  them.] 

[A  contempt  in  not  appearing  or  a'nfwering,  is 
tomnionly  a  good  paufe  to  grant  or  continue  an 
injunction.] 

[Saidi  if  a  perfon  is  not  in  court,  (by  appearing,  faV. 
efpecially  if  he  be  in  contempt,)  he  is  not  to  be  beard  by 
cQunfel.] 

[Where  one  in  contempt  had  on  motion  got  an  order 
made  in  his  favour  j  the  Court  upon  mQiion  difmifted 

it.] 

[The 
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{]The  plaintiffin  a  crofs-bill  cannotprofecutetheother 
for  contempt  in  not  anfwering,  till  eight  days  after  he 
has  anfwered  the  firft  bill.] 

If  defendant  be  in  contempt  for  not  anfwerin^,  and  Aafwer. 
on  motion  he  obtain  time  to  anfwer,    if  it  ^e  not  ex-  ^""'•"P^f 
prefsly  ordered  that  all  contempts  in  the  mean  time  be     ' 
flayed,  theplaintifFmay  goon  and  profecute  ^he  defend-  ,  Vem  104, 
ant  for  not  anfwering. 

.   Upon  a  decree  for  payment  of  money  after  a  writ  of  Decree, 
e;xecution,  and  an  attachment  returned,  the  Court  re- 
fufcd  to  let  the  defendant  be  examined,  unlcfs  he  gave 
fecurity  to  perform  the  decree.  »Verii.9r. 

Said,  there  muft  be  two  witneflcs  to  prove  a  con-  ,  Harr. 271 
teinpt  in  not  obeying  a  decree.  '* 

In  a  bill  touching  the  eftateof SacheverelfAc-'  Comemp',  what, 

ceafed,  who  had  iHue  a  daughtier  by  his  firft  wife;  the 
queftion  was,    whether  the  defendant  was  married   to 
Mr.  Sacheverel?  Anadvertifement  xn  the  public  prints^  j  p^^  ^  ^ 
that  whoever  fhalldifcover  and  make  legal  proof  of  the       '    * 
Oiarriage  in  queftion, .  ftiould  have  joo/.    Adjudged  a 
contempt,  and  the  party  procuring  it  committed.  • 

Suing  the  bail  below  pending  a  writ  of  error  in  par- 
liament, 15  a  contempt  and  breach  of  privilege.  1  p.  w.6g5* 

A  general  a£i:  of  pardon,    though  with  exception  of  Genera!  aft  of 
contempts,  'extends  to  pardon  contempts  in  marrying  pardon. 
ijifant  wards  of  a  court  of  equity.  '  ^*  ^*  ^9^* 

A  commifllon  iffued  to  inquire  into  the  lunacy  of  Contempt 
the  Lord  Wenman  ;  and  his  wife,  though  an  Irifh  peer- 
efs,  was  committed  for  not  producing  him  to  the  com-  ^  ^•^'  70'- 
miiliont^rs. 

Defendant  in  contempt  to  a  ferjeant  at  arms  for  not  Anfwer. 
anfwering,  ,  he  puts  in  an  infufficient  anfwer.     If  the  Cofts. 
plain tifi'^s  clerk  in  court  accepts  the  cofts,  it  purges  the 
contempt ;  but  if  the  cofts  be  not  accepted,  the  plain- 
tiff^ may  go  on,  where  he  left  off"  in  his  procefs  of  con-  3  P.  w.  4S1, 
tempt,  for  a  further  apfwer.  *  Ve»-  "o. 

Marry ingan  infant  ward  of  the  Court  is  a  contempt;  infant  ward, 
though  the  parties  Concerned  had  no  notice,  that  the  3^-  w.  ii§, 
infant  was  a  ward  of  the  Court.  3  Atk.  306. 

Though  the  father  has   a  right  to  the  guardianfbip 
of  his  children,  and   may  take  them,   provided  he  be 
not  puilty  of  a  breach  of  the  peace,  from  the  perfon 
in   whofe  cuftody  they  are;   yet  if  he  takes  them  in  3P.  w,  155, 
coming  to,  or  returning  from  the  Court,   it  will  be  a 

contempt.  •     ^ 

^  There 
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COMMITMENT.     . 

There  muft  be  a  reference  to  a  Matter  for  a  proper 
fettlement,  before  a  contempt  for  marrying  a  ward  of 
Courtjcan  be  cleared. 

Publiflier  of  advertifem^nts  as  to  the  proceedings  of 
this  Court,  committed  for  contempt ;  but  difcharged 
on  fubmiffion,  and  difclofing  all  circumftances  under 
which  the  advertifement  was  publilhed. 

A  contempt  for  non-performance  of  an  order  of 
this  Court  is  a  breach  of  the  peace ;  and  a  man  who 
has  committed  fuch  contempt  may  be  taken  upon  an 
attachment  on  a  Sunday, 

Defendant  being  in  contempt  and  in  the  Fleet  prifon, 
for  not  paying  money  under  a  decree  and  obAinately 
refufingto  pay  :  it  was  prayed  thaf  he  might  be  com-  ' 
mitted  a  clofe  prifoner ;  but  the  motion  was  refufed. 

Defendant  in  cuftody  for  non-payment  of  cofts  after 
anfwer  came  in,  cannot  be  detained  till  further  anfwer, 
though  exceptions  have  been  allowed  ;  for  he  had  a 
right  to  be  difcharged  upon  putting^  in  his  anfwer,  and 
being  once  fuperfedeable,  always  remain  fo,  except  on 
a  new  caufe. 

Defendant  in  contempt  difcharged  on  putting  in  his 
anfwer,  and  depofiting  the  utmoft  fum  to  which  coft$ 
would  amount,  fubjed  to  taxation* 


1 


i^ommitmen^, 


flow. 
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COMMITMENT. 

VIDE 

Contempt^  and  IVrit  of  Execution  of  a  Decree. 

r  \  Perfon  is  faid  to  (land  committed,  when  by  the 
*^  Court  he  is  ordered  to  be.  com  mitted  to  prifon  ; 
and  he  is  thenceforth,  in  things  to  his  jdifadvantage, 
looked  upon  as  actually  in  prifon  for  contempt.  ]  And, 
[Though  he  be  not  then  taken,  nor  in  cuftodv,  yet 
the  Court  needs  not  be  again  moved  for  his  cominit<« 
nftent,  but  procefs  may  iflue  out  againft  him  ;  and  he 
being  taken,  may  without  bail^  and  wiihout  further 
motion,  be  a^hially  committed.] 

If  a  man  be  prefent  uhcn  an  order  of  commitment 
be  pronounced,  he  is^  inftantly  a  prifoner,  and  the 
warden  of  the  Fleet  may  take  him  to  gaol  diredly. 

In 
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In  all  cafes  of  commitment  for  breach  of  an  order,  Or^tr,  Service, 
theremuft  be  an  affidavit  of  fervice.  3    ^  •  i9« 

•  [Imprifonment  upon  contempts  for  matters  paft,  Difcharged. 
may  bedifcharged  of  grace  after  fome  punilhment.j 

[But  if  the  commitment  be  for  non-performance  of 
an  order  of  Court,  the  contemptor  ought  not  to  be  dif- 
charged  till  he  has  yielded  obedience  thereto.  Yet  it 
may  be  fufpended  for  a  time. J  [Toth.  34.J 

[Said,   imprifonment  for  breach  of  a  decree,  is  in  inaprifonmeat. 
nature  of  an  execution ;    and   therefore  the  cufiody 
ought  to  be  flraight,    and  the  party  not  to  have  any 
liberty  to  go  abroad,  but  by  fpecial  leave  of  the  Lord 
Chancellor.] 

[But  no  clofe  imprifonment  is  to  be  but  by  exprefs 
order,  for  wilful  and  extraordinary  contempts  and  dif^ 
obedience.     Vide  Execution  of  a  Decree.] 
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[THHERE  muft  ordinarily  be  15  days  between  the 
-*-    $e/ie  and  return  of  every  fuch  procefs  of  contempt, 
excluding  the  day  of  the  ie/iey  and  including  the  day  of  [iPx.Alm.  31.] 
the  return.] 

[But  if  an  anfwer  he  reported  infufScient,  or  a  plea 
or  demurrer  be  over-ruled,  then  the  procefs  of  cort- 
tempt  may  be  made  returnable  immediate^  and  ferved 
on  the  clerk  in  Court,  till  the  party  arrive  at  fuch  pro** 
cefs  as  he  was  at,  before  fuch  anfwer,  &r.  put  in.]  [CI.  Tut.  14.] 
[The  caufe  of  the  procefs  ifluing  is  indorfed  on  it.] 
[In  every  of  the  three  firft  procefs  of  contempt,  the 
party  when  taken,  muft  either  give  bond  to  appear, 
or  he  muft  come  in  and  enter  an  appearance  with  th« 
regifter  thereto,  elfe  he  will  b;:  committed  to  prifon.]     [xP^-Alm.  31.I 

[Upon  an  attachment  and  proclamation,  the  (heriiF 
is  to  take  bond  in  40/.  with  fureties,  for  the  defendant's 
appearance  at  the  return  of  the  writ,  &f.] 

[If  the  defendant  does  not  appear,  the  flierifF  may  *  ^ti.  507. 
return  your  writ,  andaffign  you  the  bond  to  fue,  (though 
fometimes  he  will  not  affign  it*till  you  ferve  him  with 
a  rule  to  bring  in  bi$  prifoner,)  and  upon  his  aifigning   . 
if,  you  commonly  give  him  a  a9te  to  keep  him  in- 
dcmni^^d.] 

[Of 
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f  Or  if  the  bond  is  not  good,  or  the  party  remains  irt 
cuftody,  and  you  would  have  him  brought  into  court^ 
you  get  a  cepi  r^^vi  returned  by  the  fberilT,  and  move 
that  theiherifFmay  bring  hrm  in  by  a  day.] 

[If  the  (herifF  brings  him  not ;  then  on  affidavit  of 
fervrng  the  rule»  the  fherifF  may  be  amerced  5/.  and 
{o  from  time  to  time,  fiill  doubling  the  lad  ium»  till 
the  fherifFyield  obedience.] 

[Upon  fuch  return,   ferving  the  rule  and  affidavit, 

the  Court  will  on  motion  order  a  ferjeant  at  arms   to 

fetch  up  the  party,  if  it  is  not  too  far  off:  the  Court  has 

•  fometimcs  ordered  one  to  Tork^    which  is  200  miles  j 

but  refufed  one  to  Durham^  which  is  more.] 

[if  the  fherifF  deliver  not  the4)arty  to  the  meflenger, 
.  (or  It  may  be  after  the  firft  rule  ferved,    and  affidavit 
iAtk.507.        that  th;  party  is  at  liberty)  the  Court  will  amerce  the 
fherifF  till  he  bring  him  in.] 

[Thefe  amerciaments  are  to  be  levied  by  being  ef- 
treated  in  the  Exchequer ;    or  by  procefs  out  of  the 
|Prac.  H4  Petty  Bag  to  the  fuccecding  fherifF,    to  levy  and  pay 

Chan.]  them  \nto  the  Hamper.] 

.  [The  wife  is  not  to  be  brought  in  upon  procefs  of 

contem})t  for  not  appearing,  or  for  want  of  an  anfwer, 

Yp      h  Ch     ""'^^^  ^^^  hufband  be  alfo  taken  and  brought  rn  with 

»7»']*    *     '    ^^^ »  ^^^  ^^  ^^  "^^  ordinarily  to  appear  and  anf^ef 

without  him.] 

[All  prbcefs  of  contempt  fhall  be  made  out  irtto  the 

proper  county  where  the  party  againft  whom  it  ilioes 

dwells  or  refiJes  ;  unlefs  he  be  then  in  or  about  London  ; 

[Or.  Ch.  12,      ^fi  ^hich  cafe  it  may  bedircftcd  into  the  county  where 

"*->  he  (hall  then  be.]  ' 

[If  any  pcrfon  be  taken  upon  procefs  othcrwife,;  or 

irregularly  iflued,    the  party  fo  taken,    fir(l  appearing 

onto  and  fatisfying  the  procefs,    fhall  be  difcharged  (rf 

.  .  his  contempt,  and  have  bis  fall  cofts,  to  be  taxed  of 

d»yje"hy'a"**^      courle  by  the  fix  clerks  r.ot  towards  thccaufe,  for  f»ch 

Mafler.]  undue  or  irregular  prufccution,- from  the  time  the  error 

[Or.  Cb.  112.]  firft  grew,  without  motion.] 

[Where  contempts  were, difcharged  by  general  par- 
don,   and  yet  theother  party  lucd  out  procefs  of  con- 
[C*ry,ftep  79.]  tcmpt,  <S  €.     He  Was  ordered  to  pay  cofts.] 

[The  profccuior  of  the  contempt  muft  do  his  beft 
endeavour  to  procure  the  procefs  to  be  duly  execiitcil. 
And  if  one  taken  upon  a  proclamation^  commifiiOin  of 
rebellion,  or  by  the  ferjeant  at  arms,  fhajl  by   proof 

make 
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make  it  appear  to  the  Court,   tliat  the  other  has  not 

done  his  beft  endeavour  to  have  the  firft  and  precedent 

procefs  duly  executed,  but  has  been  wilfully  in  default ; 

the  party  offending  (hall  pay  the   other   very   good 

cofts,  for  his  wrongful  vexation  ;  and  lofe  the  benefit  [Or.  ch.  12, 

of  the  procefs  returned  without  fuch  endeavour.]  "3  J 

f  All  attachments  in  procefs  arc  tobe  difcharged  upon 
the  defendant's  payment,  or  tender  to  the  plaintifPs 
clerk  and  refufal,  of  the  ordinary  cofts  of  Court;  and 
filing  his  plea,  anfwer,  or  demurrer,  as  the  cafe  re- 
quires; but  it  mufl  be  upon  motion  or  petition  in  that 
behalf.J     And,  '  '       • 

[If  after  fuch  conformity  and  payment,  tender  and 
reftffai,  the  contempt  be  further  profccuted  ;  the  party 
profecuted  fhall  be  difcharged  with  cofts  ]     '  [Or.  C.i.  113.J 

Vide  Contempts  and  Commitment* 


COPIES. 

VIDE 

Depojitions. 

Proofs  and  Evidence^ 

[/^OPIES  of  records  and  pleadings  are  wfit  in  loofe 
V^  paper  books  ;  and  all  copies  of  bills,  anfwers,  de- 
podtions,  or  other  record,    or  thing  whatfoever  be* 
longing  to  the  fix  clerks  to  copy,  is  to  contain  15  lines  < 

at  the  leaft  in  every  fhcct  of  paper,  writ  fairly,  orderly,  m,,  ch.  iaa,} 
and  unwaftefully.] 

[Nofuch  copy  is  to  be  delivered  out  of  the  office,  till 
figned  by  the  fix  cleik  to  whom  it  belongs,  or  his  de* 
puty  in  hisabftnce.}  ^ 

[Nor  is  any  copy  not  fo  figned,  to  be  ufed  in  Court,  rTi,i«i«  o^w] 
or  before  a  Matter  ]  difufed. 

[No  bill  or  other  pleading  is  tobecopied  bythe  under-  Or.Cfa.45,ici5.3 
clerk,  or  any  for  him,   before  it  is  filed  with  the  fix 
clerk  to  whom  it  belongs,  j  Ibid  104. 

[Said|  if  parties  want  copies  of  their  own  pleadings 
for  private  ufe,  as  for  vouchers  on  a  taxation  of  coli:s, 
or  fuch  like,    their  clerk  in  court  will  let  tlrem  have 
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them  at  i  d.  per  flieet,  which  is  the  bare  change  of 

writing.] 

'    [Paupers  generally  pay  the  fame>  for  the  mere  labour 

of  clerks  writing.]  ^  • 

[In  fome  cafes,  copies  of  depoHtions  and  pleadings 
figned  by  the  fix  clerk  have  been  ordered  to  be  recorded^ 
iCh.Rep.  15.  and  ufed  as  authentic  ;    and  in  other  cafes  the  Court 
has  denied  it.J 


36. 


[Toth.  7.] 

[Toth.  13.  J 
Appearance. 
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CORPORATION. 

[  VX7  HERE  corporations  are  fuedhere  in  theirpolitical 

^^  capacity,  they  anfwer  under  the  fcal  of  the  cor* 
poration :  but  if  all  thofe  of  which  the  corporation 
confifts  be  charged  as  private  perfons,  they  muft  anfwet 
upon  oath.]  ^ 

[Doubted,  whether  2  file  body  politic  muft  anfwer 
upon  oath  or  po.] 

After  fervice  <rf  a  writ  of  execution  of  a  decree 
againft  a  corporation,  the  next  procefs  is  a  diftringas, 
and  after  that  a  fequedration ;  which  being  once 
awarded,  they  canneverafter  that  come  and  pray  to  enter 
anappearance,  as  they  might  have  done  on  thediftringas, 
but  the  appearing  being  paft  the  procefs  muft  go  on. 

When  a  corporation  ^gregate  is  defendant  and  re^ 
fufes  to  appear,  or  anfwer,  ©r  perform  a  decree^  a*clif^ 
tringa!»  ifl'ues  dire6led  to  the  Iheriff"  of  the  city  pr 
county  were  fuch  corporation  refides.— For  the  fprm 
of  the  writ,  fte  Harr,  263* 

Bill  againft  a- corporation  to  difcover  writings,  the 
defendants  anfwer  under  their  common -fcal  ;  and  (o 
not  being  fworn,  will  anfwer  nothing  in  their  own 
prejudice.  It  was  ordered  that  the  clerk  iof  the  com* 
pany,  and  fuch  members  as  the  plaintiff  thought  fit^ 
fHouid  anfwer  on  path,  -and  that  the  Mafter  (houldr 
fettle  it.      - 

The  fecretary  and  book-keeper  of  iht  Eaft  Mia^ 
Company  were  defendants  to  a  bill  for  difcovery  of 
entries  and  orders  in  the  Company's  books.  The 
Company  are  not  liable  to  a  profecution  for  perjury, 
though  their  anfwer  be  never  fo  faHe;  demurrer  by  the 
defendant  that  be  was  a  mere  witnefs.^-^Orer- ruled. 
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Demurrer. 

Di/mijfion. 

[come  are  ftated  and  uncertain  u^on  fome  proccfs  of  c >fts  certain. 
,  ^  contempt,  and  upon  certain  proceedings;  as  below:] 
[Others  are  uncertain,  and  to  be  taxed  by  a  Matter,]  Uncertain  taxed, 
[If  the  plaintiff  obtains  a  decree,    he  has  generally  Follow  decree, 
his  cofts  of  fuit ;    but  if  it  be  againft^  truftee  not  in  Pr<*c.ch.  254, 
fault,  but  who  defires  only  to  b?  direded  or  indemni-  ^  ^\^  0*0!^^' 
ficd  by  the  decree  of  the  Court  in  the  performance  of  i  Ves.jun.z^^. 
the  trutt,  he  fhall  pay  no  cotts.] 

[A  party  \n  forma  pauperis  fiiall  have  cofts,  but  pay  Pauper. 
none.  J  ^^-  *"*-^- 

[Said,  infants,  executors,  or  adminiftrators,   if  they  ^n^^"^** 
are  not  faulty,    fhall  not  pay  cofts  out  of  their  own  ][^^f'"'6. 
eftates;  nor  (hall  they  pay  cofts  out  of  his  they  repre-  3  A»k.  1191. 
fcnt,  except  he  was  in  fault.] 

[After  hearing,    cofts  are  commonly  taxed  by   a  Taxed. 
Mafter ;    but  fometimes  the  Court  thinks  not  fit  to 
give  full  cofts,  and  will  order  a  certain  fum.]  i 

[If  coftsare  taxed  by  a  Mafter,  the  Court  on  (hewing  irrpguUity  ia 
?n  irregularity  in  the  proceedings,  as  not  giving  notice,   *  *"*' 
or  fuch  like,  will  fend  them  back  to  the  Mafter.    But 
no  relaxation  will  be   ordered  in  refpeft  to  the  mere 
quantum,  ] 

[  I f  procefs  of  contempt  be  irregularly  ifTued  or  any  CoCs  f^r  urc- 
irregular  proceeding  be,  whereby  the  adverfe  party   is  8""'*'y* 
put  to  charge,    the  Court  will  order  the  matter  to  be 
examined ;    and  if  found  io^    cofts    to  be  forthwith 
taxed  and  paid  him.] 

[ft  is  faid,  that  heretofore  no  cofts  ufed  to  be  p^Id, 
huifine  litis,] 

[Said,  if  a  party  procure  an  order  to  be  drawn  up 
contrary  to  the  minutes,  or  make  any  falfe,  irregular, 
or  apparently  necdlefs  ftep  in  the  caufe,  the  cofts 
thereby  occa finned  will  not  be  allowed  him  y?;?^  ///«, 
though  the  decree  be  for  him,] 

[6aid  in  court,  and  not  denied,  where  a  party  is  to  Cafts  taxed, 
pay  cofts  for  non-attendance,    or  any  other  fault,  he 
mull  procure  them  to  be  taxed  if  he  would  fet  bimfelf 
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reSfiu  in  curia^  or  entiile  himfelf  to  any  favour ;  though 
the  other  party  muft  farnifh  materials  for  fuch  taxation^ 
or  at  lead  be  required  fo  to  do.] 
Nowuied.  [After  an  order  to  have  cofts  taxed,  the  derk  or  fo- 

'  IfCitor  for  the  party  that  is  to  have  them,  delivers  in  a 
bill  thereof  to  the  Mafier  to  whom  they  are  referred, 
^         who  gives  the  other  fide  a  copy  of  the  charge,    (if  de- 
fired)  and  on  requeft  he  gives  out  a  fummons  for  the 
parties  to  attend  him  at  a  certain  time,    and  fo^from 
.  tinse  to.timetill  the  whole cofts are  taxed^  and  then  be 
reports  the  quartium  to  the  Court.] 
Payment  of  foftt,      [The  report  .being  confirmed  and  the  order  duly  en- 
hov  ©btained.     tered^  tlwjre  may  be  zfithpaena  to  the  party  to  pay  them  ; 
and  if  not  thereupon  paid,    the  order  under  feal,  or  if 
after  a  decree,  the  decretal  order  and  writ  of  execution  : 
and  if  upon  due  fervice  thereof  the  coils  be  not  paid, 
then  upon  affidavit  thereof  an  attachment  and  further 
procefs  of  contempt  to  a  fequeflraiion  go  forth,  if  there 
beoccafion.] 
melt  pl.int'tfT       [Where  a  defendant  in  contempt  puts  in  an  anfwer 
lofea  the  cofts  of  ^jthout  paying  the  cofts  of  the  procefs  of  conteiBpr, 
tempt,  "  ^^^^\  and  the  plaintiff  replies  thiereto,  he  hath  loft  the  r.,[h  ; 

for  by  replying,  he  admits  the  defendant  to  be  re^usiH 

curh^  and  the  anfwer  regular.]  , 

Kb  cofts  for  fo.        [Said,  no  cofls  are  ordinarily  allowed  for  a  party  or 

iiciior'j  coming   his  folicitor^s  coming   to  town,     though    from    the 

to  town,  /emoteft  part  of  the  kingdom,    or  for  the.  folicitor's 

attendance  in  town$  fave  the  common  fees  to  a  folicitor.) 
Security.  [Said,  uponaf&davit  to  the  fatisfadlion  of  the  Court, 

that  the  complainant  lived  beyond  fcra,  he  was  ordered 
to  enter  into-fecurity  to  anfwer  cofts  of  fuit.  And  U\A^ 
fo  it  would  be  if  he  was  about  to  go  to  live  or  ft;ay  long 
there.] 
Soficitor  ordered  [X^*  "P^*^  affidavit  that  the  complainant  was  not  to 
to  pa>  cofts.        be  tound,    and  that  it  was  fuppofed  he  was  run  away, 

the  Court  did  not  order  fecurity.J 

[But  where  a  folicitor  had  a£led  throughout  a  caufe 

in  the  plalntiff^s  abfence,  and  now  the  bill  being  dif- 

mifled  with  cofts  the  plaintiff  was  not  to  be  found,  the 

[i  Ch.  Ca.yt.]  Court  ordered  the  folicitor  to  pay  the  cofts.] 

Solicitor's  bill         [The  Court  upon  motion  will  order  a  clerk,  or  fo- 

tixcd*  .      Ilcitor's  bill  of  cofts  to*be  taxed  by  a  Mafter  ^  and  that 

be  add  or  diipinifh,  as  he  ihall  fee  caufe.] 

[  Where  there  was  a  profecution  at  law  for  money  on 

aa  ^ward^    though  the  Court  ordered  the  money,  ^y 
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the  anfwer  f^orn  due,  to  be  brought-into  court,  (or  the 
k)jun£lion  to  (land  diflblved,)  yet  would  not  order  the  Cofts  of  proceed- 
cofts  of  the  proceedings  at  law  to  be  brought  in  ;  b?-  ^«u»  *'  **«^» 
caufe  it  might  upon  hearing  appear  that  the  proceedings 
at  law  were  againft  confcience.  j 

[Where  the  Court  was  {inter alia)  ordering  a  plain* 
tiff  his  cofts  at  law,  they  would  not  order  five'^ounds 
forfeited  upon  the  ftamp  ad,  for  the  dtfendant's  not 
entering  his  appearance,  to  be  brought  into  the 
account.] 

[Said,  where  ah  anfwer  or  depofitions  are foppreffed, 
tofts  are  prayed  by  and  given  the  other  fideof  courfe.] 

[The  defendant  moved  that  the  plaintiff  might  be  Proceediop 
ftayed  from  proceeding  againft  him  for  an  anfwer,  till  *«;^»t»Uc«fti 
he  had  paid  the  defendant  cofts  for  the.fcandal  reported  ^^^  * 
in  the  bill  5  and  it  warfo  ordered.] 

[Where  an  injunftion  bill   is  difmiffed,  the  Court  c^d,  of  p-o- 
here  doth  not  give  the  defendant  the  cofts  of  his  pro-' ceediogs at  Uw. 
fecution  at  law  upon  a  bond  ;  becaufe  he  will  have  his 
full  cofts  there.] 

[The  cofts  upon  procefs  of  contempt  are  the  fame  Coft«  upon  pro- 
in  every  caufe  upon  the  fame  procefs  :  as,]  eefsofconteapc* 

£.      s.      d. 
[Upon  an  attachment  ------010      o 

■■  Attachment  with  proclamation      o     20       o 

■*  Commiftion  of  rebellion     •     -       O     40       o 

Theftanding  fee  for  a  ferjeant  at  arms,  1  /:       o 

called  the  caption  fee     -     -     -     -      j 
Bcfides  thi^,  if  he  goes  out  of  town,  hel 

charges  you  for  every  mile,   as  well  f    O       i       o 

coming  as  going  3 

If  not  out  of  town,  then  what  you  can  agree  for,  for 

his  more  than  ordinary  trouble  ;  fo  that  when  you 

come  this  length,  the  charge  {^uncertain  *  and  fo  it 

is  in  fome  meafure  upon  the  former  procefs,  if  war- 
rants be  taken  thereupon,  fcfr.]  ^ 

[Cofts  are'alfo  certain  upon  reports  of  infa£cient 
anfwers  :  as,]   ' 
[The  firft  infufficient  anfwer,  if  fwore  before  a 

Matter  -  -  *  -  -  *--  -  *  •40/. 
— —  If  by  commiffion  --••--  50/. 
The  fccond,  whether  fwort  before  a  Mafter,   or  . 

by  commifHon  --^-----.--6oi. 
The  third,  whether  fwore  before  a  Mafter,  01?  by 

commiflion    ..•.---•^---goi. 
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[The  fourth,  whether  fwore  before  a  Mafler,  or 
bycommifSon]      -.----"-.-     ioo/» 

[If  an  anfwer  be  reported  Aifficient,  the  plaintiff 
pays]       --.-----..     J    40  y. 

For  amending  a  bill  after  plea  or  demurrer  put  in  20  s, 
[The  plaintiff  heretofore  might  have  difmiffed  his 

crwn  bill,  paying  20J.  cofts.     But  now  by  the  ftatute 

for  amendments  of  the  law,  full  cofts  muft  be  taxed  by 

a  Mafter.J 


upon  anfwer  by  dif-1 
iihtiff  pays  kvcti  no-  > 
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•  IOy\*z  drfmifBon  upon  anfwer  by  dif- 

d aimer,  the  plai 
bles  cofts     - 

Upon  plea  or  demurrer 
?or  amending  a  plea  the  defendant  pays 
Upon  over- ruling  a  plea  or  demurrer  1 
was  paid  five  marks     -     -     -     i      j 
Biit  now  by  a  late  order     -     -     - 
On  over-ruling  or  allowing  exceptions  ) 
to  a  report  was  paid  formerly     -     -   J 
-■■    Now     ------- 

And  befides,  for'  every  exception  and 
diftintSl  branchof  an  exception,  which 
is  waved  and  not  opened",  is  paid  or 
deduded  out  of  the  5/.  depofited 
If  opened,  over- ruled,  and  declared  fri- 
volous     --■--'.--- 

If  notice  be  thrice  given  of  a  motion,  % 
and  yet  none  made,    the  parry  who  I 
gave  fuch  notice  is  fometimes  ordered  T         ^ 
to  pay  for  each  time  ro^.  in  all     -     } 
[if  it  be  a  matter  of  great  moment,  and  many  coun* 
fclfee^d,  cofts  are  to  be  taxed  by  a  Mafter.] 
[If  a  caufe  be  put  off  upo'n  the  cegleft  j 
or  default  of  him  who  procured  it  to  I    ^ 
be  fet  down  for  hearing,  he  muft  pay  f    ^ 
the  cofts  of  the  day  at  leaft]  ) 

[For  cojls  in  tartitular  cafes  the  reader  is  referred*^ 
r^?  Turner  s  Cofts  in  Chancery. ) 
Remor.  J'eme  fole  brings  a  bill,    and  pending  the  fuit  rrtar- 

ries;  baron  and  feme  bring  a  bill  of  revivor,  and  ob- 
I  Vern.  3iS.       tain  a  decree  with  cofts,  they  fhall  have  cofts  of  the 

whole  fuit,  dedutSing  the  chargeof  the  bill  of  revivor. 
aVea,  461.465.       Where  the  party  to  pay  cofts  dies,  and  the  cofts  are 

not  taxidy  you  cai^not  revive  for  them  only,  becaufe  it 

* 

iS 


COSTS.  149 

IS  a  pcrfonal  demand.       But  where  the  plaintift"  died  aVex.  jap.  197, 
after  judgment  for  his  cofts,    but  before  taxation,  his 
reprefentatives  were  allowed  to  revive. 

So.  after  a  decree  making  the  coAs  a  li^n  upon  the. 
rcaleftate,.  sAtk.  772. 

So  a  plea  to  a  bill  of  revivor  for  cofts  ordered  to  bi 
paid  into  the  hanJt;  over*ruled.  ^  '  Bro.43g, 

Bill  of  revivor  will  lie  for  cofts  where  there  is  a  par-, 
ticuiar  found  ordered  to  anfwer  them;  or  where  the  3  Atk.  812. 
decree  is  executory,  and  there  is  fomethiog  to  be  done.  ^Vez.580.  7^. 

Cofts  do  not  always  follow  the  event. — Money   was  Follow  event, 
upon  account  found  due  to  the  defendant ;  yet,  as   it 
was  much  lefs  than  his  anfwer  claimed,  he  had  no  cofts,  '  ^'     *  3'  • 

A  mortgagee  fliallnot  onerate  his  pledge  with, , cofts  Mortgagee, 
occafioned  by  his  unjuft  defencjc.  ^  ^'  ^*  ^^^' 

Heir  at  law  or  heir  male  to  the  hopor  of  ja  family,  "*'''• 
if  probable  caiifeto  contend  for  the  faihily  eft^W,  ftiail  '  ^'  '^■42*' 
not  pay  cofts. 

Where  an  heir  at  law  will  file  a  bill  to  fet  ande  a  "^^'j  ^^ 
will?  inftead  of^an  ejeSment,  he  fiiall  pay  cofts  if  he  2  p.  W.  285. 
fails  ;    but  where  he  is  brought  before  the  Court  as  a  3  P*  W.  373. 
defendant  and  an  ifflie  directed,  though  he  fail  in  over-  ^  Atk.tss. 
turning  the  will,  the  Court  will  not  give  cofts  againft  3  Bro.  214. 
him.  1Vtz.jun.205. 

Where  a  devifee  files  a  bill  in  perpetuam  rei  memoriam^  Heir, 
and  the  heir  at  law  only  crols-exanaines   the  witnefl'e<;, 
he  fliall  have  his  cofts ;  but  if  he  examine  witnefles  3  Atk.  387. 
againft  the  will  he  fiiall  not. 

Upon  an  attorney's   or  folicitor's  appearing  to  be  Attorney, 
guilty  of  grofs  negle£l,  the  Court  will  order  him  to  pay  »  P-  W.  593. 
cofts. 

Where  a  legatee  or    creditor  comes  in  before  the  Legatee. 
Mafter  for  his  legacy  or  debt,  he  fliall  have  his  cofts.    a  P,  w.  27, 
.    In  cafe  of  an  iffue  out  of  Chancery,  it  is  proper  to  ^^"c. 
move  that  Court  for  cofts  for  not  going  to  trial,  or  to  »  p.  w.  68. 
move  there  for  a  fpecial  jury. 

^  Governors  of  a  charity  though  not  guilty  of  cor-  Charity, 
ruption,  yet  if  extremely  negligent,  (hall  pay  cofts.        *  ^*  ^»  ^^5- 

An  infant  by  prochein amy  brings  a. bill  and  never  ftirs  infant. 
in  it  after  he  comes  of  age,  the  infant  and  prochein  amy  *  ^*  W*  *97» 
are  both  Jiable  to  cofts. 

The  Court  will  order  the.  cofts  on  a  reference  for  a^  Amb.  146. 
maintenance  without  fuit* 

On  a  bill  of  partition  no  cofts  on  either  fide.-^Ona  Partition. . 
bill  to  fettle  the  boundaries  of  a  manor,  an  iflTue  is  di-  ^^"°'*"»"- 

L  3  refled. 
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ft  p.  W.  376. 
B'll  and  aniwer. 

ft  P.  W.  387.  , 


ft  Atk.  ftgg. 
3  Atk.  I. 

Officer  of  the 
coort* 


ft  P.  W.  658. 
Afletf. 

3  P.  W.  303. 

jBro.  25, 
Laches. 

ft  Atk«  14. 

Fraud, 
ft  Aik,  43« 

Offer  of  accom- 
motfation  re- 

2  Aifc.  48. 

Executor, 
ft  A  k.  go. 


Cofhrefenred 
till  report. 
ft  Atk.  III. 

Executors. 

Fr^ud. 

ft  Atk.  Ift6. 
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reded,  which  being  found  for  the  defemiant  on  three 
trials,  he  had  the  cods  both  at  law  and  in  equity,  in 
regard  he  had  no  bill,  ^nd  the  plaintiff  might  have  tried 
it  at  law  without  c6nntng  into  equity. 
'  Where  a  caufe  is  brought  on  upon  bill  and  anfwer  if 
the  bill  was  difmifled  againft  any  of  the  defendants,  only 
40  J.  were  paid,  but  if  the  plaintiff  had  a  decree  with 
cofts,  it  W3S  cofW  to  be  tax^d  ;  hut  this  practice  was 
altered  by  Lord  Hardwickg^  and  where  the  caufe  is  fet 
down  \jpon  hill  and  anfwer  only^  or  comes  on  aUer  with- 
drawing the  replication,  it  is  now  difcretiohary  iti  th9 
Court  to  difmifs  with  405.  cofts,  or  cofts  to  be  taxed, 
or  no  cofts. 

Plaintiff  having  paid  the  officer  his  fee,  and  theof«- 
ficer  having  ncglefied  his  duty  whereby  the  procefs  be- 
came irregular,  the  plaintiff  mud  pay  the  cofts  but 
have  them  over  againft  tbie  officer ;  and  though  the  of- 
ficer in  fuch  cafe  die,  yet  this  being  a  duty  and  matter 
of  contra61:,  his  executoi  will  be  liable. 

Where  a  bill  \b  brought  to  fecure  and  have  the  benefit 
of  a  contingent  intereft  devifed  over,  the  cofts  (hall  i^ 
paid  out  of  the  aflets  of  the  teftator,  wbofe  will  oc- 
cafioned  the  difficulty ;  fo  where  the  ambiguity  of  the' 
will  occafions  the  fuit. 

There  had  not  beenf  any  demand  or  any  rent  paid  for 
30  years,  the  perfon  entitled  recovered  upon  a  verdid. 
The  defendant  paid  the  cofts  at  law,  but  as  the  laches 
arofeon  the  part  of  the  plaintiff,  the  Court  would  not 
allow  him  coftis  againft  the  defendant. 

In  notorious  frauds  the  Court  ufed  anciently  to  make 
defendant  pay  exemplary  coAs,  but  this  pradice  has 
been  difufed  from  the  difficulty  of  carrying  it  into  ex- 
ecution. ^ 

Where  the  plaintiff  refufed  a  fair  offer  of  accommo- 
dation, the  bill  was  difmiffed  with  coftis,  his  obftinacy 
being  an  aggravation. 

Where  the  cftate  of  two  teftators  were  (o  blended  as 
to  create  confufion,  the  executor  of  an  executor  was 
excufed  cofts,  though  it  appeared  he  had  affets  enough 
to  pay  the  plaintiff's  debt. 

As  tt  may  accelerate  a  decree,  the  Court  poftpones 
theconfideration  of  cofts  till  a  caufe  comes  back  from 
the  Mafter. 

Notwithftanding  a  teftator  diredled  that  his  executors 
for  any  expences  they  ihould  be  put  to,  ihould  be  al- 
lowed 
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lowed  theif  coAs  out  of  his  eftate,  yet  as  the  executor$ 
adedfraudulently^  the  Court  decreed  coils  againd  th^m. 

Neither  plaintiff  or  defendant  entided  to  cofls  on  a  BUHoperpf, 
bill  to  perpetrate  the  tcftimony  of  witnefles  j  bat  where  '"'^'^  *'  ^miojr, 
plaintiff  was  under  the  neceiTity  of  filing  a  bill  to  prer 
vent  multiplicity  of  anions  brought  againft  him  to  try  >  A'k.i67. 
a ,  cuftom,    which   one  would    have  deterrrined,    the 
Court  direiSled  an  iifue,  which  beiag. in  his  fa  vug  r  the 
Court  ordered  him  the  cofts  both  at  law  ^nd  iq  equity. 

Where  plaintiif  was  fo  poor  that  \ie  com14  not  carry 
on  the  caufe.  Lord  Hardwickt  ordered  thecofts.dcgrted 
to  be  paid  by  defendant  to  be  taXed  and  paid,  to  enab!^ 
plaintiff  to  gb  on  with  the  caufe^  %  A»k  400. 

The  Mafler  reported  proceedings  under  a  commiiSon  Vexatious  pro? 
to  examine  witneffcs,  irregular  ;    on  exceptiojis,  the  codings. 
Court  thoug4it  them  tegular,  allowed  the  exceptions,  ^  A\k.  255. 
and  gave  the  fuccefsful  party  his  cofts  ;  but  the  order 
for  cods  was  difchargedf  tlie  prpcefdings  not  being 
vexatious* 

The  rule  is  not  fo  general  that  parties  cannot  appeal  Appeal. 
for  cofh  only  ;   in  particular  cafes  the  rule  has   been  Anib.  511. 
difperifed  with.    ^K^^r— Whether  the  Court  will  dif-  '  ^"-  *5Q' 
penfe  with  the  rule  only  in  fuch  ipafes  where  it  appears 
by  the  decree  that  cofts  are  improperly  given  ?     Or 
where  the  Court  mufl  go  into  the  merits  of  the  caufe  ? 

Rehea rings  for  cofts  ought  not  to  be  encouraged,  Rehearingt, 
becaufeth^y  are  difcretionary,  but  fuch  rehearings  are  ,  Br©.  140. 
allowed  on  particular  circumftances,  as  where  the  mif- 
take  was  fo  apparent  that  upon  a  amotion  before  jnroU 
ment  the  minutes  would  have  been  altered. 

And  a  difference  has  been  taken  with  refpefl  to  re-  r&id. 
bearings  between  cofts  charged  upon  the  perfpn  and 
cofts  out  p.f  the  eftate.  Tender. 

It  muft  be  an  a<StClal  tender  to  excufe  cofts,  i  Ve*.  339. 

Cofts^  on  reverfing  an  otder  for  allowing  a  demurrer,  ^  vm"**;^*,*^' 
ordered  to  be  refunded,  2  Vez.  ioq! 

Security  for  cofts  by  a  plaintiff  beyond  fea  (hould  Security. 
be  applied  for  before  timi  for  anfwering  is  obtained,  if  *^«»  *4.   • 
it  appears  upon  the  bill,  or  is  in  the  defendants  know-  *   ^^    ^* 
ledge,    otherwife  it  (pay  bp  applied  for  in  any  ftage  of  .    1 

the  caufe« 

Where  the  party  lives  abroad,  40  /.  to  gnfwer  cofts  Se<^unty. 
is  the  old  rule,  which  though  now  low  is  not  increafed  !^v«.l5'^i 
by  the  Court,  unlefs  on  terms,  ^    ' 

Where  plaintiff  ftatedjiimfelf  in  the  bill  to  be  on  a  , 

Vpyage  to  New  Xork^  in  Jmerica^  it  was  not  fufficient 

L  ^  ^yid^n?^ 
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3  Bro.  371. 

Defendaot* 
Security. 
2  Bso  1 86* 


Scandal. 
Reference* 


Amb.  464; 


evidence  that  he  was  refidcnt  abroad^  wbteh  mufi  ap^ 
pearUierfb^'Csurthefotc  he  will  be  ordered  (o  give  fe^ 
ctirfty  for  cofts. 

Defendant  having  deftroyed  the  fubje^l  of  the  Aiit 
and  abiciNiding,  Qiall  find  feeurity  for  cofts,  otherwife 
the  p!ainti!fF(haU  be  at  liberty  todifmifs  his  own  bill 
without  eofts« 

If  a  bill  be  referrect  for  (candal  and  impertinence,  and 
fo  reported,  exceptions  being  taken  to  ihe  report  and 
allowed,  theplaintifFOiallhave  thecofts  of  the  reference; 
but  he  fhail  not  on  exceptions  allowed  to  the  Mafter's 

<  report  of  irregularity. " 

Lien  for  cofls.        A  Voluntary  releafe  by  client  (ball  not  defeat  the  cleric 
*  Vez.  25,        ij,  court  of  his  lien  for  cofts. 

Luuatic's  eftatp.  No  cofts  attowcd  to  relations  of  a  lunatic  for  their 
attendance  before  a  Mafter  to  check  the  accounts^ 
though  notice  is  always  given  them  for  that  purpofe,  • 

Said,  that  a  r^n  cannot  come  into  eqviity  for  a  6e-^ 
cree  for  cofts  only. 

On  an  affignment  of  dower,  the  dowercft  fcall  have 
no  cofts  uniefs  Other  queftions  are  rarfed  in  which  'the 
party  is  vexatious. 

Whefe  the  material  ifluels  found  for  the  party  who 
fets  down  the  caufe  for  further  dii-ef^ioiis^  he  muft  havii 
his  cofts  at  law. 

Exceptions  to  re.     Exceptions  are  not  taken  to  the  Matter's  report  for' 
3X0!  ^^f"*      cofts  only,  the  method  is  to  ftate  the  articles  objeded 

to  and  pray  leave  to  except. 
Fo'iow  event.         Cofts  are  not  givento  a'party  claiming  under  a  con- 
I  Vet.  jun.  55.  ^^£^  which  is  not  meritorious,  even  though  he  recovers 

ypon  it— not  even  to  a  truftee. 
Exccutoff.  Truftees  and  executors  though  they  make  a  claimi 

iVcz.  jun.  205.  7^^  »f  *^  *s'  merely  by  way  of  the  point  to  the  opinion 

of  the  Court,  fliall  have  their  i^ofts. 
Difcovery.  The  rulethat  the  plaintifFina  bill  of  difcovery  ihould 

pay  cofts  in  all  cafes  is  too  general  5    he  ought  only 
where  he  files  a  bill  in  the  firft  inftanc€,   not  where 
1  Vfz.jun.423,  compelled  to  it  by  the  defendant's  refufal. 
BiiisofcofH.  Bilk  of  cofts  have  been  examined  afccr  a'iong  pe<p 

?Vez.203.        riod,  and  even  after  payments  made. 

//  were  ^ndlefs  to  enumerate  "all  the  dectfims  on  the 

fAeJlion  of  cofts  yjinee  it  is  involved  in  mojl  of  the  adjnd^id 

cafes  ;  ihe  editor  therefore  following  the  plan  ef  the  original 

work^  has  feleSled  a  few  determinations  on  the  Jubje3^ 

from  which  general  principles  may  be  extraifed  aniafplitd. 


a  Ve«,  a5, 

%  Ve».  22 3« 
■Dow^r* 

I  Brc.  134. 
Trial  at  law* 

I  Bro.  420* 


counsellor;  iss 

hmof  not  bdtvever  is  amlfito  ^hferva,  ihAttoJk  ife  w^ 
akuap  folbwihe  tvmi ;  i  Vez:  jtini  -55.;  ibey  areentintly 
in  the  difretion  of  the  Court  \  2  Atk.  111*^460*  3  Bro* 
3^0  v^khj  m  confidtring  fhm»^  -  dmdn  iicoording  fc--  its 
tmftimtei  c^nci  aecdrdiHg  rb  ks  aufhdrhyy  a  A  tit-  553. 
That  mificfuhiSi  is  Jomtiim^s^  aground^fdrrrfafkg  thmfi  t9 
a  prevailing  party ^  and  is  the  reafon  why  au  Wbjucujifui 
fanty  is  in  general  compelled  t&  pay  thgrni     :  -^        .     . 


« •  .  < 


COUNSELLOR. 

[Tll^HAT.d  coiinfel  knows  in ^  caufe  as  oc^xmbMot^ 
y^    he  (hall  not  be  put  to  anfwer  J  ['  Ch.Ca.a77J 

[Other wife  of  a  fcrivener,  though  hehave^ken  tl|Q  c 

ufual  oath  that  fcriveners  do  before  they  z.ttm^^t  free 
eALwdm^  ootto  difcovert.hefecrets,of  tbofe  perfoas  r,  ^j,  ^^  ^ 
that  employ  them.]  >    .  .  Lfch.kep.ltj 

(Nor  iball  a  coun&llor  be  compelled,  nor  oughr  he 
(perfaapftunlafs  by  confent  of  his  clieats)  to  b^exaoiuied 
upon  any  matter  wherein  he  was  of  council,  either  by 
the  indii&rent  choice  of  both  parties,  or  wiUi  either  of 
tj«fti,  by  reafoQ  of  any  annuity  or  fee*]      ,     .  [Ca»Rq)*i43.] 

~   A  counfel  ought  not  to  take  a  i;oov6yancQ:  from  the 
right  beir^  for  his  own  benefit.  -  3  ^^'J^r.     * 

Coupfel  have  a  right,.  ^  drafts  ^s  precedents^  ^but  not 
to  detain  them,  where  either  party  may  be  be;Qefite4  by 
in^efiipg  them.  .  . 

A  deanurrer  tp  a  bill  fo^-^  a  difcovery  of  a  cafe  laid 
before  the  plaintifPs  own  couniel.  for  an  opi.oioa,.  and  >  Aik.si4. 
alfo  for  a  difcoVIM'y  <>f  the  fa£t&  {lated  in  the  cafe,  was 
Qvef*riiled>  •  , 

A  -counfel  cannot  maintain  an  a<Q:ion  for  fees,  or  if 
he  happens  to  be  a  mor/tgagee  ^.infift  on  motie  than 
legal  intcreft  j  under  pretence  of  a  gratuity  iot  bufinisfs  »  Atk,  j3»* 
done  in  the  way  of  a  cpunfeU 

By  the  ftat.  ff^ejim.  i.  c.  99.  attornies  and  ferjeant 
coundsrs  who  have  been  guilty  of  any  mal«pra£i:ice$, 
and  have  afked  unbecoming  their  profcflion,  may  be 
filenced  and  not  be  allowed  to  be  beard  any  more  in  the 
VfdLy  of  their  profeifionf 
,    .  Barrifiers 
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t  Atk.  173*  Barrifters  are  included  under  the  name  of  ferjeant 

counters*     Lord  Coke  m  his  2d^  inftitute  and  expoiition 
upon  ftat.  Wejirp,  i   c,  29»  page  214. 
«  The  duty  of  a  cpunfellor  in  preparing  pleadings  is 

3Ve».jun.  501,  "^^  ^^  mahe  a  cafe  for  bis  client,  but  to  ftate  it  fairly 

from  his  inftru^ion$« 


W 


DAY-WRIT. 

HERE  a  matter  of  account  was  referred  to  com-? 
miiHoners  who  could  not  fettle^tbem  without  the 
attendance  of  the  plaintifF  who  was  in  execution,    the^ 
•  Ch.Rep..  6%    Court  ordered  he  fl>ou}d  have  day-writs  (in  the  nature 

of  day-rules  in  ihe-court  of  law)  as  often  as  needful,  foe 
attending  the  cooimiilioners,  and  without  paying  fees 
either  for  making  or  fealing  fuch  writs. J 


DECREE  AND  DISMISSION, 

VIDE 

"Dijmijftott^  .. 

Decree.  [  \  DECREE  IS  a  final  fentence  or  order  of  Court,  de* 

-^  *  termiiiing  the  right  of  ipattcrs  in  queflion  ac- 
cording to  equity,  and  ordering  the  parties  accordingly^ 
pronounced  on  hearing  and  underflanding  of  the  caufe  ; 
and  afterwards  drawn  up  and  duly  (igned  and  inrolled.] 

AUeriog decree.        [By  order,    minutes  of  decrees  and  orders   pro« 

nounced  in  court  are  to  be  read  there,*  that  all  may 
take  notice  and  fpeak  to  t|he  teftifying  of  them,  if  there 
be  occafion*  And  no  petition  or  motion  is  afterwards 
to  be  made  of  any  orders  not  agreeing  with  itie'mi* 
nutes,  unlefs  the  minutes  have  been  altered  after  read* 

rOr.  Chanc.       ^"S  them,    or  the  regifter  fliall  vyithout  confent  not 

«7iO        '        purfue  them. 3 

Altering  decree.  '     [T^'^J  the  decretal  order  is  drawn  up,  figned,  an4 

inrplled,  it  has  the  force  only  of  an  interlocutory 
order,  and  is  not  final,  but  may  be  altered  upon  a  re- 
hearing or  fometimes  on  motion,  j 
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[An  originarbill  is  not  to  be  admitted  toexp!ain  a  1Ch.Ca.45. 
decree  upon  a  faft  precedent.] 

'    [Nor  can  it  be  eroded,  altered',  or  explained,  upon  Altering  decree 
z  bare  petition  only  ;  but  it  may  be  thereby  dayed  a  P*"**®"* 
while  til!  it  can  be  moved  in  court.] 

A  decfee  though  obtained  by  fraud,  cannot  be  fet  Petition, 
^fidc  by  petition.  ^    3  S'*-  74* 

[No  decree  or  difmiffion  (hall  be  prefcnted  to  the  Lord  f '  P^Alm.ao,] 
Keeper  or  Mafter  of  the  Rolls  to  be  figned,  till  it  be  br^cittTiij^l 
figned  by  the  fix  clerk  in  the  caufe  or  his  deputy.]         Dfcrec  made  br 

[If  a  decree,,  difmiffion,  or  injunction,  be  made  or  a  judge, 
granted  by  any  of  the  judges  fitting  in   Chancery,   it 
muft  be  figned  by  them  as  (hall  make  or  grant  the 
fame,  and  after  by  the  Lord  Keeper  before  ic  be  en- 
tered with  the  regifter.] 

[A  decree  or  difmifHon  pronounced  upon  bearing  Signing  and  in» 
ought  to  be  drawn  up,  figned,  and  inrolled,  before  the  '<>  ^ng  decreca* 
firft  day  of  the  next  Michaelmas  or  Eajler  term  after  [^'-  ^h.  H7*] 
the   pronouncing  thereof,    and  not  at  any  time  after 
without  fpecial  leave  of  the  Court.J 

[Though  a  party  be  dead,  yet  if  the  other  party  or  SJgoinf,  tct. 
his  reprefentative  come  in  time,  the  Court  will  order 
the  decree  to  be  inrolled.]  [a Ch,Ca. 217,] 

(The  order  being  drawn  up  in  form  by  one  the  re- 
gifters  according  to  the  minutes,  and  by  the  pleadings^ 
and  figned  and  inrolled  as  aforefaid  of  record,  may  not 
be  reverfed,  altered,  or  explained,  upon  aqy  motion 
QX  by  any  order  ;  but  the  party,  if  he  has  caufe,  is  put 
to  his  bill  of  review,  which  is  nok  admitted  but  by 
fpecial  order  upon  good  caufe  (hewn;  it  being  con-  rp  u^. 
venient  both  with  refpcft  to  the  dignity  of  the  Court  \^W,  au/'q* 
and  to  the  parties,  ut  fit  finis  Ittium^  Toth.  47.] 

[Though  after  inrolment  a  decree  cannot  ordinarily  Mifcafting. 
be  altered  but  by  bill  of  review  ;  yet  in  cafe  of  mif- 
cafting  or  mifcounting,  where  the  matter  demonft'ra- 
tively  appears  from  the  decree  itfelf  to  be  miftaken,  it  [Com,  Sol.  35. 
may  be  explained  and  reconciled  \>y  order.]  '  Px.  Aipi.ae.J 

.    [  Where  it  is  to  be  noted  that  by  mifiajling  is  not  to  ^ 
be  underilood  mifvaluing,  but  only  a  miftake  in  the 
auditing  or  numbering.]  [Toth.42.'J 

[One  defendant  pleaded  outlawry  in  theplaintifF;*  an-  Decree  fct  afidc 
otherdefendantanfwered,and  a  decree  pafTedagainft  him:  o"fiin»l  *mU« 
afterwards  thedefendant,whopleadedtheoutlawry,brings 
an  original  bill  to  fet  afide  this  decree,  and  it  was  done, 
he  having  a  title  paramount  to  the  former  plaintiff's.]    f  *^***  ^*'  3*1 

[After 
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1  VcTH.  131. 
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Plea, 
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Inrolmcnt 
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1  Ve«.  326. 

Decree  fir  de- 

fendii  nt. 

[Pr.  H.  Ch.  2». 

3PX.  Aim.  10.] 

Forties, 

Ch.  Ca.  152* 


Partial. 

[Toth.  45  ] 

Partiet* 
IToih.  45] 


[After  a  decretal  ord^r  is  pronounced,  matters  of  ac- 
count, and  fuch  like,  which  are  neceflary  to  perfeft* 
the  decree,  may  be  and  componly  are  examined  and 
fettled  before  a  Mafter;  but  nothing  that  is  agaiiAft  the 
f6undation  of  the  decree.} 

[Said,  if  {intif  alia)  an  account  is  decreed  and  the 
decree  be  inrolled,  and  then  the  report  of  the  account 
is  confirmed,  there  ought  in  ftriftnefs  to  be  a  fecond 
infolment  of  the  whole  report.  But  on  petition  it  is 
often  difpenfed  with,  and  the  plaintiff  is  allowed  to  take 
a  writ  of  execution  of  the  whole  without  f^ch  fecond 
inrolment.j 

But  now  the  Court  does  not  fuffer  decrees  to  account 
to  be  figned  and  inrolled,  becaufe  it  ties  up  their  h^nds. 
from  relieving,  if  there  flbould  have  been  any  defeat 
in  the  directions  of  the  decree. 

Inrolment  of  a  decree  may  be  opened  if  the  inrol- 
ment  were  gained  by  furprife,  and  there  is  any  irregu- 
larity in  it. 

A  decree  ofdifmiflion  may  be  pleaded  in  bar;io  a  new 
bill  though  it  is  not  figned  and  inrolled.— S^/;f  vide 
contra^  'i  Atk.  809.  2  Vez,  577. 

Difcretionary  in  the  Court  to  fet  afide  the  inrol- 
ment of  a  decree  on  circumftances,  as  where  the  plain- 
tiff continued  an  infant  till  near  the  time  of  the  bearing, 
or  was  beyond  fe&,  and  the  caufe  fo  much  negleiled  by 
the  folicitor  that  the  merits  were  not  heard, 

Inrolment  of  a  decree  vacated,  being  too  quict^, 
though  ftri(ftly  regular. 

[A  decree  is  fometimes  made  for  the  defendant  when 
the  equity  appears  to  be  with  him  ;  and  this  is  better 
than  to  admit  a  crofs  bill  to  be  put  in  by  him,  and  going 
to  new  proofs  after  publication  in  the  firft  caufe.] 

[All  original  parties  to  the  fuit,  or  thofe  that  are 
made  parties  thereto  or  to  the  decree,  of  full  age,  ^V. 
and  fuch  as  daim  under  them  pendente  litgy  are  regu- 
larly bound  by  the  decree.] 

[But  any  \\\2.t  bond  fide  came  to  bp  Inter^fted  in  the 
matter  in  quefllon  by  conveyance  from  the  defendant 
before  the  bill  exhibited,  and  is  not  made  a  party  either 
bybill  or  by  order,  is  not  bound.] 

[Where  one  comes  in  pendente  liie^  and  while  the  fuit 
is  in  fall  profecution  and  without  any  colour  of  al- 
lowance or  prrvity  of  the  Court,  there  regularly  the 
decree  bindeth.  J   . 

[But 
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[But  if  there  were  any  Intermiflipn  of  fuit,  or  the 
Court  were  made  acquainted  with  the  conveyance,  the  [T»>th.45.] 
Court  is  to  give  order  upon  the  fpecial  matter  accoftding 
to  juftice  and  equity.] 

[Parties  not  fcrvcd  with  procefs  ad audiendum  ju*  Partief. 
dicium^    are  not  bound  unlefs  they  appear  grath  on  [Toth.45.    ^, 
the  hearing.]  .  /*'*'«  xP«.Alm..«.] 

Defendant  having  notice  of  a  decree,  being  prefent  Notice. 
when  it  was  made,  though  he  was  no  party  to  it,  pays  ^^''^ 
money  contrary  to  the  decree,  and  is  compelled  to  pay  2  ch^Rcp^'gi. 
it  over  again.  S.  c. 

[A  decree  binds  or  rather. alterf,    (not  the  legal  in-  Howbiadiflg. 
tcreft,)  but  it  binds  the  per/on  who  may  by  decree  be 
ordered  to  convey  and  afl'ure  the  intereft ;  and  if  he  re- 
fufes  to  obey  the  decree,  the  Court  will  imprifon  him 
till  he  conform  j  and  it  fo  far  afFe£ts  the  right  and  title  fPr.H.  Ch.ia. 
to  lands  and  goods,  that  the  Court  by  fequeltration  and  JL^*"  ^^^'  ^7* 
injunction  doth  difpofe  of  the  pofleflion  to  whom  it.   ^   •  ^^.J 
judges  the  right  in  confcience  is,  j 

[Under  clerks  may  bring  over  from  the  fix  clerks  tJndcrekrki. 
office  to  the  Rolls  chapel  any  decree  or  difmiffion  after 
the  fame  are   figned,    to  be  fcen  by  the  uftier  of  the 
court  cr  his  deputy  only,  that  fo  he  may  judge  what 
parchment  is  neceffary  to  be  allowed  for  the  inrolling  [Or.  Ch.  19,] 
thereof.]  ,     \ 

[Every  decree  muft  before  inrolment  be  figned  as 
aforefaid.] 

[Decrees  and  difmlfiionS' ought  to  be  drawn  upas  Hoifr  decreei 
fhort  as  may  be  with  convenience  and  not  recite  the  ro**""*  a  . 
pleadmgs  largely,  but  the  lum  ol  them  brieliy.J     .  43s. j 

{The  regifters  are  to  be  careful  in  the  penning  and 
drawing  up  of  decrees,  and  efpecially  in  matters  of  dif- 
ficulty and  weight.] 

[And  by  ancient  order,  when  they  prefent  decrees  to 
the   Lord  Chancellor,    they  ought   to   acquaint   him 
which  are  decrees  of  weight,    that  they  may  be  read  [Toth.4i.J 
and  reviewed  before  his  Lordfhip  fign  th^m*] 

[Decrees  or  difmijfions  made  or  granted  in  the  Rolls  Howfign«d  and 
or  at  IVeJiminJltr.^  on  fuch  days  as  the  Lord  Chancellor  inroUed. 
is  not  prefent,  being  drawn  up,  are  at  lirlt:  io  be  figned 
by  the  Marter  of  the  Rolls  or  the  judge  that  fat  at  the 
hearing  of  the  caufe,  and  then  prefented  to   the  Lord  [TotS,4x.} 
Chancellor  to  be  by  him  likewife  figned,   which  done, 
they  may  be  inrolleJ'] 

[Witbitt 
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[Within  one  term  after  a  paufe  (hall  be  deteroiined 

by  decree  or  dtfrniiBon,  fu^ch  decree  and  difixiiflion  and 

'        all  other  records  in  the  cleik's  hands  fhall  be  delivered 

[Or.  Cb.  ^7.]     Qver  to  the  fix  clerk  or  his  deputy.] 

Decreet  afur  [Deciccs  upon  fuits  brought  after  judgment,    (hall 

{udgmenu  contain  no  words  to  make  void  or  weaken  the  judgrhent^ 

but  (hall  only  correct  the  corrupt  conscience  of  the 

party,  and  rule  him  to  make  reditu tion  or  perform  other 

[Toth.  46.]       a<9s.  according  to  the  equity  of  the  cafe*] 

Decree  concern-      [Said,  where  the  decree  concerns  lands, even  fo  low 

iflg  land.  3$  leafes  or  terms  for  years,    it  muft  be  entered  in  the 

regifter's  docket- book  within  fix  months  after  it  ispro-^ 
[Com.Att.4 37  ]  jiounced,  elfe  it  (bould  not  prejudice  purchafers.] 
Decree  to  fore-        [Said,  in  court,  if  after  a  decree  of  foteclofure  the 
«*®^«*  party  has  rcoourfe  to  the  defendant's  perfon,    it  opens 

the  decree ;  but  the  Mafter  of  the  Rolls  feemed  to  think 
it  might  be  done  with  leave  of  the  Court  without  pro- 
ducing that  effedi} 
Decree  to  fore*.        [When  a  decree  is  to  foreclofe,  the  Court  will  in 
'*°^'*  cafes  of  neceflity  enlarge  the  time  for  the  performance 

in  paying  the, money,  though  the  decree  be  figned  and 
[1  Ch,  Ca.  64.]  inroUcd.] 

Decide  to  fore-  In  a  decree  of  foreclofure,  though  an  infant  has  a 
clof« infant.        (Jay  to  (hew"  caufe  againft  the  decree  after  he  comes  of 

3  P.  W.  i?2.  ^8^>  y^^  ^^  ^^  ^^^  ^^  6^  in|o,the  account,  nor  is  he  fo 
much  as  entitled  to  redeem  the  mortgage,  but  is  only 
allowed  to  (hew  error  in  the  decree. 

[Whereafter  a  decree  an  original  bill  is  become  ne- 

ceflkry,  as  in  cafe  the  decree  be  of  twenty  or   thirty 

Original  bill       years  (landing,  or  that  the  party  neglecting  to  procure 

after  decree,       a  ft^y  ©f  proceedings  at  lawj  is  oufted  of  his  pofl'eiEon 

evidence*"**      by  jiidgment  there^  in  fuchcafe  the  former  decree  may 

be  fet  forth  as  evidence;  but  the  Court  will  not  deciee 
the  fame  thing  merely  iipon  the  foot  of  that  decree. 
It  Ch.  Rep«      but  will  examioe  the  grounds  of  the  former  decree  ere 
liS.]  they  make  a  new  one.] 

Examination  of.  Aftcf  decree  and  a  writ  of  execution  and  attachment 
d^ee*"'  *^"'  returned,  the  Court  refufed  to  give  leave  to  defendant  to 
9  Vern.  9t.  be  examined^  unlefshe  gavefccurity  to  abide  thedecrec. 
Dectee  againft  Plaintiff  may  have  a  decree  againft  a  defendant  who 

ihoogh'eMmintd  ^®  ^^^  examined  under  the  ufual  order  as  a  witnefs, 
ai  a  witnefs.       upoo  Other  matters  to  which  he  was  not  examined. 
*Amb.  583.  '  To  fupport  a  plea  of  a  fornner  decree,  yt)u  muft  ftate 

2  Aik.  603.  -'  f^  much  of  the  fir  ft  bill  and  anfwcr  as  will  (hew  thiu 
the  famq  point  was  then  in  ifTue* 

♦7  If 
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If  after  a  decrcfe  a  caveat  be  entered  to  ftay  (igtiitig  Caveit, 
and  inroWipg,    it  ftays  this  figning  twenty-eight  days, 
not  only  after  pronouncing  the  decree,  but  twenty  eight  1  P.  W,  609, 
days  after  prefenting  it  to  the  Chancellor  to  be  inroiied, 
and  notice  given  by  the  Lord  Chancellor's  fecretary  to 
the  clerk  on  the  othef  fide.  Decree  by  coo- 

A  decree-made  by  confent  cannot  be  fet  afide.  2^Vez.48S. 

A  final  decree  cannot  be  made  upon  an  interlocutory  Final  decree. 
order  without  confent.  3  Bro.  149. 

A  decree  had  been  paffed  and  erttcfrefd' without  having  Amending  bill 
before  the  Court  a  perfonal  reprefenrative,  Who  became  *^'"  d«c«e, 
fo  by  adminiflration  after  the  bill  filed.     Motion  to  in- 
ferc  in  the  bf!l  that  he  was  adminidratori    in  order  to 
bring  him  before  the  Mailer ;    refufed,    if  there  was 
any  thing  in  the  decree  diredtine;  him  to  pay  ;     if  the  i  Vez.j«n.  63* 
intention  was  merely  that  he  might  be  a  witneis  to 
'  what  was  done,  the  motion  was  proper. 

A  decretal   order  cannot  be  difcharged  upon  mo*  2kh^\r^^' 

tion.  '    iVei.jua.  93. 
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flNabil!   ofdifcovery  of  and  to  recover  deeds  or  A»  to  affidavit 

^   writings,  and  to  be  helped  and  relieved  by  decree  on  "?**"  ***^^  ®^  **^^' 
the  matter  of  fuch  deeds,  there  mu(V  be  affidavit  made  "'*'^' 
by  the  complainant,  that  he  or  his  anceftors  had   fuch 
writings  m  his  or  their  pofibffion,   that  they  were  ca- 
fually  loft  and  that  he  knows  not  where  they  are,  unlefs 
they  be  coftie  to  the  defendant's  hands  or  to  this  pur*  [Px.  Aim.  4« 
pofe,  elfe  the  defendant  may  demur.}  '  ^^*  Ca.  u.J 

[But  if  the  bill  is  only  to  be  relieved  againfta  deed  in  Affiaafit,  &c. 
another's  hands,  or  that  the  bill  feeks  no  decree^   but 
prays  barely  to  have  -the  defendant  difcover  whether  he 
hath  fuch  deeds  or  no,  or  to  have  the  deeds  produced 
at  a  trial,  there  needs  no  oath  of  the  pkintifF.J  1  Ch.  Ca.  if. 

If  thebillbe  grounded  on  the  lofs  of  a  bond,  as  it  is  Affidavit,  &c. 
the  lofs  whicli  gives  the  Court  jurifdt&ioti  of  thecau&,  '  Ch.Ca.  %^u 
affidavit  muft  be  made  of  it. 

But  if  the  bill  be  for  the  difcovery  <rf  a  deed  only,  Affidavit,  &c, 
plaintiff  riecd  noc  make  oath  of  the  lofs  of  it,    as  he  *  V^«n.a47. 

muft 
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AflUa?it|  9cc» 


I  Vern.  iSo. 
iCh.  Rep  51. 
1  Vern.  59, 

contra^ 


^&ityitf  &C, 


»  P.  W.  541. 


Affidavit)  &c. 


PrecioCb.536. 


3  Atk*  I7» 


Wrjclngt  de- 
livered out  of 
court*  * 


mnft  do  when  he  cones  for  relief;  for  he  ciannot  tranf^ 
late  the  jurifdidion  without  oath  made  of  the  lofs  oi 
the  deed. 

Where  a  bill  was  brought  for  the  bare  dtfcov^ry  of 
tdeed,  and  the  defendant  demurred  becaufe  the  plaintiff 
bad  not  made  oath,  according  to  the  courfe  of  the  Court, 
that  he  had  not  the  deed  upon  which  this  diftin&ion 
was  taken  and  allowed  by  the  Court ;  viz.  that  where 
a  perfon  comes  for  a  difcovery  and  prays  relief^  tbera 
it  is  neceflary  for  htm  ro  make  affidavit  of  die  want  of 
the  deed ;  but  when  he  feeks  but  ^  bare  difcovery  «• 
to  have  it  produced  at  a  trial,  it  is  not  aeoeilary  | 
for  it  is  not  to  be  prefumed  that  the  plaintiff  in  either 
of  the  latter  cafes  would  do  fo  abfurd  a  thiag- at  exhibit 
a  bill  if  be  had  the  deed. 

If  a  bill  be  purely  for  a  difcovery  and  delivering  u|y 
a  deed  and  prays  jio  relief,  an  affidavit  that  pUi-ntiff 
hath  not  the  deed  is  not  necelTary  1  b^  if  iMe  hiM  be 
generally  for  relief  upon  any  bond  or  deed,  as  Co  re« 
cover  money  upon  the  bond  or  profits  of  land  under  th« 
deed,  an  affidavit  that  the  deed  is  not  in  the  plaintiff's 
cuftody  muft  be  annexed,  becaufe  the  bill  does  by  ;coiU 
fequence  feek  to  transfer  the  jurifdidion  from  law  to 
equity. 

When  a  bill  \s  exhibited  for  a  general  difeovery  of 
deeds,  it  is  not  neceffary  for  the  plaintiff  to  annex  the 
ufual  affidavit  that  be  h^s  none  of  them  in  hit  cuftody : 
but  where  the  bill  is  for  a  difcovery  of  a  particular 
bond,  for  want  of  which  plaintiff  could  not  recover 
hia  debt  at  law  or  the  poffeffion  in  ejednmu,  in^efe 
cafes  it  is  fit  he  fliould  make  oath  that  he  bimfelf  has 
not  the  bond  or  deed,  becaufe  if  he  had,  bis  remedy  ia 
proper  and  open  at  law,  and  then  be  is  not  to  put  an- 
other to  the  unnecefiary  expence  of  ao  anfwer  to  deny 
his  having  it. 

[Where  writings  brought  into  court  (wi^i^.  into 
the  hands  of  a  Mafier  by  order  of  Uie  Court)  we^e 
ordered  to  bedeltvered  out  to  be  ufed  at  law,  they  were 
ordered  to  be  delivered  upon  a  fchcdule  to  the  party 
who  brought  them  in,  and  he  was  to  produce  them  and 
all  others  confeffed  by  his, anfwer,  or  produced  before 
the  Mafter  (if  neceffary)  at  the  trial,  isf£^  at  law,  and 
to  return  thofe  delivered  out  here  after  trial,  (s^^.} 

[If  deeds  are  brought  into  court  or  confefied  by 
anfwer^  the  Court,  upoii  motion  of  courfe,  will  order 

fuch 
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§ 

fucb  of  them  as  tfie  party  needs,  to  be  delivered  out  to 
the  fdJcftor^Jor  produced  before  the  examiner  or  cdm- 
miffioners,  that  they  may  be  proved ;  and  that  after 
that  is  done  they  be  returned.  J 

I^Upon  a  bll!  to  foreclofethc  mortgaged  lands  were  nciVcred  t« 
decreed  to  He  foW  !  aporchafer  being  reported,  thede^  ^*ty^'ol*'^veIfb 
fendaAt  •  moves  that  the  mortgagee  might  bring  his  garty  to  inf^icft. 
deeds  to  Mii  leave  them  wrth  a  counfel  who  was  to   ^ 
drsw  the  -conveyafncc.     The  Court  Would  not  order 
him  t)i*part'With  his  deeds,  4)at  ordered  they  (hould  be 
brought  before  a  Mieifter,  whbre  the  counfel  might  in- 
/pe^tfhem.l 

f  A' defend iint^ordered  tdbe  examined  to  an  account  All  wrttiiigs'iM 
on  fnimogatiB^fes,  id  exammedihort  j 'the  complainant  "hbits  bnwgiit 
moves  that  the  defendant  'may  upon  oath  bring  before 
a  Maf|n'*aH*jp'iperrrAatrng  to  the  caufe,  which  the 
CoftrtYehjfWto'brder;  for  at  this  rat^,  faid^  caufes 
wmrtd^i^^lif  confre  to  an  end '5  but  ordered  all  writ- 
i ngs^nd^e^ibJt^ proved  by  the  dcpofitions  to  bie  brought 
in.J'"'  "^  '*'"   **  *  '  ■.••■' 

[Wor  wonftHthe'  Court  fuffer  the  interrogatories  to 
be  atiiended;'^f.''(fut  faid,  if  at  laft  they  found  them- 
felvek  pished  ih^y-Aitghc  move  the  Court  again.} 

[Where  a  deed  in  the  plaintiff's  hands,  mentioned  in  PUinti?  to  give 
the  phi1ltt1ff*s   bill  i^s=*ricceffai*y  to  the  defendant's  <»efentfantco- 
mafcilfig^hirddfence^a  ftiH  anfwet;  the  Court  ordered  ?**•«>'*>««<*•• 
the  ptaintlfffliould  givehim  a  copy  of  it.J* 

[lii  art'H^fwer  to  a  VAX  for  diTcovery  of  deeds,  the  Defendant  to 
defertdanrtonfcfies  the  deeds  but  does  not  fet  them  r^et>uintiff 
forthV^  becaufe^  woold   (he  (ays)  fave  the  defendant  *°^**** 
the  dihrgei^atidfky9  he  ftal!  have  copfes  of  them  wheh 
he  pie^ii^* '  The  Coiirt  upon  motion  ordered  the  de- 
fendant to  gIveHhe  ()lafhtrff  copies  of  the  deeds,' without  * 
fendjrtf  them  tiy  a  Mailer.]  ^ 

An  order  made  at  the  Rolls  that  the  defendant  might  ln^^5«ft  of 
infpca  a  deed  proved  rn  the  caufe  and  referred  to  by  ^«*<i»  «^"^^^* 
the  depofitions^,  as  bfeing  pArt  thereof,  difcharged  by  the 
•ChaiieeHor;  fbrthat  a  defendant  before  hearing  is  hot  2  i>.w.4io. 
to  fee  the  ftrength  of  thfer  eaufe,   or  any  4^tt^  to  pick 
fcoldiinrt.'       ^    J      ^        .     '     ' 

The  defendilitVwJtnefs  proves 'a  deed  and  refers  to 
it  ifi  his  depofition  ;.  the  plaiiritiff  cannot  compel  the 
defendant  to  produce  the  deed  at 'the  hearing,  the  re-  jP.W.  3$ 
fereticethcrcttyiiot  making  it  part  of  the  depofition.— 
Sed  vidi  Bmifsny,  Farrington^  where  it  rs  faid  by  the 

M  Chancellor 
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2  P.  w.  178.  Chancclter  tbat  by  ikfendant's  referf ing .  to  iensAs  jn 
Jnnotii.  their  anfwcr,   they  make  them  part  of  their  anCnrec: 

3  p.  w.  363,  The  editor,  however,  puts  a  quan  to  the  ^afe. 


DEMURRER  TO  BitlL. 

Commiffion  to  anfwer.. 


t*  > 


Interr&gaiories.  .      .  , 

Examhaiias) 

PemorrA'what.  fiS  an  altegation  of  the  defendint,  wbic)iv^a4Mlt3iig 

^  the  mattei^  of  fa£t  or  fomeof  them^.  a^lfgcd  ;by  the 
defendant  to  be  true,  ihews  that  as  they  are  let  forth 
by  the  complainant  biovfelf,  they  are  infufficiieot  forhini 
to  proceed  upon  or  to  oblige  the  defendant  totajofwer  ; 
^nd  therefore  demands  the  judgflaent  crf^.thet  Goiirt, 
whether  the  defendant  {ball  be  con>pelled  to,  make 
Prac.H.Ch.12.  anfWer  to  the  plaintifTs  (hII,  or  to.  fc^e .  c^i^tai^i  part 

'  thereof,] 
3  Vsx.jun.  253.      The  ground  of  a  demwrer  mufl  be.  a  fcort  p^int, 
upon  which  it  is  clear  the  brll  would  be  difmi/Ied  Juith 
co^s  at  the  hearing. 
Ca*f?»  of  dc-        [^^  caufes  of  demurrer  are  properly  upon  mUttr 
marrer.  dcfefiivc  in  thfe  plaintilFs  bill,  and  not  from  any  foceign 

Px.  Aim.  13.     matter  alleged  by  the  defendant ;  and  therefore  in.  the 
'  demurrer  \t  is  faid,   as  appears  by  the  plaintiff'j  own 

Cufti-      ^      Jhewing.^ 

MUf.ficat.  Upon  the  omiffion  of  matter  which. ought  to  be 

100.  therein  or  attendant  thereon.  '  - 

Eiidoif<ieinoKe%      The  principal  ends  of  a  demurrer  ace  to  avoid  |k  dif- 
covery  which  may  be  prejudicial  to  the  defondaiit,    to 
cover  a  defective  title,  of  to  prevent  unneccf&ry  ex- 
Miif.Tfcat.ioo.  pence.  If  no  one  of  thefc ends  is  obtained,  there-i$  little 
ufe  ib  a  demurcer  ;  for  in  general,  if  a  demurrer  wouI4 
-  hold  to  a  biU,  the  Court,  though  the;  defendant  anfwers, 
will  not  grant  relief  at  the  hearing,  * 
rVh*^?'  6.        [Doubted,  whether,  in  fomefpecial  cafes,  a  demi*rrer 
2  Ch.Ca.  8.]*   may  not  be  put  into 'an  ainfwer  \  it  has  been  allowed.J 
To  replication.        [So  where  the  replication  contained  new  matter  not 
in  the  bill  (or  anfwer),  but  what  the  plaintiff  kiiewr 

of 


« 
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of  at  the  exhibiting  bis  brll^vthe. defendant  pleadld/ 

aixi  demofred  ta  the  repiicatioii,.  «nd  th^  Court  aU   [i^H*R^N 

lowed  i*0  '  '•;  •»  .  *59.-» 

[As  no  plea,  fo  no  demurrer,  fhall  be  admitted  after  ^hea  admittei. 
attachment  with  proclamation  returned.     But   upon 
motronln  open  courts  and  affidavit  of  the  caufcof  the  [Or-  ^b*  99  1 
delay.). 

[Yct.whfce,  after  a  proclamation  returnedt  there 
came  a  general  pardon,  and  the  defendant  appeared, 
and  put  in  a  demurrer :  it  was  held  hq  might  fo  do.]        xCh. 01.232. 

Ni^  demurrer  after  a  plea.  i  v«rn.  78, 

.  A  <]emurrer   not  coupled  .with  a -plea  or  anfwer,  ' 

oiuft  be  filed -withia  eight  days,  exelufive  of  the  day  of 
appearance^  or  before  an  order  for  time  be  obtained:  Hindis  10. 
the  Court  never  indulging  the. defendant  with  time  to 

'.'    A^d^urrer  cannot  be<  re§iilarly  fil^  under  an  order 
for  cttne,^it  being  'the  cDndttiofi  ofvcvery^  pr.der  far  2  p.  w.  464. 
time,  that  the  defendant  (hall  not. demur  alone^ 
*"  'Demumf^nyay  be-filedafter  time  for  anfwering. be  3 Bro.  371. 
ou^  prdvided  itia  filed,  before,  ppocela  of  contempt 
'fflues.      1   -. .      . 
:"  {The  hofbaad  alone  cannot  demur  for  the  wife.]       Baron  and  feme. 

[If  a  defendant  obftinately  infifts  upon  his  demurrer,  DeclecJ^' 
and  refttfet  toanfwtr,  where  the  Coui^t  is  of  opinion 
that  fufficient  matter  is  alleged  to  oblige  him  to  an* 
fwer,  and  for  the  Court  to  proceed  upon,  the  Court 
witl  deciec  the  matter  of  the  plaintiiF's  bill,  for  by 
-the  demurrer  are  confeiTed  all  n3batters  of  fad,  that  are.  [P*"-  W.Ch.  13.] 
well  alleged,]  imd  the  /at^s  al»nt  without  the  comluftons  \^^'  ^"'^"  ^'' 

[Though  by   rule  of  the  Court,  every  demurrer  Demurring  at 
ibjiilexprefs>the  feveralj^aufes  of  dqmurrer.  j  yet  it  is  the  bar. 
faid,  other  caufes  may  be  infifted  upon  at  the  arguing 
thereof.'    But  if  any  oaufe  (hall  be  infifted  on  at  the 
argoing,  betides  what   is  particularly  alleged  in  the 
ingroffment  on  the  file,  and  the  bill  be  difnaiiTed  in 
re(pe£^  of  fuch  caufe  new^ly  alleged  i  yet  the  defend-- 
ant  (hall  pay  the  ordinary  oofts  of  five.'marlc^,  if  the  [P«- Aim.  18.] 
caufeS'particularly  alleged  be  difallowed.]  ^'*  ^**'  ^^'     , 

It  is  not  now  the  pra^ice  that  the  defendant  Ihould   l^emurri^  at 
pay  the  cpfts.  of  the  demurrer  on  record  being  over- 
ruled, when  a  demurrer  at  the  bar  is  allowed  ;  but  he  ^  ^*  ^'  ^'** 
'is  not  to  receive  his  cofts,  and  .\yhat  is  faid  in  i  Vern, 
78.   isikotlaw* 

-^         ^         .        M^2  [If      . 
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/ 

General  demur*      flf  a  g^AtrsU  ctemuRrcr  be  put  tn,  it  will  be  over«» 

Yci  Rep!  ift<.  ^^^^J'^^f^i^  ^nfi  f^^'h  tvhtrg  there  is  any  fart  ^  the 
hill^  either  the  relief  or  the  difiovery^  to  which  defendetnt 
'    ought  Jt»  an/wer  : 
Amending  bill.       { If  a  demurrer  be  put  in  upon  any  flipor  imflake  in 
'  the  biii,  the   pbinttfF  paj^iog    the  defendaot's  clerk 

[Com.  Atc.426.ti¥enty  {hillings  ^ofts,  may  of  courfe,  withoiit  mO'» 
lion^  ametid  bis  bill  within  eight  day^.  i^tttx  Ac  de- 
my rrer  put  m  ;  but  not  afier  that  time  ivithput  coA'*' 
"   fent.].  ... 

But  plaintiff  mud  now  nioiiie  to  amende   tnd.tjiat 

bcfepetthe  detnurreris  fet  down  to  be  arg^ed^  other«-> 

wife  ^e  mfjft  pay  the^cofts.'de&ndaat  bat  been  at  iia 

s  Harr.  414.      g^^<ng  the  order  for  fetting  down  ilemori;ec  to  be  acr 

After  argument  of  a  demurrer  to  the  whole  bil^  it 

is  Mt  afna)  to  allow  an  aarrendantot,  except  in  cafe  of 

2  p.  w.  3Q0.     ^  dcfimcrer^for  wani'tff  pai:ties-^though  it  ia  (otnmmtt 

aAtk.311.      allowcAr  :    '  

£ig)it  days  after      [if  witbin  eight  days  after  filing  a.deviurrec»  the 
filing  demurrer  «||.ajnt4ff4id«iiii8  it  to  be  good^aiid  pays  tbedefendam's 

not  iol>e  argord.  r;     .       r  n-w  C       j   r       .'^^      .,  -     . . 

cleric   forty  uiilJings,  the  defendant  need  not  in  Hi 
\*'  down  to  be  argued,  for  the  bill  flaoda  difmifltci  of  ' 

courfe,  without  motion,  unlefs  both   fides  .agree  to 

fCom^At  116,  the  amendment  thereof;  but  fuch  diSTmiiBoa  is  no  bar 

^'^  to  a  new  bill.] 

Cofts,  [As  if  a^ple;^,  fo  if  a  demurrer,  be  over-ruled,  the 

defendant  pays  five  marks  (n9W  fiue  pounds}  coila^ 
but  if  on  arguing  it  be  adjudged  good,  the  biil  is  dtf^ 
ifti/ied,  and  plaintiff  pays  cofts.]    .     .. 

Cofti.  [If  upon  a  dedimus  the  defendant  returns  no  anfwer^ 

biit  a  demurrer  or  a  plea,  or  both,  which  ihali  bappea 
to  be  over- ruled,  he  £bail  |>ay  the  ufuai  toA%  of  five- 
iDurk9,  [mw Jive  pounds^)  and  though  they  be  allowed 
good,  yet  be  ibail  havte  no  cofts;  becaufe  of  the 
needkfs  trouble  ^nd  delay  given  the  plaintiff  by  the 

fPx  Aim  I   1  co«miffion,  without  which  tjie  defendant  might  have 

I  Vern.  iglf '    put  in  his  plea  and  demurrer.] 

£nicring  with         [If  a  demurrer   be  not  by  the  defendant,  within 

ihc  Regifter.      eight  days  after  filing,  entered  with  the  regifler,  in 

order  to  be  fet  down  to  be  argued,  it  is  over-ruled  of 

courfe^  and'tbe  plaintiff*  may  take  out    procefe  for 
[ibid.Toth.i^.J  ^^^^  ^^^  ^  ijgjj^^  anfwer.3 

wherideter-  C^^  *   P*^*»  ^^  ^  demurrer,  may  be  brought  on 

ftiacd.  either  in  common  courfe,  or  by  order  on  motion  or 

petition; 
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petUiM ;  b^t  they  are  aH  \b  ht  determined  in  open  F^'  Aim.  »#. 
coart.]  Of.cti.9Tj 

[As  the  regifter  (halt  not  enter  any  plea,  (o  neitber  N^  wefitced 
ftfait  heater  any  demurrer  in  the  paper '^t  the  in-  '^^y*'^^''' 
ftane^6f  any  perfon,  u^n  a  Warrant  for  fettihg  dovrn  ^ 
the  fame  on  a  certain  day,  unleft  the  fuitor  (hall  bring 
fuch  order  or  warrant  to  the  Regifter  to  be  entered 
t#o  days  be/bre  the  day  appointed' for  hearing.*    And 
after  ttie  paper  of  pleas   and  demurrers  (to  he  argued)  [Or.  Ch,  52.] 
is  made  out,  and  fei  up  in  the   Regifter'^  office,  no 
addition  or  alteration  (hall  be  made  therein^] 

[Where  a  defendant  brought  iip  from  the  Fleet,  oii  Hibeat  eorpuf, 
an  alias  habias  corpus  to  anfver  a  bill,  put  in  a  de- 
murrer, without  leave  of  the  Court  \  the  Court  dis- 
charged and  qua(hed  the   d^mjjrrer,  and   granted   a 
plurits  habeas  corpus."]         ^ 

[My  Lord  Coke*s  4  Infl.  83.  feems  to  think,  that,  Dimagei, 
where  upon  a  demurre^,  a  bill  is  adjudged  ityfufficienr,  ^''^•^ 
the  defendant  (hail  have  no  damages ;  for  they  are 
given   by  itatute   17  iJ.  2.  r.  6.  where  the  truth  of 
the  pIainti(F*s  fuggcftion  is  tried,   Wr.  which  is  not 
done  upon  a  demurrer,  where  the  fad  is  confefled.]      f*  ^  ^^'  ^J-l 

[The  words  of  the  ftatute  are,  that  (uch /uggejfions  ^^'^'  '7  R  »• 
he  dM]y /(fund  znd  proved  utttrui*]  '  * 

[But  r(fee  15  H,  6.  c.  4.  which,  reciting  -that  fub-  srtt.  1$  h.  6, 
p'^na's  are  often  had  for  matters  determinable  at  com^  ^*  4* 
mon  law,  'ena<5(s,  that,  no  fubpasna  be  executed,  till 
furety  be  found'  to  fatisYy  the  party  grieved,  his  da- 
mages and  expences  ;  if  (o  be,  the  matter  cannot  be 
made  good,  which  is  contained  in  the  bill.  And 
though  this  ftatute  be  not  obferved,  as  to  the  gliding 
fec[urity ;  yet  cofts  are  always  given.-  And  fo  it  is 
upon  a  plea ;  or  dlfmiffion  for  want  of  profecution.] 

[Where  a  fuit  appearech  upon  tne  biH,  to  be  of  fht  Lord  Bacon*i 
nature  of  any  of  thofe,  which  are  regularly  to  be  dif-  ©"^^         t 
mifled,  according  to  an  order  mentioned  under  title  [Toth,  5i;|^ 
Equity^  made  in  the  time  of  niy  Loihd  Bacon  (if  I 
mtftake  not) ;  the  faid  order  is  to  be  fet  forth  by  way 
of  demiir^rer,] 

[A  demurrer  is  to  be  put- in  under  counfel's  hand.  How  filed, 
without  oath.     Wherefore,  if  a  defendant  take  a  de«^ 
dimus  to  anfwer  only,'*  and  return  only  a  demurrer } 
an  attachment  will  be  awarded  for  want  of  an  an^er.j 
-^Vide  C$mmi£ton  to  take  an  anfu^r. 

.   M3  Defendant 


i66 


DEMURRER. 


Order  t9:pu*4^  Defendant  has  leiive  to'pie«d,  anfwer^or  deoiar^  not^ 
anf«rer,prdaftur.  demurring  alone;  the  defendant  demurs,  and  asiAvors 
»P.  w. 287.      onJy   by  denying  combination;   demurrer  let  afide. 

Sed  vid^'  I  Vern*  4(^3.  and  it.  feems  that  the -border 
louft  be  fpecia),  to  pUad^  anfwir^  or  demur  \  for  if  it 
be  only  to-anfwer  a  demurrer  to  part,  and  anfirer  la 
the  other  part  will  not  do.  ' 

A  defendant  cannot  demur  and  pl^ad,  or  demur 
and  anfwer  to  the  fame  part  of  the  UU,  ifor  the  plea 
or  anfwer  over- rules  the  demurrer.  -   ., 

A  demurrer  cannot  be  good   in  par t  nnd  bad  Itt 
part,  but  muft  (land  or  fall  togetber« 
.  If  a  demurrer  'be  to  part  of  a  bill,  andaii  mfuffipent 
anfwer  to  the  refidue,  yet  the  plaintiff  canAot  except^ 
until  the  demurrer  be  argued.  * '  * 

A  defendant  muft  take  ad  vantage,  of  a  defed  in 
form  in  the  plaintiff's  bill' by  demun^r^  it  is  too  hte 
to  oV]tSt  after  he  has  anfwered. 

The  Court  cannot- let  a  demurrar  ftand'fbr  an 
anfwer,  becaufe  it  is  a  mut^  thing*  Nor  can  anjr 
thmg  be  faved  on  a  demurrer*  s  ,         .. 

The  particulars  demurred-to  ibould  be  difiingvi/faedl 
in  fuch  manner,  that  the  Court  may  fee  \ktm  with-> 
out  looking  over  Xht  whole  btJI.  V  . .      .  .-;      - 

A  deitturrer  cannpt.be  to  any  thing, .feiii  wbatap* 
pears  upon  the  face  of  ih^  bill,  clfe  it  would  be  a 
fj()eaking^  demurrer,  ...    O'  / 

Where  th^re.i^  an  argutnentiiS  the  bod)r  oi  ade-^ 
miirrer,  fuch  as  in  or  about  the  year  iff^Os  wti<b  is 
ttpttards  of  20  yean  btfere  ihe  Inlified^  it  is  a  fpeaJciog 
2  Vesjun.  S3,  demurrer,  and  bad.'   •         ^    .  ♦     -  ,'«- 

Demurrer  lies  to  a  bilj  Jor  ^ifcovery  of  an i^aiSfn* 
ment  of'  a  leafe,  without 'tiecnfir,  if  the  h\^\  does  not 
cxpttfsly  waive  the  forfeiiartf« 

After  a  demurrer  over-ruled,  there  cannot  be  ^ife- 
cond  demurrer.  But  »f  the  bill. be  9mended,<-^hea 
ther^  mav  be^anoth#r.d«miiir4n  v      .    .    .*,. - 

A  bill  will  not'  do  to  difcovor,* -whether  there  ^is 
fuch  a  perfon,  or  where  he  is*,  in  order  only  to  mftke 
him  a  ^atty  to  a  fuit  in  thia •Court,  an4  a  demorrer  to 
fuch  a  bill  was  allowed*        «    ^  ^ 

.  Defendant  may  demur  if  there.be  liot  all  neoeflary 
parties  to  the  bill.  But  the  demurrer  muft  (hew  who 
are  the  proper  partips^  not  indeed  ^by  iiaqae,  but  fo  as 

.to 


3  Atk.  726. 
I  Bro.  78. 


%  Brc.  214. 

Pfea  demurrer. 
AoTwer, 
3  P.  W.  80. 
^  #Vtk.  282. 
I  Vcrn.  90. 
«Atk.  389^ 


3  P.  W.  216. 

'Wbeortpobjt^ 
to  form  of  the 
biil.      * 
a  Atk.  137. 

Anfwen 

3  Atk.  530. 
aVt«  no. 

Demerrer  hbw 
dtawn. 

a  Vcz.45i. 

Speakiag  de» 
nurirer. 

^  Vex.  245. 

Speaking  de- 
murrer. 

4  Br>.  254. 


Penalty  waived. 

1  V<«»  56. 

Sec<)iiddemor- 
xer» 

2  Bro.  ^6. 
Difcoverj. 

3  Atk.  394. 

Parties. 
%  Ves.  31a. 
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to  enable  risinttff.ti^amttid.  ao«l  this  may  be  af^r.  .  . 

1  _  J  •  .  Hind.  ie». 

demurrer  argued.  .  ^ 

Irbou^  a  ckfieiulaDt  has  not  demurred  to  a  bill,  asHfadog. 
bekig  tooztrtflmg  for  thts  Court  to  entertain,  yet  he-sAtk.  t53. 
may  t^jce  adv.affitagcof  ttie  objeSioii  at  the  bearing* 

•WheiVy-  taking  tbe  charges  in  the  bill  to  be  tr  ue.  Hearing, 
it  is  clear  that  it  muft  be  difmifiiid  at  the  hearing,  it 
iSigcbd  caufeof  denmiFrer.  "       •  v       ^      »Vex.  jun.  95. 

:  t-Wbere  pl^nl^  is-enfcitled  to  a  difcovery,  but  not  Gener4i  dennur. 
to-relief,  and  there  ts  a  general  demurrer  to  the  whole  '^'^ 
fatil.    :Thetleinurrer  m«il  beovev*fuled«     But 

Afterwards  the  Chancffilor  allowed  fuch  a  demurrer, »  Bro.  319. 
fatying^  that ^pljuntiff  ought  >to  ibape  Ins  bill  according 
tO'Wbat  te^ad  a  right  to  pray* 

Length  of  time  fince  a  iranfa^iqn,   which  is  the  Length  (rf  tj«c. 
fnbje&of  difpiitev  is  no  ground  for  a  defnu,rrer,  it  is  3  ^"'•^33* 
omiy  a  'Condufion  from.  £a6)(S,  (hewing  accj^uiefcence,  ^  ^ik.  21  j. 
and  not  matter  of  law-     3  P.  IV*  2S7.  contra* 
" '  Deoautiier  io  ar  bill  for  redemptioo5  becaufe.  the  de^  Lcngfh  af  time. 
feodant  hadtbeen  it)  pofieffion  twenty  years, oyer-rMUd :  '^*«''"«'^^« 
thefa(£t  n<>t  appearing  on  the  face  of  the  ^bilJ,  but  by  4  Bro.  254. 
avefiaaeiitm  xbo  demurrer*  , 

'Ml^hccea  bail  iceka  diCcoyexy  of  matter  that  the  de-  Aorw«r« 
fendant  is. not  bound  to  aofwer,  he  nnift  demur  j  -  for  ^  bIo  2^''?'2^o; 
inrfaereha  Mnntts  toanfwer  hemuftanfwerJuily*  .       4Bro./i/ 
-  Derf)tiK0er  o(  another  caufe  depending,  over-r^Ied  ;  CauredepeAdiog. 
the  caufe  depending  being  fuch  as  would  laot  be  cffec*  *  ^^^'  ^°' 
Kve,i:aad  tbeprefentbiH  making  new  pactieifi.        * 
.    A  general^charge  of  combination  todefraud,  too  Ipofef  Combinauoo. 
and^as  the  fail!  did  not  connei^  the  fraud  alleged  with  i  Vu.jun.tS7. 
the  tranfadions  (bted,  a  demurrer  was  allowed. 

Where  tbe  plaimiff  bad  ftated  a  cafe  upo6;whiob  he  Demurrer  for 
might  have  di^wxi  a  deiclamiion  ia  ej^menr,    a  de-  ^""'  ?^  '**  "y* 
murrer  was  allowed  ;    ha  fiyight  have  had. difcovery^ ^  «j"n4-3*3' 
but  he  prayed  relief,  to  which  he  was  i)a|;e^tit]ed. 
» .  Bittfedngplaioisfft  tobe  jyudgrlient  cceditofjs  in  Ja^  How  drawa, 
maka,  and  that  there  wm'epiriofji|dig6aent$^anda  con* 
veyaiMe  of  the.eftatftlo.a  tmftee  far  frauduknc  pur- 
pofes,  demurrer  aUowed,  becaufe  tbe  jl>ill  ought  to  have  3  Bro.  5 id. 
ftated  the  eiibiSk  of  the  judgment  iuj^tfi^)    for  if  it 
be  tbe  fame  with  a  judgment  hera^  the  Ijuids  may  be 
taken  by  l^hgk'^   cherr  beii»g  pr4»itc£ied  by  prior  judg. 
mehta  is.  net  bead  of.ei{uuy«    t, 

Executoricanpot  bring  ^.biU^khout  ihewing  that^wcu«»r,      . 
be  b^ns  proved  the  willy  if  he  does,  it  is  a  good  caufe  of 
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1  p.  W.  75. 

Relief. 

3  P.  W.  r'48. 
z  Aik.  r57. 

I  Vern.  104, 
%  Atk.  3^8. 

3  Anftrother, 
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3  Anllrather, 
903.    , 

Maiatenif^ce. 
3  P.  W.  375. 

Forfeiture. 


3  Atk.  260. 
J  Atk.  453.4*57. 


X  Vern.  6o* 


SuppiementaJ 
bill. 


3  Atk.  817. 
Bill  of  review. 

I  Vern*  393. 


I  Vern.  441. 
%  Vern.  120. 


demurrei',     but  it  is  enough  to  idlegt  that  ht  has 
duly  proved  the  will.      ^ 

Bill  for  difcoveryand  reHef^  dofendaAt^mfivert  as  to 
^ifcovery  and  deqfiursas  to  relief,  denrarfer  good* 

Demurrer  to  the  whole  bill  as  to  difcovery  9iid  relief^ 
if  plaintiff  be  entitled  to  difcovcry  the  demurr^  is  biid^ 

Defendant  is  not  compellable  to  difcover  any  thing 
which  is  immaterial  to  the  relief  prayed. 

A  demurrer  to  the-rehef  is  over*ruled  by  aii  anfwer 
to  the  difcovery  of  the  fa^^son  which  the  relief  is  prayed. 

Where  the  bi]|  is  for  difcovery  and  r^lief^  and  the 
defendant  demurs  generally  t6  both:  by  the  Comt-^It  is 
a  demurrer  to  the  relief  a<?  principal  and  to  the  difcovery 
as  confequent  to  it,  and  an  objedion  appHeaWe  to  the 
difcovery  only,  as  that  it  would  fubjed  defendant  'to 
penalties,   is  not  competent  upon  fetch  a  itemurrer. 

defendant  npt  bound  to  anfwer  what  t^ds  to  accufe 
him  of  maintenance,  and  ademurner  allowed. 

Bill  to  difcover  whether  a  widow  was  married' :  Ihe 
demurs,  becaufe  the  property  was  given  over  in  ca(e 
of  her  marrying  again*  Demurrer  over*ruled,  as  it 
was  a  conditional  limitation  over  of  an  eftate;  the  wi« 
dow  muft  flieW  that  ihe  has  perlbroied  the  condition. 

Defendant  demurred  .becaufe  not  obliged  to  difcover 
that  which  would  fubje^t  him  to  a  forfeiture. 

Demurrer  to  a  bill  for  tithes,  becaufe  it  had  not  of- 
fered to  accept  the  fingle  value,  over^ ruled  ^  the  plain* 
tiff  being  only  the  executor  of  a  parfon,  and  fo  not  en* 
titled  to  a  forfeiture  upon  the  ftat.  Ed*  6th. 

Afupplemental  bill  againft  defendant,  who  was  not 
party  to  the  original  bill,  toanfwer  the  matters  charged 
in  the  original  bill.  Demurrer,  that  defendant  was  ho 
party  to  the  original  bill,'  dnd  that  there  was  no  new  » 
matter  ftated  in  the  fnpplemental  bill  to  have  arifen 
fmce  the  original  bill. 

To  a  bill  of  review  defendant  pleaded  the  former  de- 
cree, and  infified  by  way  of  demurrer  that  there  was 
no  error  in  it,  and  the  Court  being  of  that  opinion^  al* 
lowed  the  demurrer.  - 

A  man  cannot  bring  anew  bill  ofreviewaft)sr  a  de« 
murrer  to  a  fbrmer  bill  of  review.  Demurrer  allowed. 

Where  a  demurrer  Xjq  a  bill  of  review  is  allowed,  it 
may  be  inrolled  ;  but  if  over-ruled  itcannot  be  inroiled^ 
fo  as  to  prevent  the  demurrer  being  re-argued. 

There' 
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There  is  fometimes  a  demurrer  for  want  of  parties,  Fbrtlci* 
fometiiDCS  a  plea.     A  demurj'er  where  it  appears  on  j  VeB.4tC. ' 
the  face  of  the  bill,  a  plea  where  it  does  not.        '  C 

Demurrer  allowed  to  a  bill  for  an  injun^ron  to  ftay  injonaim, 
a  mandamus  I  fo  to  an  indiSment,  information^  or  ^  ^"*  397* 
prohibition. 

Bill  by  the  obligee  in  the  bond  againfl  the  heir  of 
the  obligor  allegimg  that  he  hadai&cs  by  defcent  and 
ought  to  pay  the  .bond.  Demurrer  allowed,  the  bill 
sot  ftating  that  the  heir  was  bound,  i  Venk  iSq» 

'Pemurrer  10  a  bill  for  difeov^ry  in  aid  4>f  the  eccle-  EcciefitHica   \ 
fiaftica}  court  a^wed :  that  court  being  able  to  Compel  court. 
a  difcovery  iffelff  ^  ^*^-  *'^ 

Defendant  demurred*  becaufe  tbeplaintifTs  bill  waa  Com^iwidoa. 
bro«fht  agaiflft  f<veral.  defendants  for  feveral  diftindl 
matters,    biit  as  defendant  did  not  deny  combination 
l;^y  his  anfw9r»  the  demurrer  was  over- ruled,  but  if  he  <  ^*»*  4xC» 
does  more  he  overrules  his  demurrer. 

A  detnvrreff  to  To  niruch  of  the  amended  bill  as  had 
Hiot  beenr  answered  by  tj»e  anfwer  to  the  original  biil^  Anftnithtf  (« 
iibad.  <  ' 


To  Interregatorks. 

f  f  S  a  party  or  witnefs,  his  refufing  to  answer  thereto,  wi»t. 

^  putting  himfeliP  on  the  judgment  of  the  Court, 
whether  he  ought  to  anfy^er  or  no,  J 

[Said,  if  a  defendant  mean  Jto  demur  to  one  or  more  ■ 

interrogatories,  he  muft  have  a  comiriifHon  fo  to 
do.  In  cafe  ofprofecMtion  ofconrempt  for  breach  of 
an  order  of  court  or  otherwifc,  grounded  upon  an  af^* 
fidavit,  theioterrpgatoriesfhall  not  be  extended  to  any 
other  matter  than  what  is  comprehended  in  the  affidavit  . 
or  order  :  and  if  any  other  fliall  be  exhibited,  the  p^ty 
examined  may  for  that  rcafon demur  tp  them  and  refufe 
to  a/jfwer  thereto.]     .  < 

[Sq  (I  fuppofc)  it  is  if  an  ir\terrogatory  contain  a 
queftion  that  jnay  put  a  party  upbn  accufing  hiinfelf  of 
fomewhat  capital  or  criminal.} 

[A  witnefs  demuri'ed  to  an  Interrogatory,    becaufe  »  Ch.  Ca.aoS. 
he  claimed  intereft  in  the  land.     It  wasdifallowed,  be- 
caufe  he  did  not  fhew  what  intereft  and  fwcar  to  ic] 

A   witnefs   cannot   demur,  'becatafe    the   queftions  Witnefs. 
aflced  him  are  not  pertinent,    for  it  does  not  concert 
bim'  to  e)paaiine  what  may  be  the  point  of  the  iflTue.      '  ^  vern.  165. 
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DEPOSITIONS  OF  WITNESSES. 

VIDE 

Evidence.    . 
Examination*  .  ^   ,, 
*  *  Witntjfis^, 

Commiffkn  (o  examine* 


I  >  * 


I     >>i 


Wh&u'  [  A  H^Ethrir  anfvrers Upon  oatb  to  fuch  interrogatories 

^^  as  areexihibited  aodi  admintfterBd  to^em.J 

How  kept*  [They  are  to  be  kept  private,  and  no  ooEpy  or  ab^^ 

[C.s.  31.]       ftra£l  of  any  of  them  delivered  tijl  publication  isr  paft.f. 

How  kepu  [Tbofe  taken  upon  comnniffioa  ate  immedilitelyiupbn 

bringing  in  to  be  delivered  to  the  pro^r«fix  clerk  €nr^ 
his  deputy,  to  be  f^fely  kept  and  -wttboutt opening  ^iill 
publication  be  paft,  and  tbofe  taken'  before  tjbe  ex)^"^ 
aminers  to  be  fafely  kept  by  them  \  H  they  be^ not.  thus 
kept  as  oi  record  by  the  proper  oificer,^  they  are  vbiA^ 

[Dr,Ch.i37.}  and  not  to  be  made  ufe  of  either  in  thisxaorCor-tt 
law. 3  >     .  •.'..'  A-  •  , 

Suppreffed.  [Depofittons  are  not  to  be  (upprelTed  upon. a  bare'pe^  > 

tition  only,  without  a  referenoeto  a  Mafier^aed  a  ttr^ 
tiftcate  upon  it ;.   nor  upon  motion  without  refetenoe^ 

Coai«Att.  except  naal-pra^ice  or  fome  great  irregularity  phtioljf' 
appears  to  the  Court.] 

Supprefl^d.  .  [A  plaintiff  at  common  law  having  eauftd  witneile^ 
to  be  examined  in  this  court  where  there  was  no'fuit 
depending,  their  depofitions  were  ordered  to  be  fup--* 
prefted,  and  never  to  be  given- in  evidence  again  ft  ihs;/ 

fPr.H.ch,i57.]  defendant  or  any  claiming  by  or  under  biro,]      . 

Depofitioni  [No  motion  &all  be  made  in  court  or  by  pc^titfon  for 

ftippcdied.  dipprefSng  depofitions  as*  irregularly  taken,  4intil>tfce 

fix  clerks  not  in  thecaufe  have  been  £rft  attended  wiiH 
the  complaint  of  theiparty  grieved,  and  £haJi  certify  the 
true  ftate  of  the  fa£^  to  the  Court)  with  their  opiiUQik* 
If  the  attorniee  or  clerks  (hall  not,  for  the  esfe  of  their 
clients,  agree  before  them ;  to  which  purpoie  a  rule 
^.  for  attending  the  fix  clerks  (hall  be  entered  of  courfo 

[Px.  AUik  M.    with  the  Regifler,  at  thedefireof  the  party  cotnphiniog; 

oi.  Ch.  119  ]   which  fhall  warrant  their  proceedings  and  certificate  to 

the  Court.  J  .  .       ' 

[Where  three  witnefles  examined  by  commiflion 

did,  upon  hearing  the  matter  in  open  court,  depofe  that 

the 
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the  commiffioners  had  fet  down  their  depofitions  other* 
wife  than  they  diddepofe,^  the  Court  ordered  thofe  de^  [Gary Rep, 66«] 
po(icio<^s  ftould  be  fupprefled,  and  thefib  witnefies  ex- 
amined again*] 

D^pofition  fupprefled,  becaufe  the  attorney  for  the       ' 
plaintiff  had  written  down  the  whole  in  the  exad  forcn 
of  the  depofition  before  it  was  taken.  ;     '        Amb.  251. 

Motion  to  fupprefs  depofi'tions,  becatife  they  had 
been  taken  before  the  Matter  vpon  the  faoije  matter 
upon  which  the  witnefs  has  been  examined  in  chief, 
Wttboat  a  fpecial  order  for  re-exam inationy  ^ante8.      i  Bro.  3SS, 

Depofition&of  witnefies  de  beneijji  cakfin  4x  parte  and 
wkhout  notice,   which  the  Chancellor  thought  indif'^4Bro«54o» 
penfable,  fupprefled, 

If^he  Mafter  reports  inthrrogaCories  leading,  al)  the  Gilb.  i4t»,i49« 
depofitions  iakea  to  them  muft  bcTuppreiled* 

If  Commiffioners  inifbehave,  or  the  commiffion  be 
execttted  contrary  10  notice,  or  no  notice  be  given  to 
tbe.  parties,  or  the  depofitions  retwned,  or  fo  badly 
written  or  fo  interlined  thgt  they  are  not  legible^  the 
depoficions  may  be  fupprefled,  but  the  depoficions  are  Ibid, 
always  brought  into  court  by  the  proper  officer,  that 
(he  Court  may  (be  whether  they  are  ^gibleor  not. 

Where,  interrogatories   and   depoficions  were  fup« 
prefled,  and  then  publication  pafted,  thi?  Court,  to  lee 
in  the  party  to  the  benefit  of  his  wrtoefs's  tefttmony,  or*  Prec.10  CJuui 
dered  interrogatories  to  be  put  in  and  fettled  by  the  493- 
Mafer  for  hU  examinaticMi  over  again.  ^'^^*  ^''  '^^^ 

[Where  a  witnefs's  depofitions  on  one  ftde  contradid 
bis  depofitions  en  the  other  fide,  it  is  the  courfe  to 
Or^r  him  to  attbnd  the  Court,  that  he  may  explain 
bimfelf  and  fet  the  matter  right  if  he  can]  •'  * 

;  [I'he  Mafters  are  not  to  pafs  any  exemplifications  of  Exemplifies* 
def^ofidons  on*  a  baie  fight  of  thef  copies  pnly,  without  ^^^'^** 
firft'CaUiog  the  ofiioer  or  oncers  who  have  cuftody  of 
the  recoods  ot  originals  of  fuch  copies,  or  fome  fwom  .    . 
derk  o£his  or  their  office  who  is  to  produce  the  fame  [Or.  Cb«  118.] 
befiore  them  to  warrant  the  figning  thereof.} 

ifBy  formerofder,  either  exatniner  may  take  oat  fuA-  where  undue 
.faniii'4  again*  fuch  as  he  fhall  probably  fufpcd  to  have  ^^fj*' ^l^^'g^ 
delivered,  undue  copies  of  depofitions  to  the  advesle  deUTcrcd*-    ^ 
party,  his  clerk  or  folicitor,  for  the  examining  fuch  of«* 
fenders  upon  interrogatories,    to  be  allowed  of  by  a 
Mafter  and  to  be  executed  before  the  other  examiners ;  "^ 

Its  alfo  againft  any  he  conceives  to  be  able  to  prove  the 

.    '  abufe 
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abufe  in  cafe  it  be  denied  %  arid  if,  upon  confideration  6t 
the  anfwer  to  the  scrticles,  ft  h^certified  by  fuch  Mafier 
that  the  parties  are'  faulty,  as  afgnefaid^  or  in  ^ny  thing 
of  like  nature^  every  perfon  fo  offending  (ball  h^com-^ 
'  milted  to  the  Fleet  till  he  has  given  the  e)(aminers  fa- 
tisfadion.     But  if  the  parties  acquit  then>felves  upon 

<fi1b.  i49»  149*  their  examination,  and  the  exafniner  is  not  able  to  prove 

[Qfd.Cht.6».   the  fame,    he  )fhall  pay  fuch  cofts  as  the  Court  ihall 

*'  .  ihinic  fit  for  unjaft  vexation.] 

f  And  by  an  order  of  the  i^xk^fanuarii  1694.—] 

Copie«  of  depo<-        (^Nq  copies  of  depofitions  are  to  he  read  or  made  uft 
aom.  ^£  j^  QQy^xx^  ot  before  a  Mafter,    but  what  are  taken 

out  of  the  proper  office  and  afTigned  far  the  party  for 
whom  the  fame  are  read  :  fometimcs  if  one  party  hap- 
pens not  to  have  brought  his  copy  to  court  the  other 
^  I  will  leii(d  htm  his,    and  the  Court  will  allow  it  to  be 

read.] 
y  [The  examiners  or  their  deputies  have  liberty  to 

attend  in  court,  to  infpedi  all  books  of  depofitior>d 
which  are  read  either  for  plaintiff  or  defendant,  and  to 
fee  whethet  they  be  duly  figned  for  the  party  that  doth 
produce  the  fame,  and  in  cafe  the  examiner  fhall  dif«- 
cover  any  fraud  or  pra^ice,  the  caufe  (hall  be 'put  ofF^ 
and  the  parties  offending  fhall  be  committed  to  the 
Fleet  till  the  officer  injured  be  agreed  with  and  paid  his' 
fees,  zxi^i\\\  five  pmnds  be  paid  to  fuch  perfon  as  the 
Lord  Keeper  (ball  appoint  for  the  ufe  of  the  poor^  and 

{ivii.]  till  the  client,  injured  by  putting  off  his  caufe',  be  re* 

jmburfed  his  charges  in  refped  thereof^  and  till  the 
further  order  of  the  Court. J^  '  ' 

[Upon  hearing,  the  Court  (when  in  dou*bt)  doth 

[Can  Rep.  37.]  fometimesorder  witneffes  tobeexaminedtf^//r/^ri]i<7i»&i9t 
confcuntiamjudids*'] 

(Upon  affidavit  made  by  the  plaintiff  that  fince  pub* 
lication  he  had  divers  witneffes  (by  n^me)  come  to  hiiK 

r/*     w  -  •-  T  knowledge,  yi^hichheknew  not  of  before ;  the  Court  or^ 

tCu,R.,.S3.J  j^^  thft  helnigbt  examine  ttem  before  the  examiner^ 

ad  infcrmandam  confcUntiaMjudkis,'} 

[Depofitions  of  witneffes  examined  only  to  intbrm 

the  confcience  of  the  Chancellor,  are  to  be  delivered  tp 
[Toth.»3J       him  fealed,  that  he  alpne  may  perufe  the  fame ;  nor  are 

they  ever  published  but  by  confent  or'  fpecial  order.] 
Taken  in  one  [Said,  the  reading  ot  dcpofiiions  taken  in  a  cro(b 

caufc,  readia     ^aulc  muft  bc  by  pfccedcnt  order,  upon  motion.] 
*"®'  *'•  .  «      Where 
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Where  the  ijvieftipn  is  the  faiae  and  the  defeoee  the 
^koie  io  twocaufes  betv^eenthe  fame  parties^ilepoflcicMif  s  Vevftr  4^7* 
taken  in  one  caufe  may  be  read  in  the  other/  3  Atk.  so*. 

Ociginall  biU  for  reKef,  defendant  made  a  full  de- 
fence, tXritnefles  were  examined  and  a  decfe^  againft  the  , 
defendant  j  >  the  defendant  brought  a  crofs  bill  afcer^ 
shards,  touching  the  fame  matters  and  examined  other 
«ritnefles,  for  the  iarae  matter  put  in  iflfue  by  the  anfwer       ^  ^ 
in  the  original  caijfe,  which  was  obje£led  to  as  an  inle( 
to  perjury,. and  LordHarJwicJteTcMt^  to  hear  the  evi- 
dence in  the  crofs  caufe  touching:  the  matters  in  iilue  ia 
the  original  caufe,  bu tallowed  any  of  the  depoUtions  in  3  Atk.  5ox« 
tti:  crofs  caufe  to  be  read  not  relating  to  the  matters 
put  in  iflue  in  t^e  origii^al  caufe. 

Motion,  that  deppfuions  in  the  crofs  caufe  might  be 
xead  on  the  apcqunt  dire^led  in  the  origjnai^auie,.for 
though  the  crofts  bill  \vas  difmifTed,  that  does  not  vary  tVes.  579* 
the  truth  of  the  depofitions  :  'granted*  ^'< 

Depofltions  of  co-defendant  read  fqr  another  de- 
fendant, .  where  the  Court  thinks  there  is  no  mat^ia] 
evidence  againft  that  co-defendant  from  the  nature  of  .    ^ 
the  fa£i  affediag  him,  or  from  the  credit  of  the  witnefs  %  Vex.  914; 
who  has  f worn  it. 

Upon  an  account  before  the  Mafter,  the  plaintiff  ofr 
f^red  \o  read  as  evidence  the  depofitions  in  a  former 
vcaufe  wherein  the  plaintiff  and  defendant  were  parties, 
which  the  Mailer  refufed  unlefsan  order  was  obtaiqe^ 
/orthat  purppfe;  and  upon  motion  for  fuch  order  Lord  >  ^ 
Chancellor  faid  that  fuch  appHcitions  caufsd  unneceA.  !,* 

,fary  expence,  and  that  the  proper  way  was  to  except  if  3  Atk.  5«4»    '^ 
the  Mailer  was  miftakeh  and  he  refufed  the  motion.    ^ 

fWhereeither  plaintiff  or  defendant  obtains  an  order  -  - 

to'ufe  the  deppiitions  of  witneiles  taken  in  another  caufe^ 
tbeadverfe  p^rty  may  ufe  the  fame  without  motion, 
unlefs  he  be,  upon  fpecial  reafon  (hewn  to  the  Court  bf  [Or.  Ch««o9.] 
the  party  firft  defiring  tbe  Came,  prohibited  fo  to  do.] 

Depofltions  in  a  former  caufe  tannot  be  read  in  an- 
other caufe  againl^a  party  who  does  not  claim  under  the         *  C    '  • 
perfon  againft  whom  they  were  taken,  unlefs.by  fpecial 
order;  but  if  k  legatee  brings  a  bill  againfl:  an  executor 
and  proves  aflets,    another  legatee,  thaugh  n,Q  p^rty^  t  Vinb^i}. 
tnay  have  the  benefit  of  thofe  depofltions. 

A  witnefs  wasexamined  whilft  (he  wasintcrcfte4be-  wittiefsin-     - 
fore  the  hearing,  and  the  caufe  being  heard. afid  fcnt  tp  ""'*^* 
an  acpount,  &e  was  ije-exacnined  after  the  heaxin^  be* 

^7  fore 
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2  Vern.  464.      fere  die  MaSer  on  the  account,*  bavitig  ^rflr  releared 
47»»^»*        her  tfitereft.  Her  dcpbfitions before  the  Maftcr  allowed 

to  be  read. 

Where  a  witnefe  w  examined  who  at  the  time  is  dif- 
t  P  1^/280.  intereftedbut  afterwards  becomes  intcrefted  and  platntifF 
s  Atk.  625*  in, the  caufe,  yet  his  depofitions  (hail  be  read. 
Death oifwitnefs*  Where  a  wttnefs  dies  after  examination,  but  before 
i^p.w.  414.  he*  has  figned  fuch  exanninatron,  they  cannot  be.  otade 
%ife  of. 

-    But  where  a  defendant  after  poblrtetion  examltied  a 

.   witnefs^   and  then  conceiving  himfelf  irregular  in' ex- 

-  tomi*ntng  this  witnefsf^y  it  being  after  pubiication,  gpt  an 

order  (upon  petition  and  affidavit  of  Himfeif;  hts*  clerk 

in  court,  and  folicttor,    that  they  had  not^norwoufd 

fee  any  of  the  depofitions)  that  he  might  re-examine  the 

faid  witnefs,  but  before  (he  could  be  re- examined,  ihe 

.  died,  and  the  CoXirt  ordered  that  the  farmer  depdfitions 

'"•'^•♦'^♦'Svof  ihis  witnefs  might  be. uftfd, 

Refleaios  A   witnefs  fwears   rcfiefttng  word^  upon  ■ ^ 

words.  j^g  liijit  he  ^^^  a  vexatious  man  and  a  ftfrrer  Aip*  of  fttits, 

j^J?*^ -^j5,      is'c.  yet  he  ought  not  to  pay  colis  for  it,  as  it  i«  the 

commiffioners  fault  for  taking  down  the  depofitions. 

^are  if  the  interrogatory  had  led  to  it,    which  it 

did  not,  ' 

Depofition  A  depofition  of  a  witnefs  amended  6fter  pubficatrdn 

*"p"w'647      -where  it  is  clear  that  the  examiner:  was   miflalcen  ill 

taking  it  down,  or  the  witnefs  ihtiiaking  ir.   '      '^   ' 
Jtelerciicc  to  a         Defendant's  witncfe  proves  a  deed  and  refers  to- it  in 
l"o  *"  *  ^*r**    ^^  depofition,  tKe  piaintifFcannot  compel  thedcfendanft 

3  P.  W.  34.      to  produce  the  deed  at  the  hearing,  the  reference  thereto 

not  making  it  a  part  of  the  depofition.  Vide  '^P,W>  364* 
pepvficiooa  not        gjH  by  wife  for  maintenance,  fuggefling  ill  -ufuage 

JtrniM  •*»*««  ^  ***^''""^'  '^"^  onthe  part  ofihe  defeT»dant,  as 
Aotd^ieaiy  in  an  excufe  for  his  ilt  ufage,  depofitions  were  offered  to 
5®^»  ''     '   .   prove  a  criminal  converfation  $  trnlefs  it  is  exprefify 

charged  by  the  anfwer,  depofitions  cannot  be  read^  and 
Aating  that  (he  behaved  in  an  indecent  manner  wa?  pot 

•  Atkr^yS*         thought  a  fufficient  charge  to  entitle  the  hufbaad  to 

read  evidence  of  criminal  converfation.  But- it  is  fu€- 
ficient  to  put  i^i  iiTue  a  general  charge  of  lewdnefs,  and 

«.^41V33^.  under  this  may  be  given  particular  evidence,  but  then 

it  muft  be  pointed  an()  applied  to  the  general  charge.   ' 

Sonajtl,  4c*  '        The  Court  will  order  depofitions  to  be  referredMjjr  \ , 

*  A*kl*^^*  ftandal  and  impertihence'to  a  Mafter  to  be  expungea. 
3    ^    557«       S#i/fliBr4r^  for  impertincncevnly.' 


/ 
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.  Where  puWfCfttipa  ti  pafitfd  andthedepofitionttre' 
eopted  and  delivered  out,  either  pzrty  is  at  libsrtj  to  Ezamiiutioii  u 
examine  to  the  credit  and  reputation  of  any  of  the  wit-  J^ffel  ^'^  ^*^"  * 
iiefles,   the  party  objeding  oiuft  file  articles  in  the  ex* 
amiiner's  office,    whi|:b  contain ,  the  fubftance  of  the 
obje£tions  he  makes  to  the  reputation  of  the  witne&s  ; 
the  articles  beang  filed  and  a  certificate  of  that  fa£b    -   ,        .    ; 
being  obtaiaed  from  the  examiner,  the.  Court  onniotiion 
or  petition  will  give  leave  to  the  party  to  examine  wit- 
nefles  thereon  to  pro^ve  the  truths  of  the  artiicles  ;    the  ^ 

^y»rik  pirty,  who  .is  to  fupport  the  credit  of  hts  wit-  : 

iiefs^  is  aifo.at  liberty  to  examine ^///f^ff9l&x,^\nd  the 
(d^o&tioafr  taken  upon  this  occafion  muft  b^  publiflied 
as  in  other  cafes,  butob}e<Aioissof  this.aatureare  v^-y 
feldpm.made,  <and  generally  fpeaktog  they  end  in^Jio-  otlb.  Ch«n, 
thing  but  putting  the  party  to  ufeleftexpence*    .  147,  14s.    .-i 

.. .  When  the  depofittons  are  thus  copied  attd  delivered 
out,  and  both  parties  come  to  fee  the  interrc^torieii 
'^exhibited  by  each>  if  thefame  be  leading,  impertinent^ 
or  (bandalous,  this  is  the  proper  ^ftage  of  the  caufe-  to 
refer  them  to  a  Mafter  to  certify  whether  the  fame  be  \ 

foor  i^ot;    this,  reference  isrobtained .  by  petition  or 
motion  of  courfe* 

For  the  method  of  obtaining  attendance  before  the  i 

Mafter,  videGilB.  Chanc.  147,  148^  and  2 /£arr.  5 1 2.  Ibi^   '     ^ 

[Said,  though  a  caufe  be  difmifiedupon  hearing,,  yet  . 

may  the  parties  have  the  depofitioos  exemplified  under  Vt 

the  great  feal,  for  the  furtherance  and  matnieinance  of-  £Wtf.  ieA.4sI] 
their  rights  and  titles  a  common  Uw*  J  .^. 

Vide  Exemplification.  ^  ' 


DISCLAIMER. 

I 

[  f  S  where  the  defendantafi2IL9*^*'>  ^tJ^i'f^S^y  denies  W^k^  ,<  ^^ 

*   he  hath  or  claUB^li^uMrie;ht  or  titfeltoTh'e  thing  in      yg..^  .  "      ? 
demaSa'^yThTpraintifPs  bill,  and  difcjaims.  ^f  >^jrc^^   JJ-vyA^"^ 
nounces  ail  claim  thereto  :  in  WRtcETca/e*,'  If  frappeaj  ^^^^i^.^u^A-^^''^*** 
that  the  bffT^tf  cxfiTBited  for  j^exation  onlv;the  Court  ^^T|/  ;♦,        , 
I      Will  give  cofts  againft  thejrfajStitf}  but  if  the  pjiuniiff     jCf^^^*^  -'- 
V.  1/ftad  probableifiaufe  or  reafoi  to  exhjfeit  fals  bilf  againft    /  ;  "T  ^' 
fucTTdereftdynt..  he  may,  IT  ne_pleares,  pfdjadecree    .,/    .      ' 


againKt  fucb^deiendant  arid  all  claiming  undSfKSnince  />  L/f:} 
-— «*  the  »^ 
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[Pr.H.Ch.  II J  ftebiH  exbtbiled,  and  it  is  cgmtnonly  granted  without 

J^^^ia^  eUhet  fiidc.  1  "^       ^     ^'*'-' ' — ...-x*^— ^ 

Cofti  if  phiatitf"- '  '[ WSfcrt  tb^  defendant  difctaims^  the  party  is  npMo 
tcpliei.      ,       j^^,^ ..  ,f  Ij^  j^^^  ^^j  ^^.^^^g  jjj^  defendant  with  a  Aib- 

(3RX.  A]m.6i.  P^ti'd  to  rejofn,    (he  defendant  may  have  cofts  againj^ 

3Atk.58x.]     hiffi  fbr  the  vejgtipn.J 

XfidcAce.  '  Where  Affile  IS  kt  tip  to  an  eftate  by  bill,  and  tbe  de- 
fendant difcYaims  and  you  do  not  brfng^hinji  jQ^ijiattingjf 
y^u  ihall  not  read  bl&,<^vidence  as  a  proof  of  your  own 

ftAik.39.        fight,  to  the  prejudice  of  another  defendant* 

^iflSn^n.  If  the  difclaimer  be  only  to  part  of  the  matters  in 

queftion,  biit  as  to  the  other  part,  there  is  a  plea  01^, 
anlTwer,  in  that  cafe  there  may  be  a  replication  to  fuch^ 

C«i^  Ctoc  133.  part  as  contains  the  pica  or  anfwcr. 

After  difclaimer^  defendant  upon  motiorn  niay  be 
Cv.  C^».  133.  examined  as  a  witnefs  in  the  caufe, 

,  '  J'  L 

'    *^  -Q      The  defendant  ought  regularfjr  to  waitthrcetcrhfis 
n  r*.      ' '  ^      f  after  his  difclaimer  before  he  moves  Tor  coffsT^lBccaufc 
/  7^   plamtitt  ma^amend  his  bill  and  g^t  ^  decree  upon  the 
UiaA.  209.'       ground  of  tlie  difclaimer  $  other  wife  if  defendant  roovesi, 
lor  cofts,  h,c  ought,  to giV^s  notiqe. 

A  difclaimer  Ibeing  in  point  of  form,  ah  anfw^r, 
^  the  words  of  courfe  preceding  and  concluding   the 

mad.  909.       one,  are  purfued  in  regard  to  the  form  of  the  other. 

A  defendant  may  demur  to  one  part  of  a  bill,  plead' 
to  another,  anfwer  to  another,  anddifclaim  to  another; 
3  P.  W;  So.      but  all  thefe  defences  mu A  clearly  refer  to  feparate  and 

(NftinA  parts  of  tito  bin. 
lCit.Tfett.t54.      A  defendant  cannot  by  anfwer  claim  what  by  dif*. 
claimer  he  has  declared  he  has  no  right  to^. 


"'^IfcMaM.i^ifc^  ii   I  I      II     *i<ii— ^MrfM 


DISMISSION  AND   RETAINER. .  , 

.  VIDE .-    .    .•    •^^.  ' 

Decree.  '      ' .' 

Equity. 
Juri/dimon^  ■ 

y^.f(,  [  A  Difmiffioo  Is  a  final  fentnce  of  thpCotirr'^  wherebr 

*^  the  ptainufPt  bill  or  fuit  is  oidered  to  iUnd  dif* 
inifled.l  <       .        .•  :  - 

,      [Adif. 
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CA.#ffin»ffipJ  i«  fomctiincs  for  want  of  filihjj;  z  bill^''^**' 
upon   a  fuhpama :  fometiinotv^pQn  t))e.>^<}gfcfljl^t*i 
anfWer  and^jWcIaimcr :  other  tiines  it  is  on  plea  or  de* 
rtCrnrrtoTHc^bill;  or foiLCl^^  \/   > 

in  aTuit  ajLjSP^ipmon  hw  for  thefaaie  matter,  pending    ^ 
the  fi$h  here  :    or  upon  hearing  of  the  caufe  :  or  by 
the  plaintiiPs  doing  fomewhat  which  feems  making 
himjWfaiudge  of  the  nnatter  in  queftionToTupon  the 
prayer  or  the  plaintifF  hjmfelf.] 

fDifmiflion  upon  hearing  is  fometimet  for  want  of  Upon  }i«triii|;.\ 
parties,  or  becaufe  the  matter  belongs  to  znothcrfarumf 
as  to  the  courts  of  law,  or  eccleftaftical  courts  5  or  that 
the  cognizance  of  the  caufe  belongs  only  to  another 
court ofequity,orthatihe  matter  in. demand  is  below  the 
dignity  of  this  Court,  either  in  refpefl  of  its  value  or  in  * 

refped  of  its  nature  )  which  laft  is  fuch  as  in  itfelf  is  dif-> 
boneft,  OFthatis  ordinarily  accompanied  with  fomething 
of  fraud,  corruption,  or  opprefSon,  or  hath  an  evil  ten- 
dency; as   well  as  upon  the  merits  or  for  want  of  ^». 
Equity  in  the  caufe.     Vide  Efuity.] 

[If  it  be  upon  full  hearing  and  drawn  up,  figned, 
and  inrolled|  it  may  not  be  altered  by  any  motion  or 
order  afterwards  for  retaining  the  caufe ;  but  by  a  bill  of  .     • 

review.    Nor  (hall  a  new  bill  be  admitted  but  upon  new  f  3Pz,Alm.ia'.s. 
matter,  (likeasthecafeofabillof  review,)  andfpecial  ^*'  Aim.  17. 
order  of  Court.]  .T«h.so] 

[But  if  thedifmiflion  werefor  want  of  profecution  and  '<>'  w»nt  of  pro* 
not  6n  the  merits  of  the  caufe*  then  fometimes  on  mo«  •cuuoiu         ^ 
tioh  and  excufe  of  the  delay  in  proceeding,  and  paying 
cofts,  the  plaintiiPs  bill  by  fpecial  order  is  retained,  or 
he  has  leave  given  him  to  exhibit  a  new  one :  the  doing  [3  P'*  Alm.Ts. 
of  which  is  merely  at  thedifcrction  of  the  Court.]       -  ^®"-  ^^^*  *''J 

[If  the  difmiffion  be  upon  hearing,  the  plaintiff  ordi-  Cofti, 
narily  pa^s  full  coft#  to  be  taxed.]        *  ^ 

•  flrltbe  UDon  difclaimer^  plea,  ordemurrer>  feven,     «/ 
nobles  cofts  are  to  be  pai  JTT  but  this  mufl  be  befon  arrU* 

'TX^TtM  pTaintifr  JifmiTs  his  own  bill,  or  the  defendant  * 

difmifs  it  for  want  of  profecution,  the  plaintifF  muft  by 
the  late  ilatute  4  Anna  Rigina^  for  amendment  of  the  [4  Aaa  J 
ItWt  pay  full  cofts  to  be  taxed  by  a  Mafter.] 

If  after  ^fwer  the  plaintij[  does  not.grpceed  in  three  i^t'^^^oXQljix^^. 
.tergairtfic^ShScHlhmrtiSy  movr(S^of  coufle)'lo"'dif-  '«"^»«n'  ^  .  -.^v 

N    •  taxcdi       ^ I ^  '  V 


mils-' 0e  bill  f^  want  of  profecution  with  cofls  to  bci       (ji^^-  '"  ^  *  ' 
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ft  Harr.  605.       t«9Ced^  he   Riul 


or  no  proceeQmgsjiin^ 
is^roleciulngflbjne  or  one  of  the 

defendants  for  want  of  an  anfwer,  another  defendant 
ft  Htfr«  606.       ^jjp  hasanfwered  fliall  not  move  to  difmifs  the  bilU 

After  joining  in  commtffion,  the  defendant  cannot 

noove  to  difmifs  the  bill  foi'  want  of  profecutlon,  be* 

cauf&heis  then  abk  to  proceed  htmfelf  to  examine  wit> 
ft  Harr.  607.       nefie$  and:  after  publication  may  himfelf  fet  down  the 

caufexobeheard. 
Dirmimon  on  Where  a  caufe  is  fet  down  upon  bill  andanfwer  onfy^  -. 

bill  and  anfwcr.  ^  ^here  it  is  fet  down  after  withdrawing  a  replication, 
E^i'^"'  it  is  in  the  Jifcretion  of  the  Court,  according  to  the 

J74S.  ^'  *^*  merits  of  the  cafp,  to  difmifs  the  bill  with  40  x.  cofts,  or 
»  Atk.  zS^.       cofls  to  be  taxed  by  a  Mafter,  or  with  no  cofts* 

If  avplaintiflF  obtains  an  order  to  amend  his  bill,. 

which  he  does  not  do  in  a  reafonabte  time,  yet  he  ihall 
ft  Harr.  609.      not  by  fuch  a  proceeding  keep  his  bill  on  foot  and  hinder 

lis  being  difmified  for  want  of  profecution. 
Coftf.  [Where  the  defendants  defend   the  fuit  feverallyip^ 

(ci.  Tut.  II.]  (,\^,)  by  feveral  clerics,  cofts  muR  be  paid  them  feverally.] 
Bill  not  filed  in  [Where  feveral  defendants  are  fervcd-with  procefs 
^^^^  to  anfvirer  and    the    plaiiftilF  does  not  file  iiis   bill. 

againft  them  in  time,  they  may  be  difmifled  the  Court 

with  cods  \  To  may  any  ferved  with  procefs  if  he  be  not  ^ 

made  a  party  defendant  in  the  bill.] 
For  want  of  pro*      [Wh«re   the  plaintifF  difcontinues  his   profecution 
^""®^*  Jhree  yh9lg  te£ms  after  that  wherein  all  the  defendants 

>  have  anfwcred  (th^JiJLclfiiJucxrtU^^ 

[Com  Att.444;  daufe  may  be  difmifled  of  courfe,  upon  motion.]    Vide- 

[If  plaintiff  replies  foon  after  the  anfwer  comes  in, 

.  a  difmiffion  is  not  to  be  moved  for  ^I^SMC  ^^rois  after 

the  replication  put  in,  and  that  \i^  f^aietherc  have  been* 

tiq  proceedings  afterthe  replication,  either  by  motions, 

[Toih.  5a.]      references,  examination  of  witnefles,  or  the  like.] 

[But  if  the  plaintiffdeUys  replying  till  tht  third  itrm^. 
»  or  fo  long  that  there  is  reafon  to  think  he  affe^  d^^lji 

the  Court  will  upon  certificate  and  motion  ofdcr  biin  tOt 
fpeed  his  proceedings,  or  that  his  bill  be  difmiflcd.^ro^ 
aHarr/609.       Now  however  it  Teems  to  be  the  pradice  tba,t  after:rf». 
V  plication,  if  the  plaintifF  ceafes  all  manner  of  profe<^u« 
Itionfor  three  terms  exclufive^   the  bill  mayuponi  the* 
fix  clerks'  tertifieate,  and  notice  ^p^  inoUofi  and  ^^, 
fidavit  thereof  filed, '  be  difmifled. J 

4  Before 
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r  Ar         -      "'  ■  -  ^  £n«IT.  009,1 

fwer  and  before.the  parties  have  exajnined  witneflcs.-tlie  Jifmifinu,;. 
phinnff  may  generally,  of  courfe  on  morion,  have  leave  ""' 
to  difbifs  hw  own  bill  with  cofls  J   but  after  wjtoeffea 
examined,  it js  not  to  be  prated  except  it  be  vi»a  fpe- 
cial  caufe  :  after  a  decree  to  account,  and  the  plaintiff 

todiimifs  hisownbilK]  .•        "•*-•. <o.j 

After  a  general  demurrer  put  in  but  not  argued,  and  M»  ae««,«- 
1°  Pr.?5"*''"SS  afterwards,   dtftndant  cannot  difmift  »»'  "«"«•• 
the  bill  for  want  of  profccution  as  he  had  an  eaoal  *  ^•*'^"°'*'^' 
power  to  maw.  ^ 

One  co-plaintiff' may  difmiYs  his  bill  as  againftB»H««w».N.«j. 
hiiBfe  f  with  cofts  without  the  confent  of  the  other  co.  ^^^  .f^       ' 
plaintiffs,  and  the  ChanceUor  faid  it  was  »niotiota  oim!t:^ 

biir  ftall  be  difmifled  without  cofts  agaitift  him,    upon  ^'^•^wi  ut 
notice  of  the  motion  to  the  defendant,  if  he  (hew  no-^''' 
caufe  to  the  contrary,]        ,       ^ 

[The  plaintiff  may  either  come  into  court  and  dif- 
avow  the  fuit,-  or  by  warrant  to  counfel  under  band 
and  feal  difown  and  dlfclaim  it,  as  being  brought  with* 
out  his  order  or  privity,  or  again  ft  his  order  though 
with  .his  privity,  and  may  empower  fome  counfel  to 
move  and  confent  that  the  bill  be  difmiffed.] 

^,  f  T^*  ^^"^^  '^^  ^^^«  of  ^«ch  warrant,  orders  it  to  be 
filed  m  cotirt.] 

[If  in  fuch  cafe,  there  be  more  plaintiiFs  than  one, 
the  biU  will  be  difmifled  only  as  to  him  whodifowns  the 
fuit.]; 

[A  difmiffion  js  not  to  be  moved  for  by  the  defendant  Bcfoit  anfwer, 
upon  the  matter  pf  the  plaintiff's  bill  before  a  demurrer  **• 
plea,  or  arifvver  he  put  in  thereto  by  the  defendant.]     '  [sPx.Alm.  13.] 
k   ^L'^'^r'f^'^^  ^^  ^  '^''"^'^  proceeding,  a  caiife  mzvAmon  at  Uw 

be  dllmifled.]  '  andfuh  in  equity. 

f  As  ifibe.  complainant  firft  brings  an  aftion  at  law  ^^•^•^ 
apd  then  his  bill  here  for  the  fame  ihing,'  (in  effcSt)  he 
has  eleatioh  either  to  proceed  here  (his  proceedings  at 
Ja«ir;not\befng  flayed  by  order  or  injunaion),  or  to 
g(%  on'af  laSy  and  be  difmifled  here,  (with  cofts  to  the 
Ucfenaahk,7Vur will  hot  be  fuffered  to  proceed  in  both ; 
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if  th^  defendant  in<Mre  the  Court  herein,]  ha  canmt  h0 
put  to  his  ele^ion  till  after  anjwer. 

[Though,  the  hill  be  fo  difmified,  yet  if  afterwiards 
plaintiff  cboofe  to  proceed  here  nod  apply  biinfelf  Ja 
time,  the  Court  will  ordinarily,  upon  paying  the  de* 
fendant  his  cofts  at  law  and  of  the  difmillioii  here,  re*  . 
tain  his  bill.  J 

An  order  for  plaimiiF.  tq  make  his  eleAion  was 
difcbarged  on.]potion,  ,  the. defendant  having' plpfided 
the  flat,  of  limitations,  and  the  plea  not  bavipg  tfcen 
argued« 

Plaintiff  fiJed  his  bill  in  the  Exchequer,  which,  was 
'difmiffed,  and  then  brought,  the.  fame  biU  into  this 
court  after  the  defendant  had  pleaded,  it  was  referr^ 
to  the  Mafier  to  fee  whether  it  was  the  fame  bi)l  or 
not.  But  if  two  bills  ai:e  depending  here  fof  the  fame  , 
matter,  the  defendant;  may  move  that  it.  may  bfi  re- 
ferred to  a  Mafter  to  fee  whether  they  are  the  fame,  and 
to  difmifsone.  .  :j       . 

Plaintiff  may  either  make  a  general  dcdlioQ  to  pr9* 
ceed  at.law  or  a  fpecial  ele£iioi),  as  to  proceed  fair  part 
cnb.  R«p.Eq.   here  and  the  other  part  at  law,    but.  the  pourt  will 
183.  j^4i5  ^^  ^^^  reafonablenefs  of  that  fpecia)  ele^jon. 

The  order  for  making  an  eleftion  recitejsonly  that 
-the  plaintiff  {irofe.cutes  the  defeiid^t  at  law  ah^in 
equity  for  one  and  the  fame  matter,,  fo  that  the  de* 
fendant  is.  doubly  vjex?d  ;  wherefore  \t  provides  that 
"the  plaintiff,  his  clerk  in  court,  and  attorney  at  l^w, 
having  notice^of  the  order,  within  elgjbt  days  after  fuch 
notice,  make  his  election  in  .w.h'^^  court  he  will  pro- 
ceed ;  a:nd'if  he, ele^b.foprouj^edji)  this  court,. then  the 
proceedingsat  lawareby  fihatorderftayed  by  injuncSlion  ; 
but  if  the  plaintiff  .(Kali  eled  to  proceed  at  law,  or  10 
default  of  fuch  eleflion  by  th^.tiflp^.afofiefaid,  hi.&bill  is 
to  be  difmiffed  with  cofts. 

It  i$  a  motion  of  courfe  to  puj^  a  party  to}]iis  ekdion 
iVeif.juo.  91..  tofueat  law-or  in  equity,  .      , 

And  ncu  ^  if  one  makes  a  fpecial  eledion  to  proceed 
at  law  as  to  part  and  in  equity  as  toother  paft,  with 
regard  to  what  the  plaicttiff  in  equity  ^c(k^to  proceed 
%  Harr.  615.  at  Uw  fof,  his  bill  ought  to  be  difmiffed  with  cofts.  . 
Phiniiff  en»cr.\  [1^  «*^«  complainant  pendente  lite  in  this  court  enter 
ingvponthe  linto  lands  in  queftion,  prdaany  fuch  like  thing,  he 
'endlme*'mr *  1^^"  be  difmiffed  for  ftp  Iff uch ;  bec'aufe  fajr  thveby  in 
dlfmiffid."''     Iforoc  fort  takes  upon  hinpSclf  to  be  judge  in  bis  own 
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tauib,  and  renounces  the  judgment  of  the  Court,  t)UtYs'P<»  Aim,  i^. 
.  for  otbermatter  in  his  bill  (if  any)  he  may  proceed.}      j^'l 

[Where  the  bill  is  regularly  difmifled  of  courfc,  or  ijletainer  after 
by  order,   no  motion  will  be  admitted  for  retaining  it  <iifiniflions 
iKfithout  certificate  from  thi  defendant's  clerk  in  court, 
fliat  the  coAs  of  the  difmifiioo  are.paid^,  to  the  end.un<- 
neceflary  charge  to  the  parties,  by  fevcral  motions  for  Or.  ch"  xr*,' 
one  and  the  fame  matter,  may  be  avoided.  .  /  •   ^^^V  ^*^L*/' 

"    f  No  difilbtffion  or  retainer  after  difmiffion  will  l^e  diOnlffiJiu^,' 
granted upoii  a  bare  petition  only.]  '     [Cm.  axu^u 

[Upon  a  di/miffion  pf  a  bill  here,  whilft  the  defendant  c^^^^i^,,,^  . 
'profecut&d  ^t  lif^  upon  a  bond,  this  Court'  refufdd  to    '         ^'^ 
-give  hihoi  H"^  coffe  at  !aw,  becaufe  hefliould  havt  them         ^  ]    .• « 
thfcre*]      •      •  i        •  ' 

[But  for  proceedings  at  law  to  try  an  iflue  9r  fuch 
(ike  by  order  of  this  Court,  the  party  (hall  have  his 
cofts  at  law  allowed,  with  his  cods  in  this  court.] 

[Said,  upon   a  difmiffion   with  full  cofls,  you  get  Suhpana  for 
them  taxed  by  a  Matter  to  whom   the  taxation  is  re-  eofts«^iw»«- 
ferred  and  have  his  report ;«   and  then  without  con*  ^'' 
£rmation  of  his  report  you  have  Tfubpcend  for  them  i 
upon  which  if  they  be  not  paid  you  then  have  procefs  ,^ 

of  contempt  as  in  other  cafes^]   .  . 

[A  fchoolmaftor  was  difmifled  becaufe  he  coulcl  not  Coili. 
niake  out  that  he  vfzs  duly  chofed,  &^.  as  a  truft  di- 
rected ;  but  in  regard,  that  under  the  notion  and  fuppor 
"  fition  of  being  a  matter  of  the  charity* fchool  be  had 
taught  four  yearS:^rtf/»  near  where  the  other  matter 
taught,  and  fo  might  be  fuppofed  to  eafe  him  ;  ^nd  chat 
the  plaintifFhad  alfo  lately  beea  in  prifon  and  was  poor ; 
theCoutt  fparedcotts  againft  him,'  but  faid  if  he  came 
Ugam  by  rehearing)  ^<.  he  fliould  fmart.] 

TProbable  caufe  of  fuit  will  ordinarily  weigh   with  Cofli. 

*  tWC<}urtand  inclint  tofparecotts,  where  the  plaintiiF 
is  difmifled  on  hearing.] 

•^*Wiintiff  cannot  upoii  motion  difmifs  his  biWwithout 
tofts^  upon  the  ground  that  frofi)  the  fa£ls  difclofed  by  , 

"  fte-anfwer  the  Court  would  hrave  decreed  according  to  *  Vei,  jun.  140* 

^  the  prayer  of  the  bijK 

-  -'[In  -cafe  of  ai>y  difm^ifion  which   was  not  upon  Difmiffion 
hearing  the  caufe,  if  any  new  bijl  be  irregularly  brought,  jjj****^  «© » « w 

*  the  difniifBon  is  to  be  pleaded,  and  after  reference  and 

^' refiort  of  the  contents  of  both  faits  and  confiderauoo  of 

^'  the  cai%  of  the  former  difauffion,  tUe  Court  is  10  rule 
r-v^.c  .v.:   ;..   .  ,  N  3       .  and 


i8«*  E  OV    I  -T  y. 

I 

[Toth.5i.J      ani  order  the  rctiining  or  difmtflion  of  Ac  new  bill> 

accordmg.to  juflicc  and  the  nature  of  the  cafe^  ^ 
^***  |"A  caufc  being  ended,  leave  was  given  ^he  plaintiff 

^^      .      to  dfiTmifs  hfs  b[H  without^ofts.  J  ^ 

J  So  whtte  a.  feme  fole  pfaihtiff  married  before  wit- 
es  examined*  J 
IPcti{vNi*  C^atd^  y^y^,y^  djfinifs  a  pTaintJ^'s  own  bill  may  be 

^lon*     ,      htdon  jjetitiOTpfttiotion.]    ' 

CMtk  Plaint^fF  can  in  fio  cafe  difmifs  his^bill  without  cofts 

xYtt^jan.  14^.  l)u(  upon  confcnt,    With^colfa he  m^y  always  iillnifs 

*^-  *     W^biH.c         ^  •        - 

.  Bi^^MiiiAl'  *\  If  wfthout  his  ^privity  a  bi«  be  difmited  as  of  the 

2ff^^"ri?Sr  (PlaJntilPs  own  prayer;  the  Cou>r  on/com]^1ai^     jlfr* 

*^"  will  not  only  retain  the  liill,  but  order  the  abufc  to  be 

examined  .tnto  and  puniih  rt 

^-      ■    V-  ■■    ,     •  .  ./...,.. 

'  '  ■,•"•■ 

<■>  '    rw  m  ■iii'i   ■  *dl*«i«w»i      nil       i      lilt  ^>         ■    ■  '  '    A  '  '    '        '        '  '      »''■■'_'      '    *  '  . 

. .-,-       r    -^    •  ••"      V  .  .       ■       ^     ,  . 

r         ■  ,  ■• 

,     .  ..  » 

E  Q^  u  I  T  y, 

What*"  tl^  many  cafes!,  aids  a  man  agaiafl:  the  rigour  of  the 

:  ^  ^  *  common  law,  and  gives  rcfHef^v^tiertlrti*  law  wiM 

'•  ^toromnotJ] 

7^'  :i^£puUn  faiuiinr  hgmi.      This  rule  fcertis  to  hoW 

'd1«:6  where  a   cafe  falts-undcr  th^H  litter '6f  a  JaW, 

iwhich  Is.not  agairift  tSe  law  of  God  Or  the  law  <* 

Doa.  and  Siud.  feafdn  ;    and  there  are  no  partitulir  drc^imft^nc^  in 

'5'  ^35»]  .the  cafe  tio  fence  jt  out  of  the  general  intent  jof  the  Jaw  : 
Wh  may  be,  that  hereby  is  meant,  equity  in  its  dcter- 
iriinaticn^,  keeps  as  near  analogy  to  the  «ules  of  the 
law,  apd  follow^  them  as.  clofely  as  reafon  and  good 
jcbnfcicdce,  will  permit-]- 

[The  cammon  law.  relieves  not  particular  cafes 

i  '     againfr a  gei>cral  ruJe,  but  equity  oft^n  doth,  foas.the 

example'  do  not  introduce  a  general  mifchicf ;    /or  in 

[ftCfa.Ca.  93.}  equity  each  c^fe  ftands  rather  upon  its  own  particular 
*         ^         cirffurhftances,  than  u^on  generals.] 

[Though  the  common  law  takcs/io  notice  of  a  chofe 
in  a£lion,  yet  this  Court  dots  in  moftcafe$,  and  orders 
the  confciencfe  of  parties  accordingly  ;  foof  affignmenti 
or  other  ctjnveyances  of  things  in  truft.] 

ftCh.Ca.  iit.l       [He  that  hath  only  a  ti^le  in  equity  (hall  not  prevail 

acainft  him  that  hath  title  both  in  law  and  equity.] 
^  "  ^  [No 
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[No  decree  is  ordinarily  to  be  made  MfOD-p^teact 
of  equity  a^aiDpft  tbepxpre&.provirion'^f  an  k&  of  par-  [Toili.  43.] 
rliament.] 

[But  if  the  conftru^ion .  of  an  z€t  hath  for  a  time 
.gone  one  way  in  general  opinion  and  reputation^  and 
after  by  a  latter  judgment  hath  been  controlled}  then 
.  relief  hatl^  beex9  given  upon  matter  of  equity,  for^  cafes 
arifing  before  fuch  judgments,  becauijp  the  fiibje^  was 
io  no  default.]  ^  [Toth.  43JJ- 

<    .{Hetbat  viU  haiee  eqaky,  mitA  do  eqoitf  .3 

[Said,  if  a  man  by  bis  own  uSt  difa&ie  hitiifilf  to  do 
^a^tbiog^  wbipbis  6)r  Jns  owo  benefit,  b^^  &dii  neither  [^j,  t-^t.  19.: 
he  relieved  in  law  qc  equity  9  bift  <bi$  is  to  tie  under*  3  Px«Aim.5o.] 
^flood  with  fome  Uautations^]-  *         r'  - 

[Said,  be  that  purdiafetfa  «fter  a  bill  exiiibited  here 
agatnft  the  vendor, doth  it  at  his  own  peril.]  [^ Cb.Ca.213.] 

[By  ancient  orders,  foits  grounded  upon  nuAcupatire 
wills,.  iong'4eaies  lending  to  eftabiifli  perpetuities,  ef- 
talies  with  remainders  over  to  the  crown  to  defeat  por- 
cfaafe?^,  or  for  brocage  or  rewards  to  make  marriages, 
or  agfeement  at  play  or  wagers,  bargains  for  offices 
cootrary  to  the  ftat.  of  EJw.  6th,  or  upon  contrads  for 
tifury  or  fimony,  are  regularly  to  be  difmiiftd  upon  1*0-- 
Hon  if  they  be  the  whole  matter  of  the  U)},  lind  there  [Totb.  51.] 
he  nofpecial  circumftances  to  induce  the  Court  10  al- 
low them  a  procedure;]  tut  this  is  mtit9Uf  tii  froMu  t$ 
£fimfs  by  motion  tipcn  the  merits* 

[NoTcmcdy  is  given  here  wtiere  the  remedy  is  at 
common  law.j  -.i    - 

[But  this  hath  fome  exceptions,  as^  where  you  may 
hive  damages  at  the  common  law,  yet  if  you  like  a 
fpsci^ performance  better,  youmay  in  fomecafeshavo 
it  ifecreed  here.]  Vide  Ponblanque^s  Treat*  in'Eq.  139. 
j[Nudumpa^ttm  ought  to  Have  no  more  help  here  than 
at  commoti  Taw,'  nor  i$  there  any  relief  again  ft  one  that 
hath^^gedhislaw,thougbperadventurehcdiditfalfely*]  [Cary.Rtp.  7.J 
For  more  under  this  head,  vide 

Mitford* s  Treat  bn  Eq.  lntrodu£Won« 
Fonblanf.  Treat*  on  Eq. 
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.    .,.  .    .     ^^<^'-?<-, .•■  ..        . 

t  VjATTEfeSafBgned  fpr error  ina  decr««flBbft  ap^ 

[if  a  dctgree  pc^any  partof^it  St  in  th«  nature  of  things 
impo^bl^y.  it  i^  .e^cpaeouf^-  amL  will  bereverfed  on  ft.: 
[I  CbtJ-d.-ftT^*]  bill  of  review.     So  iif  it  be  repugnant.]       » ..,    vj  ,'j     . 

[j^ij-^count  was  decreed*  pendiog  wbidi^  thcfiilt 
,  abated;  the  account  4vas  carried  pn»  ^fiiMftkcdfOoa-*: > 
firmed,  and  decreed,  thedecrQeiarollcd  ;  jret  %V\%  upoa  j 
r>  Cfa.Ca.  122.1  ^  bill  of  review  was  held  noerr.ororcaa«feof^reveffai;}' 

£Sev£ral. CO- incidenicaufes  being  brought  «&bearing^% 
at  the  fame  time  adecreepaft  againftooe,  .w^»,>tbttfigi»"- 
a  party  in  one  of  the  bills,  ytt  was  not  anerinifae  baii  ttiy  ^ 
,  which  fome  part  of  the  decree,  affe&ing  faim^  related;^ 

[2Ch.Ca.234.j,and  tbi^^uppn  a  bill  of  reyic^w  was  held  nocrror.}    •  : 

i ..  a  . .  ,    .  £Tbe  jCpurt  would  not.xeyerf(&  a  decree <  for  waot  of  ^'j 
rcirTut  x6]    form,  or  for  mittaking  an  account  which  mtgbtbe    < 
helped,by.a.Maftcr.]  ^^ 

[Decrees,  made  in  inferior  courts  may  by^bill^hcrerbd  >2 
D    A I  re-examined  t  and  aiErmed.,  or.reverled,  as  iJ^e  Court . 

3  r  X.  Aim*  r     "I 

lees  cauiej  .  -  i     »«. 
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Depofitians. 


Copies  of  ^epo«" 
fiti&as. 


■  1  • 

f  "TpHE  copies  of  all  depofitions  of  good  witnefTes  re? 
^    gularly  taken  in  the  caufe  after  anfvi'er,  and  duly, 

kept,  pubiifhed,  and  figned^  may  ordinarily  be  read  aa.. 

evidence  at  the  hearing.] 
Crntrarieriei  In       Tgut  if  it  appears  a  wljnefs  ha^.depofed  falfcjy  in  partW 
dcpufmoai.        ^^  where  his  depofitions  cjontain  manifift  contrarieiici  ' 
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iti  any  material  pointy  his  depofiliona  are  wholly  to  ^\k  \^r.  H.ch.  is, 
rcjcfted.]  -        ,'       y      ;y  ci.T«t.i6j 

[If  there  befeverai  fuits  here  which  are  merely  crors*  Depaficiont  in 
caufes  between  the  fame  flA'tiibs^  touching  the  fame  fne?9Bferea<i 
hiatters,    the  depofitions  taken  in^oAe  caufe  may   (by  j^*"^!*!*"'      , 
order  j  upon  hearing  \^  juft^dk  in  th©  other; J  * 

Defendant  moved  to  be  at  libertyto  read  depofitiona 
in!  this  caufe,  which  were  taken  in'a  caufe  in  whichT 
plaintiff^s  father  was  a  party,  the  fuit  being  lA.  all  .n^att  • 
tera^hrftihej'^^b«f  tfie^felfttiJPiMt^c^^^  ^clt ' 

.  and  his  father  being  only  tenant 'f6r4ffe;  thd%^iiepo-' 
^H9ns  ^ddU^  nbt  b^  rfead  agaii*ift*hihii"brcaiffe*'he/^id:  . 
iidtcia)tti^dn4erithe  peribn  agaitift  wiiotniheft  depo- i  Y«'9.4t$«c>   • 
Ittions  were  takem-      -  v;  ,•    '    •   >.  .".     - 

^Burfaid^   if  a  legatee -bring*  a  bffl  agalnft  'the  eV- 
ccucor  and- proves  a^etsj    another  legatee,'  though  npiVcrn.  413* 
partyv-maiy  hatre  the  beilditof'^hofe'depofttions; 

{Wbere^  there -were  crofs-^caufes,  ptiblicatiph  being 
pafttfi^the  firft  but  nolYftthe  fecon'd,  an  order  w«  had  ^ 
thii^ttie  depofition*  lit  either  caofemtght  be  afed  in  both  ^ 
jttCsMj  the  dep6rfkf<>ns  in  the  firft  could  not'  be  read 
in^hatfecood  caufe.]  *  l^iCh.Ca.a^fi.J 

[Sai4,>  W^r«  a  WHcattnbt  be'read  at  law,  the  de-  Depofitions  read 
pofaioiis'in  the  caufe  eahnot  be  read  either  there  or  ii^  ao**I^c*rc1ot. 
thia<x:oiirt?.*3       •   ;»      '    •  .     .-    -•        /    .     (_/cb.Ca\  175.] 

[Wherefore  if  a  bill  be  difmifled  for  irregularttyi 
as  abaaihe  patty  comes  by  revivor,  when-  he  ftouid 
come.4>y  original  biH  ;  fo  that  in  truth-  there  rrever  ' 
was  regularly  any  fuch  caufe  in  court,  and  con<^ 
fequenrly  no  proofs.  The  depofitions  in  the  caufe 
cannot  be  ufcd,  for  the  bill  cannot  be  eipemplified  nor  [« ch.  Ca.t7s»J 
ufed-at  lawr}-         -  _  _    ..  - 

Where  a  perfon  has  been  examined  here,  his  depo« 
fitionsmay  be  read  at  law  in  a  caufe  between  ibe  fame 
parties,  if  it.caYi.*be  prdv^  t^wt-th^witndfs-i^  de*d,  or  x  Atk.445. 
by  reafon  of  fic;kncfs,  fefr.  is  not  able  to  travel,  or  is 
out  of  the  kingdom,  or  otherwUe  not  amenable  to  the 
procefs  of  the  Court.  •      -     i    - 

[[But  if  a  caufe  be  difmifled  becauie  the  matter  be  not 
proper  to  bfe  decreed,  yet  \he  teftimony  of  a7a A  provfed 
in  fuch  caufe  may  be  iifed  ar evidence  to'  that  faS  be-  [1  Ch.Ct.  t^^^ 
tween  the  fame  parties^  Whenever   it  fhalt  come   in 
qtieftion  again.] 

[Said,  if  it  appear  t6  the  Coih*!  that  there  has  been 
a  bill  and  anfwer,  thotigh  they  be  gone  off  th6  iile,  yet 

.  '  the 
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Ibe<  Court  ««vjU.  vUqH  depofki^mi  JQ  tfMtMiiTttiiQ  W 

iifed  in  another.] 

wife.dUabledtolieja  w>tne6»  ynt  if  bpth  paru^s^fxiMiuc^ 

Irtm,'  fieitheccMi  ftftenwiirds  obj^  4gaiofti:^ipgbin9i>3 

[Where  the  4dkniwt  by  bis  ^nf^rerjictoi^s  anagrecH 

ratRUegcdin:  ao  original  bill,  one  wKoe($  will  noi  be 

fcffidenrtofKQva  iUfoF  that  is  butioath^gaioftoatb.]  r 


witneri  cured  ' 
examination, 
[CI.  Tut.  9. J 

One  witnefs. 

TtCb.Ca.  8] 

Prec.  Cba.  19, 

I  Vera.  161. 

a  Alt.   19.     •  Vrz. jttn..»44»      3  Ve*^  jun.  170. 


a  /uk.  140. 
3  Atk.  407. 
J  Bro.  52*. 


{01.  Tut* 6] 


Dceipy  tettcff, 
Exhibits* 


£ut.tbc  oyi^oe.ofiione  f^imtf$^  cqrfohoratol  bjr 
cif ctiinftaiice$,  tkougb.to  bOyt  denied  hf  ibe  aoiMf r«  is 
iiifident  t»  grou/id  »  decide. 

[If  huibaflud  am)  wife  exacHHrjjj^  Ai/wtf  fcv^^ilfj^he 
denies  the  truflj  (he  confciTeth  it,  o/ie  >viu^  19  JiQC 
encHJgh  to  prove  it* J  .        i  •   . 

r  .:[If  a  defembntm  tn  lAfwer,  do.affirm  a  thing  which 
hefeconda  byihe.te^siony of ai  Angle  wFitneft  and  no^ 
thing  is  proved  agajnft  it,  d)is  is  /uAcieAt  todfCttt^  for 
thedefenda^t'X)r  tadifmift  the.Utt,}  -. , 
:  [All  letters,  notes,  deedsy  coptet  of  recardii,ra|id 
other  enbibits  pioved  by  ihe  d^pofidonst  OMky  b^  regd 
fwf'Aim.  23.]  at  the  hearing.] 

[And  thoiigb  ibey  ftaiMi  proviedio  (he,d^ppfitiO|)s, 
they  muft  be  fliewed  forth  in  courts  if  the   party  will 
(JCi.  Tut.  1^.  J  have  any  benefit  of  them  in  evidence*] 
Pruvedvravoce.      Deeds  and  xopics  of  rcf^ords  njg^  proved  may  ^e 
fpecial  order  of  court  (h^d  upon  notice  and  motiQa  .bft 
proved  f;/W  v«^#  at  the  hear ii^*  ,     .,   ., 

[PrH.cb.  19.]      [(But  not  letters  or  notes*)]  j 

Evidence*  [Afid  fo  they  may  at  a  r^hejiring,  but  nothing,  (le- 

fules  theei^iguting  of  them.]  •  .  ^. 

f  And  in  either  cafe  they  muft  be  particul^^rly  m€0-« 
tioned  m  tbeorder«] 

[Held,  that  oath  of  having  feen  fuch  a  deed  is  not  tQ 
he  allowed  as  proof  thereof^  iot  it  ipight  be  forged  ;  but 
[Gary.  Rep.43.]  the  oath  fhouMhe  that  be  faw  it  feaied  and  delivere^J 
i%idence.  [^  Uccnce  to  z  fchoolin^iler  HO  teach,  granted  bf 

the:  bifhop's*  chancellor,  under  feal,  during  the  biibqpi's 
firrpcniton,  hath  been  aihvwed  to  be  read  as  evidence. J 
[No  witneiies  vivavoci  .are  allowed  at  the  bevftog^ 
pr.  H.cb.  19.]  except  by  fpecial  order* J  . ,    .     ^ 

Dcpontions  tn  a  [Depofitiom  Ia  a  formcT  cayfe  between  the  faoic 
former  came  parties  may  be  ufcd  hy  fpecial  order,  and  tbca^veife 
[7ch.Ca.i75.]  party  may  then  aUo  read  tbeoi  00  his  part.] 
Drpoficions  in  a  [DepofitiooS'  in  a  cAufe  fio  perpetuate  th^  teftimPAyt 
f*?f!  l!Iii"r.«  ^  witncffes  fliall  npt  be  made  ufe  of  or  given  in  evi- 
dence 


tuatc  tcftiotury. 
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ifetice  agaioft  any  other. than  ibeiMendants  who  weti:  T^^-  ^i*"  4- 
iiibpoenaed  to  defend  it,  or  fomc  claiming  by  or  under  ^'^^**'.*^'9.  i9<^ 
him  or  them  on  intereft  which  aocruad- after  the  bUI  '*  * 
prcfcrre^.] 

[The  examinations  of  witnefles  after  appearance  zn^  £xam''^«tfoif  d€ 
.before  a nfvirer  is  only  de  bene0ffi%  yet  if  «ny  of  ihem  die  ^"*  "-^^^ 
J^efpre  the  ^ef(;ndapt  has  aniWered,   their  depofitions  ' 

fUM  ordinarily  be  made  ufe  of  either  here  or  atlan^  [Px.  Aim.sz  ] 
clfe  not  J 

^  [The  proofs  made  before  anfwer>  upon  a  fertiGrari  Ccrtiorasi  till. 
iUl  are  nbt  to  be' made  ufe  oi  at  jhearing,  for  they  are 
only  to  give  the  Court  jurifdi^on^  and  the  defendant 
could  not  then  exadbine  any  thing  on  his  part»]  [;>r.  n.  cb.  s  ] 

(If  a  witnefs  refufe  to  be  crofs-examined,  it  is  good  i^efufm^r*  be 
caofe  of  exception  to  his  depofitions.  J  ♦  [ci?  ",7*  "f* 

^  '£A  witneia  twic^  examined   in  Chief  by  the  fame  w.nrfltw^ici 
party  m  the  fame  caufe,  wtjthoi»t  fpeciai  order j  is  not  to  «*  »»«>'<<. 
be  aHowed  or  read  at  hearing.]  IP .  H  cii.  i8. J 

Pjainliff)  under  an  order  to  prov^  a  deed  vivd  voce  at  Peuhof  witof  ft. 
the  bearing,  produced  a  witnefs  to  prove  the  hand  wri-  E««tnifiaiiwi 
Jkigofwitneflestothedced,  who^crc  aH  dead^  but  ;^';*J^/p"^;;j*r 
not  allowed  ;    how;ever,    he  had  liberty  to  exaroiine  ti|  h  s  bandwrrtioc. 
4he  office  to*  prove  thedee<^  though  publication  bad  ^'f^*  ^*»*  ^• 
pafled  and  the  caufe  ftood  over  for  that  purpoie*  "^ 

In  c^fe  a  witnefs  who  has  been.examimcdat  a  former  i>ath of  w!tn<  f; 
trial  of  an  iffue  between  the  fame  parties,  and  wiio  haa  r)eaofi!iiin*  a.»ii 
teen  examined  in  the  caufe,  dies,    not  only  hisndepo-  ^,  .'^fo'rire't 'rli 
fitions  may  be  read,  but  what  he  has  fworn  91  a  forixiet  rrsd. 
Irial  may  be  given  in  evidence..  ^      2  P,  w.  563.  j 

'    [D^pofitions  in  an  ancienticaofe  >bet ween  lOther  par^  OefofifioM  in  « 
tiest  are  fometimes  allowed  to  be  read^  even  againft  one  ^^^"^^^  c*"  « 
tSat  claims  not  under  any  of  thofc  parties  ;  but  the  oaufi  'iVh.  Ct.  73.1 
was  thirty  years  eld  and  the  witnejfes  dead-.  V  idc,  howeier^ 
iJ^ern^^ll.  cpfttr^.y 

THeld,  a  defendant  (not  being  a  principal  one)  ex- 
amiiied  ior  the  phtntinF  in  another  fuit  between  other  Cary^a9. 
^  ^fons,  might-  be  read  as  a  witnefs. J- 

^Depolitroas  ffl  a  caufe  between  ^A#r^<7r//«  though       , 
touching  the  fame  matter  are  not  to'  be  read  without  P""*  "•  ^l>  i^. 
ij^al'Order.J  .        ^     ? 

[Nor  depofuionsin  other  courts  without  fuch  order  ;, 
nor  then,  any  of  thofo  tbatiw^re  taken  after  pablica-9  ['^i^.j 
tlon  paft  here.) 

[Where  either  plaintiff  or  defendant  obtains  an  order 
to  ufe  dcpoiitipns  in  another  caufe,  tbe  adverfe  party 

may 
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Or,  Cb.  109. 


Ccftificatc  of 
chtiaQcr. . 


Huftand  tni 

wife. 

CI.  Tot.  9* 

Hufbmd  ai^d 

Xnfai^t.  . 

i . . .    .'  •  • 
3  P.  W.  »37. 


may  Kta^feirietfte  ftwe  without  motion;'  iinlcfs  htfW; 
on  fpecial  reafon  (hewed  to  the  Court,  inhibited  bytftfe 
fame  ordcM- fo  to  do.  '      .*.,!•     f.  :: 

[A  ceftificate  of  a  party's  charafter  under  XevefA 
per  fens  hands  which  were  proved  to  be  fo'  by  a  depo- 
£iioft,  w)»«  not^llowed  10  be  resKJ  ^^  evidence,  bccaufe 
4h©  ocni^rs^ (ni^t  bavebden  examined  to  the  paHy% 

[Satd,  a  man  ahd  his  wife  are  confidered  but  ass  tnit 

i^tnefskj '-   '^'••^'•j'-  !' 'v    --•.         •.••;.: 

^ .  ftaroniand  feme  defendants  to^fl^Wll ;  the  feme  hlbft 
anfwer,  though  theanfwer  cannot  be  i^ead  againfti^Hfe 
buiband, .  bat  may  ( pi&fflbJy )  be  read  -agai nff  her*,  if  4he 
furvlve.  !     ' 

But  aminfant^s  atifwei^  cannot  be  read^'agaWft'Mmi 
hcc^aufe  it  is  not  the  infant's  anfwer  but  the-gUardiah^s, 
.«rfi©'i$«ftw)mim«ln«t>#einftWh  .   v^     . 

~  Where  a  defendant  puts  in  an 'anfwferfd >»'ittfiinf*$ . 
bili^ndtfiskii»i(rtfplled«o,  the  anfwer  (a>$  itreeMs)Tnutt 
betaken  to  be  true ;.  the  defendant 'b^Jrigpfeveiritcfd  hj 
the  wintof  a  teptrcatian  firotm  ekaminingM^knefleg'^ 
prove  .his  anfWef.^    Cmfra'^  Ath  ^fj*'*    •  ^     ' 

[If  oneJefendantby  anAn^er  confeftes  RlfSfietft  m^tte 
for  the  plaintiff,  ittfhaU  bind  himfelf ;  but  is^^  ordi- 
rpr.  H.  cl|«zo.  narilyfufficientevidence  to  conclude  or  Wndhls^frflow 

n/'^a'iltirt^        A  man's  anfwer  \t\  fte  fpirituar  totrt  «i&y*(eH^r«ia 

/vwn.sT*  tgainfft  him  in  t?bit5 -court.  •        ••     .  i»      '  --■'  ^ 

One  deftndirtt-      Regularly  rhe  anfwer  of  Me  diffend^ht*  Wirtt»ot%e  resid 

sgaind  another,  aginnft' another  defetidant,  but  wH^  rhe'anfweriof  one 

1  vc,.  6^9.  ^^|^j.j,  ^Q  ^^^  anfwer  of  another,    fdch  ttnftvfe^  mfiy%e 

1  P.  w.  300.  readi'"      ■    •    .  -^  ■    ...  .  •  1.  ...  a 

Dtfciaitner.  Where  a  defendant  difclaims  all  right,  you  clftifHM 

read  his  evidence  as  a  proof  of  your  own  right  ii  the 

2  Atk,  39.        prejudke  of  anotherdefendant.  -   **'  ^''  - 

'     [  Held  that  a  MHn  a  former  caufetri  th^namtfdT  the 
.^        ,  now  defendant  was  nbf  to  be  read  iS^^vld#ft«»ig*iilft 

f  I  Ch.  Ca.  65.]  htm,    uWlefsf  it  wefc^rovfcd'  to  have  bfeerf^e'Jfhi^lt^  by 
'    >  his  dircaion  or  t>>i^ity.']  '  >  •  --  ■•  -       -  ^"  ;  -  -' 

^     [Though  a  fubpoena  to  P^joih  te  fued'duf^  y*t^Wt 

be  not  ferved,  no  proofs  are  to  be  made  ufe  of  at  heaffhg, 

^         ^     but  theciareimutt-  be* h^lnt^h  MlPfrhd  ahrM^e?r;J  ^ ' 

Piqoft  of  irat-        [Proofs  or  evidences  dt  matters  riot  inf  Tflrab^*!)vhktt^ 

tersnotiniffie.  ^Qthe  vcry  right  of  the  thing,  maybe<&fffcledat^hdil0ilg$ 

and  ihotigh  the  Court  will  not  decree  upon  matter  not  in 

iflTue, 


3  P.  w.  *37« 


SuVpana  to 
rejoin. 
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ii{ite,  which  the  other  had  npt  an  opp^rtoiift]^  oiie»* 

doiinmg  to  y  yet  it  will  not  decree  agatnft  what  it  fcea  "  ^ 

to  be  the  mere  right,  but  will  fosnetimfi  order  -that 

matter  to  be  tried  by  an  iflue  at  law,  ^c«  aad  decree  [2  clu.Ca.  3»  ^ 

thereupon.]      .  .        ..  ^9^] 

.  [Said,  the  depofitions  of  new  wittienef  upon  zhSi  New  wirneflet  • 
of  revivor,  after  publicadon,  oHiy  iiot^be  tiead  in  this  "•^J*^'*,**'"  *^"'' 
court ;  but  an  iflue  having  been  diredled  and  the  WtN  After  poUka* 
n^es  aged  and  infirm,  the  Court  may  ace^rdiog  to  the  t^o** 
prayer  of  the  bill  of  revivor,  give  leave  that  th^y.  be  ex« 
t  amined,  and  that  their  depoTitkui^  siay  be  jnfedia  the    . . 
trial,  in  cafe  the  witneiTc^  d\^}.  ^    [iCb.Ca.»6.j 

..  [Depofitions  in  the  Admtriiliy  have  beeft  r^ad  here  iMpomidtirin 

at  hearing.]  ]    the  AdmiraUy, 

[Shop-books  have  fometinfies  been  .allowed « to  be  sw''b<ivttV?' 
re^d  as  evidence  at  heating.]  f      :>.,.>.    **  [Toth.9i.j 

But  not  where  the  entries  arc  in  a  man^s  c^mnha^id, 
though  eqtries  by  fervants  after  their  doafih  areaHo^ed*  «  Ves.  43. 

Exemplification  of  part  of  a  patent  not  AifSamd  toibe  Exempiificatiua. 
Kadbi ill  evidence,  notwithflanding  the.  ftatvtes  3d?and  ^^^^^ 
4th  Edfv*  dtby  and  13  MJiz-  where  ^be  other  &de  has  t    , 

no  time  to  C9nrMlt  the  patent  roll,  and  6>  may  he  fiir*  ^'^^  cha.  60, 
prifedby  aaimperfei^'exempUfication.  Coooterpact, 

.Counterpart  of  a  fcttlement  has  been.^dmkied  fuf-  p^^Q^^^'^' 
£cient  evidence  of  a /exilement.  s.'c    ''"^' 

Depofitions  taken  in  a  caufe  when  tenant  in  tail  is  Tenant  in  t«tt 
vparty  cannot  be  r^ad  agaiiift  the  ifT^ie  in  tail..  Pw^ii^.Cia*!^ 

This  Court  will  allow  the  pfoving^f:e^hihi^  l^/^i  Eahli^iii^  i ;  * 
^j9<^)jitj the  bearings  but  oot  to  let- in  other  ex^ina-  .     '  ,  ,^  /^ 
-tiMf^  'JMid  thi^  only  at  the  appti<;atipci  of  .the  pacty    ..1     r     .  ^ 
^W^Qii^  tOvH^ake  Mffs.  of  th^  ei^hibits,.  but.iip.  ji^iance  iAtlb44^4. 
where  it  is  allowed  at  the  application  of  the  conUjify 

^  ::  Where  an  -original  note  is  1^4  and  a^'Cqpjf 'OC  it  i^.  of-  Copy, 
fered  in  evidence,  you  muft  (be^^tuHicieni^  prc^l^i^j^y 

ctp  t|i^:Court  that  the  original  note  iW;a$  |:/^Mi>r^.  beifore  x  Atk.445. 

iycHSuriy  be:allowed to  read  tMcopy^,    .    .     »!         ..      pi^^^^^m  ^^^ 

'  <^  ^;ptaimifr in  a  cagfe  f:aonQ(ibejai^9:^  witf^efs,  for  ^^s/ 
plaintiff  is  liable  to  cods  if  the  fuijt  c^ifpa^rjps-s*  but-a  Oiib.  Eq.  R.^tS* 

jdc/endatK  may  be  a  witoefs^  for^he  is  |bisced  imto  the  ^'«^^^«4ir* 

Where  a  witnefs,  is  exan)tined.,who:  afterwards,  be-  PWoiiff  wit- 
^oiiw  int^refted.^pd  pUin4iff/iii  ^  caufe^  bis-  depo-  ^'pV  aar 
^mM  (hall  be  r^ad.  ■  .,.    ,     -  ►  1;  -^ : ,  ^    ■    .  ,    ■•    '    *     ' 

;    •  '       \    ■"  *     '.  .  .■     .-.  :-o.-  i     »  The 
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Swpcr»nniii'e4       THb  anfwef  of'  •  fofferanmfitcd'  perfoti  put'  In  by 
peii<w>»  guardian  ihall  bo  read  agafnft  him,*a$  an  anfwcr  of  one' 

p.ec. Ch«  229*  of  full  age ;  fiiiij^  ofah  infant  who  i%  to  haVt  a'  day  i6 ' 

ftcwcaufe.  .  ,     .  :  . 

K«leare.  A  witncfs  being  intereflctf,  may  on  a  rdcafc  bein^ 

glvc'a  him  whereby  he  -becomes  difint«refte<f,    be  ex- 
amined again.       A  witncfs  rejedled  to  be*  read  at  the 
bearing,  becaufc  interefted ;    yet  on  a  releafe  being 
Prec.  ch.  254.  pjven,  was  examined. actain  on  the  account,  and  allowed' 
S.  C  ^^  exception  to  the  Ma  iters  report, 

ixdimnatioiu       •  Whfic  a  caufe  ftands  over  to  "add   parties   and   00 
amendment  publication  ,1$^  open,  .  ?il   the  parties  may 
jr  Vex.  5^4.      enter  iritoa  new  examination,  S.-ui  th^  new  examinatioti 

read  againft  another  defendant. 
^*Td**"*  Witneft  had  been  examined,  and  upon  fufpicidn  of : 

his  being  interefted,  an  ifluje  was  dfreftctf  to  dif cover 
his  interef^)   and  it  was  ihotigbc  that  thie  Court  mtglit 
3  Bro.  2aS.       j^ave  ordered  an  inter fogrrtory  to  be  eiAibite'd  tiS'hVm  ' 

in  the  nature  of  a  votr  dire. 
Re-«xam  nation.     VVitnefe  re  exainined  where  there  hasbeen  a  fniftalcVj-  . 
3  Bio.  370.        ^^  fpecia)  application  and  the  miftaki;  apparent'*       . '       ^ 
Pecfee.  Decree  where  prefent  plaintiiFs  and  d^f^ndants  were 

>  Vt».  50.        parties,  read  as  evidence,  though  not  conclufivi?,    '/  ',"• 
Bankrupt.  The  evidence  oi  a  bankrupt  who  has  had  his  altdW* . 

iBro.2C9.        ance  and  certificate,  allowed  to  be  read.  '     ' 

ASj^Javits.  Affidavits  read  again/tvht  anfwer,'  upon  an  applt— '   ,, 

»3  Bro.  463.        cation  for  an  injun£lion  t6  reftrain  execution  oH  ,i'  ^_ 

verdift  at  law.     Sedquare. 
Interefted  wiv       jsjo  objeaion  to  the  evidence  of  a  man  on  accoiinf 
iVc2.  jun.  61.  of  intereft,  if  he  cannot  recover  any  thing  In  the  fuit.  * 
Faroi  evidence.       Where  a  rcfuUtng  tttifl:  is  infifted  oti  in  oppofitibn'    • 
Arab.  127.       ^^  jjjg  \t%9X  operation  of  a  will,   parol. evidence  is  ad-", 
mitted  to  rebut  that  ctjuity.  ,  ^    ; 

Parol  evidence  admitted  to  prove  tbe  deftrudtTon  an^ 
Amb.a.47.        contents  of  a  deed,  .    .  . 

^he^dcT/  '^*^**'"*      Articles  previous  to  a  fettlement  cannot  be  reaid  as  '^ 
Am b!  147.        evidence  tcJ- (hew  the  intention  of  the  parties,  urilc(*s^ ' 
2  Vta.  jun  417.  the  fuit  be  to  rcftify  the  fettlement,  or  the  /ctilemcni -. 
refersvto  them.  *'  } 

l^gatc^U^mcor     W^cf<^  ^^^^^  »«  »  miftake  in  the'name  or  defcfiptibij  ''J 
defcriptitii.        of  a  legatee,  evidence  is  admtilible  to  prove  theperfon^'  \. , 

An>l}«  175.  S74i*  P»  W.  141.     Amb.  5*4.     |'Vea.  jOn.  148.  "*   ' 

s<  ntencc  in  er-       Sentence  in  ecclelraftical  court  Vx  diYi&o^  in  a  m^tttc'^'^. 
Ambf  T^e!^^"'^'  F^perly  cognizable  there,  is  conclufive  evidence,  where^  - 
the  fame  matter  ^otnes  in  queilion  collaterally 'in  a  " 
,  cour&  of  law  or  equity.  j^. 


J 


EXAM:IlNE*KS.{        '  i^l 

No  prooii^  to  be  read. in  tile  Hodeof  Lori^f  y^kiib"  AppcaL 
were  act  made  ufc  of  in  Chancery*  ^'"'  ^^*  *'*' 

For  more  under  this  bead  as  to  the  general  (jaeftiotl ' 
ofevidence,  fee 
'Gilhirt^s  Law  9f  Bvidenee* 
FoiAianque^s  TnaU  9n  £q,  tit.  EoiiiHtey  in  the 
Index. 


♦    » 
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"       EXAMINERS.  . 

• 

f 'TpHEY  are  two,  whofe  office  is  to  examine  upon  ^j^^^ 

^-  oath  the  witnefieson  both  fides  thsitare  brought 
before  them  in^uiy  caufe,  as  alfo  parties  in  contempt^ 
and  to  put  their  depofitions  and  anfwers  to  theinterro* 
gatories  into  writing.] 

[They  are  appointed  by  the  Mafter  of  the  SsAhi  „^^  .ppoinM^ 
and  their  oii|ce  is  k^pt  at  the  Rolls^  and  commonly 
executed  by  deputies*] 

Their  oath  is : 

["  You  (hall  fwear  wdl  and  truly,    according  tO'  oaih. 
<<  your  ikill  and  abifity,  to  exercife  and  occupy  the 
<*  qffice  of  an  examiner  in  the   Queen's  Court  of- 
^*  Chancery,  whercunp  you  are  admitted,;  and  duly^' 
**  jufily,  and  equally,  you  ihall  examine  their  cauf(»i 
*<  that  (ball  be  committed  unto  you,  vvithout  any  faa# 
^<  vour  or  corryption,  (and  without,  any  fee  or  uc^. 
**  ward  J  ofanyp^rfon  or  perfons  to  be?  bad*,  ocber*** 
^^  wife  than  (hall  of  right  appertain  concerning  the)  ^ 
^'  fame:  and  you  (hall  be  attendant  as  well  toifuriher*  ,     . 

**  the  Qjip^n*s;  bufineA   as  the  facae  caufes;   from 
^<  time  to  time,  as  need  (hall  require :  and  yo^  (hali^ 
*<  not  publi(h  or  (hew  the  fame  depofui^n^  to  ady: 
"  perfon  before  publication  in  tbe  Court,-  wiihoiift) 
*^  warrant  of  the  fame  court.**) ,. 

[They  fby  their  deputies  commonly)  examJsAC^upon  wUnfesjiAd 
oath  the  parties  in  any  fuit,  ^nd  witneiIesprodu<;ed  on  parrii. 
either   fide;    and  put  th<?ir  a^pfwers  and  depofitions 
made  to  interrogatories  into  writing,,  which,  they  are        ' 
to  keep  clofe  and  private  till  publication*] 

[But  the  witnelTes  or  parties  muft  be,  fi^Qm before  a       > 
Mafter  to  anfwer  truly  to  the  interrogatories,  and  their 

iiamet 
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Doty  of  era- 


names  wfioare  fworn  muft  be  inferted  in  the  interro^ 
gatories  by  the  Maftcr,  jind  then  they  may  be  ex- 
ainined.J 

[By  order  of  the  Court,  which  w«U  knows  ^he 
confequence  of  good  examiners,  and  how  much  de<» 
pends  thereon,  the  examiners  (in  whom  the  Court  re^ 
pofeth  much  confidence)  are  thenofelves  in  ptrfon  tcT 
be  diligent  in  examination  of  witnefles,  and  not  in- 
trud  the  fame  to  mean  and  inferior  clerics;  and  are  to 
take  care  to  hold  the  witnefies  to  the  point  interro- 
gated, and  not  to  run  into  extravagancies  and  matters 
not  pertinent  tp  the  ctueAion,  thereby  wafting  paper 
for  their  own  profit ;  of  which  the  Court  expeSs  a 
pr.Cb.  xo6,]  ftri£l  account.] 

[The  examiners  are  to  take  caTre  they  employ  under 
them  none  byt  perfons  of  known  integrity  and  ability^ 
who  ihall  take  an  oath  not  to  deliver  or  make  known 
directly  or  indkedly  to  the  adverfe  party,   or  airf^ 
other,  fave  the  deponent  who  comes  to  be  examined 
i(i  any  of  the  interrogatories  delivered  to  be  examined 
upon  any  examination  by  him  taken,  or  remaining  in 
the  Examiners'  office,  or  an  extrad,  copy,  or  breviate 
thereof,  before  publication  be  thereof  pailed,  and  the 
copies  thefof  taken.  -  And  if  any  fuch  deputy,  cferk, 
or  >perfon,  fo  employed,  ihall  be  found  faulty  in  the 
premifes,  he  flia)]!  be  expulfed  the  oiKce,  aikl  the  ex- 
aminer who>la^mpioyed  him  (hall  be  alfo  anfwerable 
to  the  Court  for  fuch  mifdemeanor,  and  to  the  patty 
grieved  for  his  <oils  and  damages  fuftained  thereby  ; 
and  fuch,  folicitor,  or  other  perfon,  who  Ibail  be  re- 
covered to  have  had  a  hand  therein,  ihall  be  liable  to 
fuch  cenfure  for  the  offence  as  the  Court  ihall  find  juft 
fOr.Mi.io6.]  to  infliA  uponjbim.} 

Exam'ttr  29  Apttl  1 68 7.    An  examiner*!  clerk  was  fufpended 

piiniAi4.  for  intrufling  one,  who  was  no  fworn  clerk  of  the 

office,  to  tranrcribe  part  of  the  depofaions  of  a  witnefs, 

before  the  witnefs  had  perfe6led  her  examination,  <or 

publication  was  pftft  in  the  cayfc. 


Or.  Ch,i7a. 


:  EXAMINATION .  6% . WiTr^ESSES*  - 

V  I  1>  E 

■  miners:    '■;  '  • 


f TIT^ITNESSES' aTe.<M^(r!na»il)rto  be  ^xamiiied  be-  When 

fin  Court, — by  an  examiner  of  his  deputy^l  By  Whom* 

'^^^fln'tM'CcWttfryj-^-by  coatiHiffiolieiPs  (twa  at  the 

"'^f6«ia/'irh«e  the  phfm^fi^'WOttM  eltamkienHtfnefless, 
'4Wr  mftfft  t^\ys  and ^ft^ve  the  defendaiit  with^a  fuhpc^na 
^^^ejttffg^dayt,  tsMd  alfo  giv^  a  rulte  Co  rfijoih.  imV,  [Com.Att* 

'^'  'fEfglft'tfayi  rffter  lapppeartficc  to.4hfc/«^^^j^,  or 
'1b%fft*'davs  sifter  the  miftm,  ^airi  -oath  ;*ma^  of  thp 
"Htt-^SiM^  Ae^f^fhe  pl^ntiiF  ftiay  eaainnne  ^^  m6  If  the 
t^lt}i^tifl^'1*rk  *hreil«s  t^  take  a  Vi*^f««i, -he^  BHrfb 
^^tftanSeJorhiilM^nei^s  names  <rf  the  4efetida<n'silkrk ; 

♦^ieli,'^{f>he  A«gle«s  f6  g*y<  -hrifl  fey  thie  end*  or  thp 
iSffHr^i«Wni*'<the  plairttiff- might  hpe»cl6fertf$  ^iHthoiit 
t*ftt>li(«'oi»>petftionv  g*ve  haiiies  \  and:  by  the  («c§fid 

fciJttfltrWm  tik%  a  l»omftt1ffioii  #ir^r/#{>  but  kSis 

Wor  no #' to  bb»h  ad  wlthotfT  <W»den  J     - 

Examination  in: (foUff:\r  '" ' '  "^^^  '^ '"*      "^  = 

^{f  4/^3:\S%<v*pntfeft  airfwcrrk  io^Ki^fi^.dtiter.patfy,  B<!for#  ^kk^. 
,  }  A^tBilU  pu^icatio9i  is  ptffitffitiayiexaKiaiw  i/u  coiKt  ^*'"  p*^*^* 
;oiv|Tilii«itntsicsy  honpteafer^^'iflio^estafllineiivfaBJbccL^'ijut  f^^*  ^if  1.9420. 
not  before  anfwer^  ^tboutipeciifcardeRjv.  :i^  ij*,.    Or.  chr  ^rq 
[After  publication^  neither  party  (hall  examine  any  A^tci'  pdUici- 
witneilfcs  but  by  fpecial  order  ,upon  good  caufe  (bewn^  ^^°'* 
and  an  affidavit  by  the  party  defiring  to  examine^  that 
nekher  he,    n«r  any  for  him,   by  his   direAion  or 
privity,   br  to   his    knowledge,   hath  read,  feen,  or 
been  infortned  of,  any  the  ^^pofitions  already  taken 

O     .  in 
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in  the  caufe  %  and  that  till  the  witnefles,  he  defires, 
be  examined^  (if  the  Court  pleafes  to  order  they  (balj 
be  To;)  he  will  not  read,  nor  wiHtngly  fee,  bear,  or  be 
informed  of  thofc  ;  nor  (hall  any  for  him,  by  his  order, 
privity^  or  di region,  read,  fee,  h^ar,  or  be  informed 
of  the  fame.  ] 

[An  affidavit  was,  that  he  had  not  feen,  &fr«  nor 
fhould  nor  would  any  for  him^iccfee^  &c.  1  he  Court 
ordered  him  to  amend  (if  he  thought  fit)  his  affidavity 
^nd  add,  that  he  alfo  would  not  fee,  ^c,  if  he  meanc 
to  have  what  he  moved  for  granted.]  « 

[Upon  fuch  affidavit  after  publication,  and  fome 
good  caufe  fhewn  either  upon  oath  or  certificate  of 
commiffioners,  why  t4ie  party  could  not  get. his  wit* 
nefTes  examined   in  the  ordinary  time,  leave  is  (re- 

'  quently  granted  to  examine  by  a  time  prefixed,  pro- 

vided the  party  fhall  not  in  the  mean  time  fee^  tSc. 

[Toih.  aa.']      ^^ny  of  the  former  examinations^] 

^fter  bearing.        [As  upon  fpecial  reafon  the  court  will  order  a  wit«> 
nefs  to  be  examined  after  publication,  fo  will  it  after 

[xCh.Ca  aaS.]  hearing  ad  informand.  confcientiani  judimJ\ 

[After  hearing,  wttnefTes  hav«  been  ordered  to  be 
rerexamihed  to  dear  the  matter.] 

[Where  any  parly  (hall  ground  a  motion  or  petitign 
on  an  affidavit,  of  his  having  material  witneiTei.  to  ex- 
amine, whereby  to  gain  longer  time  to  examine,  fuch 
affidavit  (hall  not  only  contain  the  names  of  the  cbiefeft 
of  fuch  witnefTes ;  but  the  points  on  which  fuch  wit- 
neifirs  are  defired  to  be  examined;  to  the   end  the 

Or.  Ch,  j66.     Court  may  fee  whether  fuch  points  be  material  to  be 
examined,  and  whether  before  or  after  hearing.] 

infofficicnt  an-      J  Said,  if  an  anfwer  is  in,  and  witneiles  examined, 

fwer.  and  then  the  anfwer  is  reported  infufficient,  aad  a  fur- 

[Pr.H.Ch.i5.]ther  or  better  is  put  in;  fuch  examination  will  be 
fuppreiled.  and  not  allowed  of  at  hearing*] 

AccouAt.  [Matters  of  account  n^y  be  examined  either  before 

or  after  hearing*] 

Wimeft  pro-  [^^  witnefs  (ball  be  examined  in  court  without  the 

doced.  privity  of  the  ad verfe')}arty,  to  whom  the  party  fo  to 

be  examined  (hall  be  (hewn, .and  notice  of  liis  name 
and  place-of  d^ivelltog  debvered  in  writing,,  by  thofe 
that  (hall  produce  hiiif  to  the  adirerfe  parlor's  c]erk^  in 
eourt.     Andvthe  e^caminer  ia  to*  take  care,  and  be  well 

Px.  Aim.  20.    fatisfied,  dntt  fuch /notice  be^given^;  and.  then  ihall 

Or.  Cii,  103.     ^(jd  (o  the  title  of  fuch  wicneiles  examinations .  the 

time 
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time  of  fuch  notice  given,  and  the  name  of  the  per- 
foQSf  by  and  to  whom  it  is  given,  that  at  the  hearing 
ofthe  caufe,  the  fuitor  be  not  delayed  t)n  pretence  of 
want  of  notice.] 

[Said,  ifawitnefs  be  examined  by  commiilionerswitnerireosx* 
in  the  country.     He  (hall  not  be  examined  again  here'^*''^^' 
in  court  without  fpecial^prder.J  [Cl.Tot.  15.] 

[Witnefles  being  examined  in  a  cro(s«>caufe  without  Notice  to  tht 
the  other  fide's  knowing  of  it,  the  Court  ordered  pub- J'^''['^^5' 
lipation  to  ftay  till  notice  ihould  be  given  the  other  ft^y^^*^""* 
iide,  where  th6  witnefTes  lived,  and  till    they  might 
be  examined  on  his  behalf.] 

[After  a  copy  of  the  rule  or  order,  whereby  publica- 
tion pafleds  is  delivered  to  the  examiner^  no  witnefles 
fwore  before  publication  fball  be  by  him  examined  in  < 

the  caufe.     So  that  before  focfa  notice  to  the  examiner  [Or.  Ch.  103  J 
it  ihould  feem  he  may.] 

[Where  publication  waspafledinone  croft^^-caafe  be-  Pubiientton  pa(r. 
tween  the  fame  parties,  upon  the  fame  titles  to  lands,  •^'. '**"**"»"®»J 
the  Court  would  not  fuffer  the  plaintiff  hi  the  other  "*"  *^' 
caufe  to  examine  witnefles.]  [Pr.H.Cfa.180.] 

[The  examiner  is  to  examine  the  defendant  to  the  How  witnefles 
interrogatories  feriatim^   and  not  to  permit  him   to "« exwnined. 
read  over,  or  hear  read,  any  other  interrogatory  till 
that  in  band  be  fully  fini(faed,  that  by  this,  means  the 
truth  may  not  be  eluded  or  concealed,  which  it  might 
more  eafily  be,  if  a  witnefs  knew. every,  queft ion  diatt^'^l^-'^Sl 
would  be  a(ked  him,  before  be  anfwered  any.] 

[Much  lefs  is  be  to  fuf&r  the  de^dant  to  have  the 
interrogatories,  and  pen  his  own  depofitions,  or  de- 
part after  he  hath  heard  an  interrogatory  read  to  him,  [ibitfcm.] 
till  he  has  perfected  his  examination  thereto.] 

[If  any  witnefs  ihall  refufe  to  conform  him&lf,  the 
examiner  is  thereof  to  give  notice  to  the  clerk  on  the 
other  fide ;  and  ro  proceed  no  further  in  his  examin- 
ation <i^Uhout  the  confent  of  the  faid  clerk,  or  order  [ibldeoi.] 
made  in  court  to  warrant  his  fo  doing.] 

[I'he  examiner  ihall  not  examine  any  witnefs  to 
invalidate  the  teftim^ny  of  an/ other  witnefs,  but  by 
fpecial  order  of  Court,  which  is  to  be  Sparingly 
gnm^d,  and  uponexccpttoot  filed  with  the  cxamtfier» 
(without  fee,)  and  notiee thereof  given  to  the  adverfe 
party  or  his  cferk,  together- with  a  true  copy  of  the 
exceptions  at  the  cbairge  ofthe  party  fo  examining.]  [Or.Cfa.  105.] 
• '  4^   -  O  2  [In . 
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[In  examining  witneflcs,  the  examiner  (hall  not  ofe 
any  idle  repetitions,    or  needlefs  circumftances,  nor 
'  fet  down  any  anfwer  to  the  queftions  to  which  the 

examinant  cannot  depofe,  other  than  thuSy  to  fuch  in*' 
[Or.Cb.  106.]  ierrogatory  this  deponent  cannot  depofe.  If  fuch' imper- 
tinences be  obferved  by  the  Court,  the  examiher  is  10 
recom pence  the  charge  thereof  to  the  party  grieved  as 
the  Court  fhall  award. 3 
'  [No  re-examination  of  a  witnefs  upon   the  fame 

interrogatory,  and  that  he  fpoke  uncertainly  on  the 
iBro*  3S8.       firfl:  examination,  is  to  be  without  leave  and  order  of 
Coun.^Vide  Witnefs.] 

Nor  on  any  other  interrogatory, 
[A  mafter  examined  one  witnefs  three  times  to  a 
7.  Cha.  Ca.  79.    flatter  of  account,  and  the  depbfition  was  fuppreffed.1 

The  examiner  is  not  ftrifily  bound  to  the  letter  of 
the  interrogatory,  but  ought  to  explain  every  other 
4lrrft.  lyS,       matter  or  thing  which  arifeth  neceflarily  thereupon, 
^  Rep.  70,        Jqp  manifeftation  of  the  whole  truth.     ^ 

After  the  witnefs  is  fully  examined,  the  depofitions 

are  read  over  to  him,  and  the  witnefs  is  at  liberty  to 

amend  or  alter  any  thing,  afler  which  he  figns  them, 

H'tid.  323.        and   then  (and  not  before)  the'  examination  is  conn* 

plete  and  good  evidence,  * 

Where  a  wftnefs  dies  after  examination,  but  before 
fuch  examination  is  figned '  by  Him,  the  depofitions 
1^.  414.    *     cannot  be  made  ufe  of. 

If  after   publication    one   party  ha(s  an  order  to 
I  Vera.  253.     examine  upon  the  ufual  afKdavit,  the  other  party  may 
not  only  crofs-examFnc,  but  examine  at  large. 


i»  i*>«w      *  1 1     w  mi 
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VIDE 

Wh»t»  «(  A  FTER  a  bill  filed,  and  before  anfwer,  the  Court, 

-^^  on  affidavit,  that  Miy  of  the  complainasit's  wit- 
Befles  are  aged  and  infirm,  (tck,  or  going  beyond  fea« 
wtiereby  the  plaintiff  thinks  he  is  in  4anger  of  lofiog 
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their  teftimony,  will  order  them  to  be  examined  d$ 
hint  ejjiy  u  d  fo  as  to  be  valid  if  the  plaintiff  has  not 
.  an  opportunity  to  examine  them  after  anfwer  j  as  if 
in  one  cafe  they  die  before  anfwer,  and  in  the  other 
return  not  after.  In  either  of  which  cafes  the  depo- 
fitions  may  be  made  ufe  of  either  in  this  court  or  at  [Pr.^ltfik^t*]* 

law]  I  Vera.  331. 

[But  if  the  witnefles  are  alive,  tfc.  afrer  anfwer,  Ste^zamtaatioii 
they  muft  be  re-examined,  if  the  plaintiff  expeft  any  '^"^  lafwer. , 
benefit  by  them.] 

[And  though  all  the  bill  be  not  anfwered,  yet  they 
muft  be  examined  in  chief,  feeing  the  defendant's  tra-        « 
^trCe  puis  all  in  iifue, .  fo  that  the  plainti^  may  cxm 
amine  to  thofe  points  not  fully  anfwered.] 

Pl^ntiff  fhall  not  have  leave  to  ex:a mine  witnefles  Where cwmim- 
Je  bene  ijfe^  becaufe  they  are  going  abroad,  if  they  are  ''®"  «^«f«<** 
his  fervants  and  he  might  keep  il^em  at  home.  r*^*"' 

A  wi;nefs  ordered  to  be  examined  de  bene  ejfe^  where  where^jralited; 
the  thing  examined  to  lay  only  in  his  knowledge,  and 
was  a  matter  of  great  importance;  though  the  witnefs  3  ^*  Wii.  7^^ 
was  not  proved  old  or  infirm.  *  Bra.' j  57! 

A  witnefs  aged  feventy  years,  will  be  ordered  of 
courfe  to  be  examined  de  bene  ejfe^  upon  motion  or  Hind.  368. 
pj^titionj.  grouoded  oa  an  affidavit  of  the  age. 

The  reafoo  why  the  Court  allows  the  taking  of  de*  And  whj. 
pofition^  di  bfne\%^  either  from  cpptempt  of  the  party       v 
in  not  ^nfv^ering,  a;id  thereby  preventing  the  joining 
of  iflue»  or  elfe  where  the  party  is  in  danger  of  loflng 
bis  witnefles;  but  if  the  witnefles  live,  and  are  exa-  iP.W.  56s* 
mined  in  chief,  the  depofitions  de  bene  ejfe  are  ufelefs. 

The  Court  refufed  to  publifli  depofitiom  taken  de  Pubiica^loR. 
bene.,effi^  in  orjcr  to  compare  them  with  depofitions  ^  ^'  ^'  ^^'^' 
in  the  fame  caufe,  taken  on  examination  in  chief. 

Depofitions  de  bene  effe  are  only  publifbed  where  no 
cxamii^tion  10  chief  caa  be ;  in  this  c^fe  a  cpmmiflxoh  1  Ves.  31^. 
had  iflued  to  a  foreign  country,  and  could  not  be  exe-  33^  ^'  g* «  c 
i:uted  by  reafon  of  the  interference  of  the  fovereign. 

Depofitions  de  bene  ejfe^  where  witnefles  arc  dead,  Publication, 
and  no  opportunity  to  examine  in  chief,  though  after  *  ^'•*  *57« 
great  length  of  time^  the  examination  being  taken  in 
17109  and  the  prefeat  motiao  in  I7S4»  publi(bed,  but 
without  prejudice  to  exception  at  the  hearing. 

.  A  witnefs  was  examined  de  bene  e£i^  before  appear-  Publication. 
ance.     Defendant  appeared  and  anfwered,  the  witnefs 
turvived  18  months,  the  depofitions  bad  been  pub-,B^^|^ 

O3  lilhcd 
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lifl^5^  '«  purfuance  of  an  order,  upon  confent.  The 
plaintiff  after  hearing  infifted  upon  reading  the  depo- 
fitTons,  but  the  Chancellor  was  of  opinion  that  they 
could  not  be  read. 

Dcpbfitions  of  witnefies  de  bene  ejfe  taken  before  ap- 
pearance ex  parU^  and  without  notice  fuppreffed. 

Said,  a  profccution  for  perjury  would  not  lie  upoii 
depoiitions  taken  de  bene  effe^  there  being  no  iffue 
joined,  as  there  muft'bc  before  depofitions  are  takea 
in  chief. 


EXAMINATION  OF  PARTIES- 


VIDE 


Interrogator  ieu 
Contempt. 
Proofs, 
mtnejfei. 


AecouAf. 


[IW4.] 


[A    Party  may  be  examined  to  an  account,  or 
•^^     to  a  particular  thing,  after  hearing,] 

[Said,  if  after  a  caufe  is  at  iffiie  the  plaintiff  defires 
the  defendant  may  be  fworn  a.nd  examined  upon  inter- 
rogatories ^s  a  witnefs,  he  muft  ordinarily  fland  to 
the   defendant's    depc^itions   as   concluiive,    elfe   the 
[aPx.Alm,79.]  Court  wiH  not  compel  the  defendant  to  beexamined*^ 

[But  if  fome  new  aft  be  done  by  the  defendaat 
after  HTue  joined,  as  making  a  feoffment  or  a  leafe  by 
covin,  or  fuch  like,  he  may  compel  the  defendant  to 
be  examined  without  being  concluded.] 

[Where  it  was  moved  that  the  defendant,*  who  had 
not  fworn  fully  by  his  anfwer,  might  ht  exan^hied 
up6n  interrogatories  upon  an  account  decreed,  (the 
plaintiff  for  faving  charge  not  having  excepted  to  his 
^nfwer,}  the  Court  inclined  to  grant  it,  but  there 
Vranted  notice.] 

[Though  witnefles  be  examined,  yet  yoa  may  after- 
If^ards  examine  the  defeiidant.  J" 

[But  faid,  it  is  a  rule,  if  the  defendant  be  6rft  ex- 
amined, you  iball  not  afterwards  examine  witnefleS| 
thereby  to  convift  or  prove  him  guilty  of  perjury.] 

^  [After 


[CK  Tut.  7] 
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[After  a  decree  inrolled,  in  which  was  no  order  to 
examine  the  defendant  upon  interrogatories,  the  Court  [a  Cb. Rep.  to.] 
would  not  order  him  to  be  Examined  to  the  difcovery 
of  deeds.] 

Defendant  being  a  weak  man,  and  to  be  examined  Defendant. 
upon  interrogatories,  the  Mafter  was  ordered  to  take 
his  examination,  left  he  (hould  unwarily  admit  fome-  3  ^'  ^-  ^9<^ 
thing  againft  himfelf,  which  Was  not  true. 

The  depofition  of  one  defendant  may  be  read  for  D<f<adint. 
another,  and  alfo  for  the  plaintiff,  but  if  the  defendan% 
whofe  evidence  is  offered  to  be  read  for  another  de-3Atk.4oK 
fendant  be  by  poiEbility  liable  to  cofts,  his  evidence  402* 
ihoufd  be  refufed. 

Said^  that  a  plaintiff  cannot  examine  a  co-plaintiff  \  Co-pUIatiff. 
hut  if  his  evidence  be  necejfary^  he  muft  he  made  a  de^ 
fendant. 


EXCEPTIONS. 


I  "  VIDE 


Anfwer. 
Report. 

[  T>  Y  exceptions  are  commonly  underftood  the  alle^  what. 

"  gations  of  a  party  in  writing,  pretending,  that 
fome  pleading  or  proceeding  in  a  caufe  is  infufficient^ 
miftaken,  or  irregular;  in  certain,  points  particularly 
exprelled.] 

{Such  are  exceptions  to  an  anfwer,  to  a  Mafter'a 
report.] 

£Lef$  common  are  exceptions  to  a  witnefs.] 

[Exceptions  to  an  anfwer  are  on.  motion  referred  Reference  to  a 
to  a  Mifter  to  examine,  and  thereon  report  his  opinion  ^^^^* 
to  the  Court,  whofe  certificate  is  conclufive,  unleft 
either  party  take  exceptions  to  it,  which  he  may  do ; 
aitd  it  is  often  done  to  the  delay  and  expence  of 
fuitors.] 

[The  party  excepting  to  a  report  muft  depofit  five  Depofit. 
pounds  with  the  Regifter,  which,  if  the  exceptions  be  [Or.  Ch.  sio. 
Dver«rttlcd,  muft  be  paid  to  the  other  party  j  if  not,  H^*  i^^*] 
then  to  bim>  who  depofited  the  money.] 

O  4  [Savc^ 


ftp©  E  X  C  E  P  T  I  O  K  a 

[Stfve,  thai  if  either  party  c?(cept  to  a  Mailer's  re* 
port  touching .  the  fufficicnfcy  of.^ui  anCwer,  or  other 
matter,  h&  fliall  pay  twcnty.fliillings  for  every  excep^r 
tion,  or  diftinf):  branch  of  an  exception,  wbi^fa  fkall 
on  argging  be  over-ruled,  or  declared  frivolous  and 
impertinent ;  and  for  fuch  as  (hall  be  waived  and.  j%at 
opened,  t^n  ihiltings :  and  thefe  fums  (hall  be  paid  over 
r^*''^*V*"®'    and  above  the  five  pounds  dcpofited,  if  the  report  be 
^*** '     J        affirnaed  j   or  out  of  the  five  pQunds, .  though  the  re- 
port be  altered.} 
^^^h  [Yet  where  the  exceptions,  or,  any  of  th^m,  arc 

found  true,  the  other  party  ordinarily  pav&  five  povtnd^ 
cofts :  but  it  is  in  the  difcretion  of  th^  Court  to  CM'.der 
more,  or  that  each  bear  their  owncofts.] 

The  Court  by  fixing  a  grofs  futn  has  virtually  an-^ 
nulled  the  former  orders,  and  the  cods  attending  ex-* 
ceptions  to  the  Matter's  report  are  nowlimhed.to  the 
llind. 278,  (\„^  pf  gyg  pounds;  the  Court  however  fom^times 
exercifes  a  difcretion  according  to  the  exigency  of  the 
cafe,  and  gives  coils  or  not  as  it  fees  occafion* 
^ettpranrwer.         [And  if  they  be  found  againft  a  ,dc;fisndant  upon 

anfwer,  he  mu(l  pay,  and  put  in  a  better  anfwer.j 
Report  reviewed,      (^^f  they  be  upon  another  matter,  the  Court  deter- 
mines as  it  feel  caufe  upon  hearing  them,  or  fends  the 
party  back  to  the  Mafier  to  review  his  report.] 
Filed  with  rcr         [Exceptions  to  reports  touching  the  fufficiency  .o|r 
^'^"*  ipfufficiency  of  anfwers  are  not   to  be  filed  v?'ith  die 

Or.  ph.  107.     f^gifter,  unlefs  notice  be  given  to  the  clerk  on  the 
other  fidr.] 

[Said,  it  is  now  the  pra£lice,  and  thought  fui&cient, 
npt  to  file  them  with  the  Regifter,  but  deliver  them  to  v 
the  clerk  on  th^  other  fide.] 

If  the  Mafter  reports  the  anfwer  infu0^cient  in  pnQ 
fingle  exception,  the  defendant  muft  except  to  th^ 
report,  or  fubmit  to  anfWer  ^  if  he  fubmits  to  anfwer^ 
he  muft  anfwer  fully,  for  by  fubmitting  he  has  aU 
)pwed  the  judgment  of  the  Mafier  to  be  good.  And 
be  (hall  not  infift  in  bis  fecond  anfwer,  that  he  ought 
not  to  anfwer  the  exceptions,  nor  (hall  he  afterwards 
?  Marr.  jifi.  except  to  the  repprt,  and  (b.  bring  the  queftiqn  before 
|J^f  |he  Coiirtt 

But  if  the  delendant  has  infifted  upon  any  m^^tter  as 
^  reafon  for  not  anfwering,  though  he  does  not  ex- 
(:pp(  to  th^  ^3^?^'$  report)  ^et  t^e  i^  ;)ot  preclude4 
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from  infifting  on  the  fame  matter  to  a  fecood  anfvrer,  i  vet.  491. 
and  taking  the  opinion  of  (he  Court*  by  exceptions  to '  ^■"*  3i^« 
(he  Mailer's  report  whether  he  ought  to  ^wer  chat 
point  or  not. 

On  an  anfwer's  being  reported  not  fcandaloiis  or  Report, 
impertinent)  if  the  plaintiff,  except  to  the  report^  he  J«"P«rtinew«. 
muft  (hew  fj^ecialiy  wherein  it  is  fcandalous  or  ini-^P.W.iSt. 
pertinent. 

Exceptions  were  taken  to  an  anfwer^  which  was  s«cond  exccp. 
reported  fuificient.    Plaintiff  amends  his  bill,  and  upon  Ih^^,^!^^^. 
coming  in  of  the  fecond  anfwer,  takes  feventy  excep. 
tipns  ;  and  upon  motion  thefe  exceptions  were  referred 
to  the  fame  Mafter^  as  the  former  fet  had  been  re- '  ^'^'  39* 
ferred  to. 

Exceptions  are  not  admitted  to  the  Matter's  re-  Coils, 
port  for  cofts  only  j  the  regular  method  is  to  ftate  the 
articles  obje^ed  to  in  a  petition,  and  pray  leave  to  3  ^'o*  s^i* 
except. 

On  exceptions  to  the  Mafter's  report,  where  thcPepofi'* 
exceptant  prevails  in  any  of  the  e:(cepcions,  he  is  en*  4  9ro*  i« 
(i^Ied  to  the  depofit. 


Exceptions  to  an  Anfwer. 


ti 


F  an  anfwer  be  infufficient  in  one  or  more  points,  Whit,       ^ 
the  complainants  may  except  thereto,  and  enforce 
the  defendant  to  a  better  anfwer.— Vide  Subpcend.} 

[The  exceptions  muft  (hew  fome  particular  points  How  draws* 
wherein  the  anfwer  is  defeiSlive,  and  not  furmife  the 
jnfufficiency  in  general  only,  elfe  the  Court  will  not[Toth.49.] 
refer  it  to  be  examined.] 

[If  the  anfwer  be  good  to  a  common  intent,  the  RepUcatioii. 
plaintiff  muft  reply,  and  prove  the  matter  of  his  bill 
Co  be  true,  if  he  can,  and  not  inftft  upon  the  i^fu^r  [C0111.Att.423,] 
(riency  of  the  anfwer.] 

£ ^-^  This  feems  to  be  intended  as  to  things  a nfw«iita.r 

publicly  done,    and    not  refting  in  the  defendant's  *^****'l 
knowledge  only;  for  the  defendant  ought  to  anfwer [Pr.H«CH.ie7.] 
fecret  tranfadtions  with  certainty.] 

EjjEceptions  are  drawn,  or  perufed  and  figned  by  FiHngez<ep« 
cpunfel:  no  new  exception  can  afterwards  be  added.  ^^°** 
^— The  pra(Etice  in  filing  exceptions  to  an  anfwer,  is 
to  4c)iver  th^m  fo  iig;npd  aod  upon  unftamped  paper,  Hm.  311,1 

to 
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Replication, 


[Com.  SoU  25.] 
[Px.  Aim*  9.] 

When  taken/ 


[IbWem. 
Or.  Cb.  loz.] 


[Ibidem.] 


3  Atk.  19. 
*    Barnard,  53. 


[Ori  Cb.  101.] 


[Ibidem.] 

Firft  anfwer. 
Coftt. 

Hind.  264. 

Second  anfwer. 
Cofti« 


Tlurd. 


to  the  defendant's  clerk  in  court,  or  his  clerk,  at  hfs 
feat,  marking  them  with  the  date  of  the  delivery. 

[No  exceptions  may  Ordinarily  be  taken  to  an 
anfwer  after  replication  put  in ;  for  by  the  replication 
it  is  admitted  fufficieot :  yet  in  Tome  cafes  the  Court 
has  ordered  the  replication  to  be  taken  off  the  file,  and 
fuffered  exceptions  to  be  put  in.] 
.  [If  the  anfwer  be  filed  in  term,  the  plaintiff  muft 
the  fame  term,  or  eight  days  after  term,  deliver  ex- 
ceptions in  writing  to  the  counfel  whofe  hand  is  to  the^ 
anfwer,  or  the  defendant's  clerk  in  court.] 

[if  filed  in  the  vacation,  the  plaintiff  hath  fo  long  . 
as  till  eight  days  paffed  in  the  beginning  of  the  next 
term  to  put  in  exceptions.] 

[They  cannot  be  put  in  afterwards  without  motion 
or  confent  of  the  other  fide  to  receive  them.] 

If  an  anfwer  come  in  in  Michaelmas  term,  and  the 
plaintiff  does  not  t^ke  exceptions  within  eight  days  of 
Hilary  term,  upon  applying  to  the  Court,  he  is  of 
courfe  entitled  to  take  exceptions,  provided  he  does  it 
within  two  terms,  the  term  in  which  he  moves-inclu^ 
five;  but  if  he  neglcft  to  do  it  then,  the  Court vVirill 
not  give  leave,  but  upon  particular  circuroftances/ 

[If  the  defendant  do  within  eight  days  after  fuch  de^ 
livery  fatisfy  the  plaintiff  of  the  invalidity  of  his  excep- 
tions, or  do  amend  his  anfwer  in  the  fame  time,  or  agree 
with  the  plaintiff,  or  his  counfel,  or  folicitor,  to 
amend  it  accordingly,  and  pays  twenty  {hillings  cofts^ 
the  plaintiff  fhall  go  on  to  reply.] 

[But  if  the  defendant  fail  to  do  the  fame,  or  puts  in 
a  fecond  or  other  Infufiicient  anfwer,  the  plaintiff  may 
on  motion  get  the  firft,  or  any  fuch  further  infufficient 
anfwer  referred  to  a  Mafler  ;  and  if  the  fame  be  ruled 
infufiicient,  the  defendant  (hall  pay  cofts,  and  make 
a  further  and  better  anfwer ;  but  if  it  be  reported 
good,  the  plaintiff  fliall  pay  the  defendant  forty  ibil*. 
lings  cofts,  and  the  anfwer  fliall  ftand.  J  \ 

[If  the  firft  anfwer  be  ruled  infufficient,  the  de- 
fendant fliall  pay  forty  fliillings,  if  it  was  put  in  in 
perfon  :  if  by  commiffion,. fifty  fliillings.] 

[If  the  fecond  anfwer  be  reported  infufficient  in 
any  of  the  points  formerly  certified,  the  defendant  fliall 
pay  three  pounds.] 

[And  upon  the  third  infufiicient  anfwer,  f^ur  pounds.] 

[And 
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f  And  upon  a  foruth,  fiire  pounds,  and  be  examined  foutih. 
upon  interrogatories  to  the  points  reported  infufficient ; 
and  fhall  be  committed  till  he  has  perfedly  anfwered 
thofe  interrogatories,  and  paid  theco(!s.] 

[A  defendant's  plea  was  over- ruled,  and  then  he  put 
in  three  infufficient  anfwers,  the  Court  did  not  think 
6tto  commit  htirrto  be  examined  on  interrogatories,  r^  ch.  Ca« 
as  if  he  had  put  in  four  infufficient  anfwers. j  279.J 

[If  an  anfwer  is  reported  infufficient,  the  complain-  Cuftt.  ' 

ant  may  at  his  eleflion  have  one  fubpctnd  for  cofts, 
and  another  to  make  a  better  anfwer,  or  one  fubpcmi  [i  Pv.'Alm. 
for  both.]  Tarh.] 

f  No  new  commiffion  {halt  be  awarded  for  taking  a 
fecond  anfwer,  till  the  cofts  of  the  firft  infufficient  an-  " 
fwerbepaid;  nor  then,  but  by  order  on  affidavit  of 
the  party's  inability  to  travel,  or  other  good  matter  to 
fiitisfy'the  Court  touching  the  delay,  or  by  affent  of  the  [o,.  ch.  io».] 
plaintiff  or  his  clerk.] 

"  fHe  that  excepts  to  an  anfwer,  is  tied  to  no  ccr-  When  refwred, 
tain  time  to  get  it  referred,  unlefs  by    fpecial  order 
for  that  purpofe  obtained,  or  with  refpeA  to  his  in* 
jun£tion,  left  it  be  diiTolved  for  his  afFefted  delay.] 

[The  plain  tiff  cannot  refer  exceptions  to  a  firft  an- 
fwer till  eight  days  after  they  are  filed :  but  upon  a  fe- 
cond infufficient  anfwer,  they  may  be  referred  imme* 
disrtely.J 

,[  After  the  anfwer  was  reported  infufficient,  and  the  x 

deftndant  had  appeared  upon  a  newjubpatnd  before  any 
attachment  againft  him  was  fealed,  yet  the  Court 
would  not  fufter  him  to  except  to  the  report,  a1  though 
he  had  paid  down  the  fum  appointed  to  be  depofited 
vpon  executing  a  Matter's  report.] 

[If  an  anfwer  be  reported  fcandalous  or  impertinent, 
the  Court  may  be  moved,  that  that  part  of  it  may  be 
expunged,  and  that  the  defendant  pay  cofts  |  which 
wiH  be  ordejed.] 

Where  the  defendant  anfwers  to  part,  and  pleads  pt^,, 
to  all  other  matters  not  anfwered  unto,  the  plaintiff  i  Vem.  344, 
cannot  put  in  exceptions  to  the  anfwer  till  he  hat  *  ^*j**  39o« 
firft  argued  the  plea,  or  obtained  an  order  that  the 
plea  (hall  ftand  for  an  anfwer  with  liberty  to  iexcept* 

Defendant  pleads  to  the  whole  bill,  and  on  arguing    « 
the  plea,  it  was  ordered-to  ftand  for  an  anfwer,  and  the  s  P*  W«  ajf* 
Court  in  faying  itibould  ftand  for  an  anfwer,  niuft 

hav& 
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i{  p.  W.  327. 
in  notis. 

Demurrer* 
3  P.  W.  3»6. 

'    Plei. 
Demarrer. 

Bunb.  I23t 


Plei. 

Demurrert 

Anfwer. 

Ibidem. 

/ 

Second  aftfwer. 

3  Ves«jttn.8S* 

Witnefs. 
ft  Bro.  2|s« 


Infant* 
4  Bro.  256t 

Certificate* 
%  Vern.  79- 

Joint  and  feveral 
llnfwer. 

Ayliflfc,  46.      ' 


Beedf. 

I  Harr.  Ji^i* 
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have  meant  a  fufficieiit  aofwer,  an  infuiEcient  anfurcr 
being  as  none. 

Defendant  anfwers  a&  to  the  difcoyery)  and  pleads  as 
to  the  relief,  the  plaintiff  may  except  to  any  matter 
of  difcQvery,  'before^  the  plea  argued* 

Demurrer  to  part,  and  infufficieot  aofvirer  to  ocher 
part  of  the  bill,  plaintiff  cannot  except  till  the  de^ 
murrer  be  argued. 

If  a  plea  or  demurrer  be  over-ruled^  the  defendant 
muft  anfwer  the  whole  bill^  and  the  ordinary  pjffOfifi 
of  contempt  iifues  to  compel  ap  anfwer,  as  in,  9t^er 
cafes.  But  if  an  anfwer  was  filed  with  the  plea  qv 
demurrer,  the  defendant,  upon  his  plea  or  demurrer  be- 
ing over*ruled,  need  not  put  }i\  another  anfwer  tiij/the 
plaintiff  has  taken  exceptions. 

Where  a  bill  charges  defendant  with  a  CFiiQp,.,  and 
makes  him  liable  to  a  penalty,  if  the  Qrime^or.  p?i)t^ltj[ 
be  created  by  the  fia|ute-Iaw,  the  defendant  need  oq| 
plead  or  demur  to  it";  but  upon  exceptions  tq  h;^. an- 
fwer, he  may  infift  that  he  is  not  liable* 

But  i,f  the  time  for  fuing  for  th^  penalty  b^^ext^ 
pired,  when  the  fecond  anfwer  is  put  ip,  Mporl  excpp.-i 
tions  to  that  he  will  be  compelled  to  anfwer«  ^ 

A  fecond  anfwer  may  be  filed  pending  exci^ptions 
to -the  firft,  provided  it  be  filed  before  ap  9i;()c;r'i|Q 
amend  the  bill,  and  that  exceptions  and  amend/neni4| 
may  be  anfwered  tog^her* 

It  is  no  anfwer  on  exceptions,  that  the  defejQidapi 
is  a  mere  wttnefs,  and  ought  not  to  have  beqn  pi%^^e  a 
party  ;  for  having  fubmitted  to  anfwer,.  he  mufjt  an« 
fwer  fully,-— See  title  Anfw$v* 

Exceptions  will  not  lie  tp  the  anfwer  qf  an  ijaf^nt. 

Wli^n  the  Court  refers  the  matter  in  difpute  to 
gentlemen  in  th^  cQuntry,  exce{>l;ion$  will  not  Ije  to 
{heir  certificatier. 

Three  defendants  put  in  a  joint  and  feyeral  ajifwoCi 
^hich  is  reported  infuHicient;  two  of  them  receive 
^xc^ptions,  tne  othe^  infills  upon  having  theq>^argued ; 
allowed* 

If  the  bill  prays  that  defendant  may  fet  out  dee(|s 
%nh0<  v^ta,  ea^cepuons  will  lie,  if  h^does  not* 
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WRIT   OF  EXECUTION 
{Vide  PTrii  of  4/JiJiance) 

~  r; 

ft 

1^1  S  a  proceft  of  this  Court,  reciting  an  order  or  de-  what. 

"*   cree  of  the  Court,  (be  it  final  or  interlocutory,)  or 
rtit^tiibftanee  thereof,  or  of  fome  part  thereof,  and  re- 
t|titrfng  obedience  to  fo  muth  of  the  ordering  part  as  [Pr.  h,  Ch, 
iV  recited,  and  concerns  the  party  to  perform.}  »4-l 

{Said,  after  the  decree  is  pad,  /.  e*  drawn  up  and 
iigned  "by  my  Lord  Chancellor,  and  inrolled,  the 
party  may  have  a  writ  deexecutione  judicial 

{But 'he  cannot  haveit  upon  the  decretal  order  only  Not  upon  a  de- 
€ra^n  tip,  except  in  regard  of  his  poverty,  or  fomc  wcft!  PnTea 
6ther  caufe,  the  Court  thinks  fit  fo  to  order  on  petition  45.       * 
ornfttition.] 

{When  the  execution  is  upon  the  decree  for  pigment  Decree  for  pay. 
tef  mohey,  it  mud  be  perfonally  ferved  by  delivering  wentofponey. 
the  party  the  procefs  under  feal,  or  (which  is  more 
iiififai)  ibewihg  it  hitn,  and  delivering  him  a  copy  of 
It:  and  ilr  a  party  to  the  decree  himfelf  ferves  it  not^ 
ti^hb  felrtight  by  the  immediate  authority  of  the  decree 
tfdoiiantl'  arid  '  receive  the  money,  the  party  that  does 
ferve  it  muft  have,  and  fliew  the  partyon  whom  he 
fefvcs  It,  a  letter  of  attorney  from  the  other  party  to 
jteceivethe  money,  and  muft  demand  it,  clfe  the  not  [Pr.H.ch.*4. 
paying  k  to  a  fervant  will  be  no  contempt.]  ^**  '^*'^'  3-1 

{If  the  decree  is  "not  for  money,  then  it  may  be  i^iwt^or  money 
ferved  by  leaving  the  writ  under  feal  at  the  party^s  fp7,H7ch. 
houfc,  oi'their  abode,  if  he  be  not  met  with  himfelf.]    24.] 

[If  upon  fuch  fervtce,  as  aforefaid,  the  party  obey  Scrnce. 
not  the  decree,  then  upon  affidavit  of  the  fervice,  and  ^ 

that  he  hath  not  performed  the  decree,  the  ordinary 
procefs  6f  contempt,  attachment/ proclamation,  and 
commiifioh  of  rebellion  may  of  courfe  be  made  out 
agaiflft  hlna,   as  upon  z  fuhpttna  ad  campannd.  &c,  Jf''-^:^''' Vi 
gnd  fo  on  to  a  Serjeant  at  Arms.]  •  ^'"'*  Ail4j«.1 

{Affidavit  of  another's  making  fome  of  the  defendants 

privy  to  a  writ  of  execution,  and  that  he  left  the  writ 

with  one  J.  S.  from  whom  a  defendant  confef&s  he 

had  the  writ,  held  a  good  ftoofjoi  fervke;  but  the 

*a  ufyal 
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(Ca.  Rep*  7s*l  ufual  courfe  is  to  give  the  firft  ferved,  copies,  fliewing 

them  the  writ  under  feal.J  , 

Difobedience  to      [If  a  party  in  contempt  for  not  obeying  t  decree  be 

,  deciee.  taken  by  a  Serjeant  at  Arms,  he  is  to  be  committed  to 

Conuropu        jj^g  Fleet,  there  to  remain  till  he  perform  the  decree, 

fo  far  as  is  to  be  prefently  done,  and  give  good  Tecurity 

by  recognizance   with  furctics   for  the  performance 

of  what  is  to  be  done  afterwards,  if  any  thing  remain 

[Pr.H.ch.  24.  tQ  be  performed,  and  do  alfo  pay  the  other  party  his 

4tM    ^*        ^^^^  ^"  profecuting  the  contempt.  J 

Coflicmpt  '  C^^  '^  ^^  continue  any  confiderable  time  in  cuftody. 

without'doing  any  thing,  the  Court  will  fet  him  a  day 

to  perform  the  decree,  which  he  upon  notice  fitU  re- 

fufing  to  do,  the  plaintiff  may  caufe  him  to  be  brought 

into  court,  (by  an  habeas  corpus^  had  upon  motion,) 

'  and  upon  his  ftill  refufing,  the  Court  will  take  fuch 

further  courfe  as  (ball  feem  fit  ^  and  has  for  fuch  con* 

tempt  fometimes  fet  a  fine  upon  him,  and  awarded 

procefs  out  of  the  Petty-Bag  to.  the  SherifF,  where  he 

hath  ah  eftate  to  levy,  and  pay  it  into  the  Hampcjr. 

(Saidf  in  the  latter  end  of  the  Lord  EUfmeris  time,  the 

(Pr.H.Cb.z^]  fines  being  eftreated  into  the  Exchequer,  were  much 

Cur.Can.36J-  difputed  there.)] 

[If  he  fliil  continue  in  prifon  wilful  and  obftinate^ 

the  Court  has  fome  time  ordered  him  to  be  kept  clofe 

prifoner,  till  he  fhould  perform  the  decree;  for  im* 

[Ibid.  »5.]       prlfonment  for  breach  of  a  decree,  is  in  nature  of  an 

execution.     Vide  4,  Br 9.  iq.] 
[Ibidem.]  [In  fVebb  and  Braithwaite's  cafe,  M.  4  Jac/i.  hii^ 

wile  and  children  were  redrained  coming  to  him.^ 

Ch.Ca.  I.  [But  if  whskt  Toihlll  tells  us  be  tr,ue,  it  feeihs  yet 

harder,  that  irons  were  ordered  to  be  laid  upon  a  man 

in  the  Fjeet^  becaufe  he  would  not  perform  a  decree. J 

Sequcftrttion.    ^     [In  c^fe  of  fuch  contempt  and  obftinacy,    where 

money  is  decreed,  a  fequeftration  will  be  grf^nted  either 

.    of  money,  goods,  (even  of  things  in  a£lion,)  or  of  the 

[Toth.  17^  6.  profits  of  his  lands,  freehold  and  copyhold ;  and  that 

Com.  Att.        ;as  Well  where  a  decree  is  for  the  payment  of  a  perfonal 

439.  Pr.  H.      duty,'as  money  upon  a  contraft,  debt,  account,  fcf^  as 

Ch-  a5.j  where  it  is  for  rent-charges,  faTr.  iffuing  out  of  the 

land.] 

ConieT>pf.  [And  in  cafe  of  fuch  decree,  if  the  defendant  is  not 

Wiit  of  lAft.    taken,  but  ftaftds  all  procefs  of^  contempt  upon  the  de- 

*****  crce,  and  the  Serjeant  at  Arms  certifies  that  he  is  not 

to  be  found,^  or  being  taken  by  him  is  rcfQued^  a  feque(- 

..    ^  tratioA 
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trafion  will  be  granted,  and  what  further  procefs  is 
neceflary  as  a  writ  of  afliftance.l 
\    [Tn  .cafe  of  a  decree  for  the  pofiefllon  of  lands,  there 
feems  to  have  been  feveral  ufages  touching  the  procefs.] 

[B^a  rule  in  my  Lord  lacon\  time,  firft  a  writ  of  Contempr. 
execution  was  to  go  forth ;  and  if  that  were  difobeyed,  Lord  BacoD*t 
then  procefs  of  contempt  according  to  ihecourfeof      * 
the  Court  unto  a  connmif&on  of  rebellion  ;  then  a  Ser- 
jeant at  Arms;  and  if  a  Serjeant  at  Arms  could  not 
find  the  party,  or  if  the  Serjeant  was  refilled,  or  that 
.  (lie  par^y  upon  his  commitment  perfifted  in  his  dif- 
obediencei,  an  injun£lion  was  to  be  granted  for  the 
pofleffion:.  and  Jn  cafe  that  were  difobeyed,  then  a  fT«th.44'.l 
co/nmiffion  to  the  Sheriff,  or  to  Juftices  of  the  Peace  ^"'•^*"-  3^** 
to  put. the  other  party  in  poffeffion.]^ 

[Others  tell  us»  in  the  writ  of  execution  ufed  to  be  Injunaion, 
contained  an  injuniSlion  to  him  againft  whom  the  de- 
cree pafTed,  either  to  yield  poilei&on  to  the  other  party, 
or  not  to  diilurb  him,  if  he  were  in  po/Tcflion,  (as  the 
cafe  was,)  which  laft  is  called  a  perpetual  InjunSikn* 
But  of  later  times  its  omitted  in  the  writ  of  execution  ; 
and  if  the  party  with  whom  the  decree  paflTes  have  the 
pofleilion,  and  a  perpetual  injundion  is  decreed  hini  to 

3 (lit  bi$  poileffion,  he  takes  it  di(lin£l:,  and  ferves  it 
ong  with  the  execution  of  the  decree,  if  he  pleafes. 
But  it.fliould  feem  the  ancient  courfe  is  the  mod  re-  [ich. R«p; 
gular,  and  fo  it  hath  been  held.]  ,  178—187.] 

[Some  fay,  if  the  party  againil  whom  the  decree  is,  lojunaion. 
has  the?  pofleffion ;  then  the  decree,  with  the  writ  of  Writof«aui« 
execution  being  fervcd,  and  an  attachment  made  for  *"^** 
the  contempt  of  not  obeying,  the  Court,  on  produ- 
cing the  attachment  (or  further  procefs  of  contempt)  rcom,  Att. 
fub pedeJigilU^  will  grant  an  injun(Sion  to  him  that  has  438. 
the  pofleffion  (and  to  his  tenants)  to  put  the  party,  with  ^*=^-  **•  f«^- 
whom  the  decree  is,  in  pofleflion ;  and  if  the  injunc-  \  ^^  ^j^,^    . . 
tion  be  difobeyed,  a  writ  of  affiftance  to  the  Sheriff,  to  PracH.  Ch« 
put  and  keep  the  patty  in  pofleflion.]  *^k. 

[Where  the  defendant  was  not  to  be  found,  and  it  J    \    *f     k 

was  thereupon  ordered,  that  fervice  of  a  decretal  order  ©f  execution 

and  writ  of  execution  on  the  clerk  in  cou/t  fhould  be  where defcndaot 

good  J  held  per  Cur.  that  the  (hewing  them,  and  leav-  ^""^  ^**  befouna. 

ing  a  copy  thereof  with  the  clerk's  agent,  at  his  feat 

in  the  office,  was  fufEcient :  nor  needs  there  (in  fuch 

cafe)  a  letter  of  attorney  to  receive  money  decreed, 

x^  bring  the  defendant  into  contempt :  for  the  clerk 

• 
is,' 
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IS  not  to  pay  the  money,  but  to  give  his,  client  notii^c 

to  do  it.]. 
Senrice.  .  [Though  ordrnarily  where  the  decree  is  for  the  pay* 

nfent  of  money  to  the  party,  he  mud  be  fought  oui 

and  perfooally  ferved,  £?fr»  otberwife  the  non-payment 
(CKTot.20.]    will  not  induce, a  contempt ;  yet  in  fome  cafe,  if  tM 

vrit  be  left  with^arervant,  and  it  appear  to  have  aftef- 

wards  come  to  the  party's  hands,  this  ivHl  be  fuf^ 

ficent.]      '  '  -  ' 

iP.  w.  420.        Decree  for  fale  of  cftatc  to  pay  debts,  if  (tic  party'4' 
Subpoena  ad  fac.  dgrk  in  coqrt  be  dead,  z  fuhp«n&  ad  factgnd.  amrnaU 

mt^ft  be  taken  04it  and  ferved^  befoccLany.  procefs  cjia 

go  againft  the  party  refufing  to  execute  the  decree. 
Proof  of  fervtce.      [Said,  if  a  party  upon  his  examination  touching  his 
[Cl.Tut.6.]     contempt  of  a  decide,  denfes  (2rvic»'\an4  contempt,  it 

muft  be  dirc(5ily  proved  by  two  witncfles.] 
How  decreet  [That  decrees  and  diftmlions  may  be  eaitly  founds 

cT"k8  ^^  ^**    *^^  ^'^  Clerks  are  to  kecfi  a  public  book  for  entering 

all  made  and   figned  iince  the  29th  Mali  1699;  ^"^ 

to  that  end  the^Re^iper,  at  .the  cn4  of  every  t^nn^fhaU 
[Or.  Ch.  117.]  (jclivcr.  to  one  of  the  Six  Clerks  a  lift  of  VW'ffgnftl  ^ 

...  term  and  vacation  before.^ 
Vhcre  decree*  Is      fSaid,  if  a  caufe  has  remained  above  a'VfearWtlibttt 
jot  afled  upon   $rpc.cedinj^,,/>A?y^fr^f,  the  decree  not^pcrfea^^j^tlft 
for *)car.         plajqtiff;  niuft  ferve  the  defendant  wlttj  \fuHwtka^  to 

make  ap  Attorney  befgrelie  can  procccd'flii'thtri^TOfc 

Deci^fotaaBd      W^iere  one  that  dalnaed  under  a  rfecree'  cfid  not'^n 
uponV  '  Vi'me  apply  to  this  Court  fcrari  injuftSidni'  i'^t  Tw- 

%fct^d  a  trial  at  lawt  ^tf^  rWhereupoq  he  was  opll^ 
•  Ch.Rep,  iie.rorhTs.  polfeffioo :  he  could  not.  afte^  be  h^l^wlippn 
: .,  ..  :   .  -. ,  4Ke  a^grcej.;  ty  the,  ordinary  *  pfoccf§^  anrd"fortAs',''1>\it 

was  piu  to  a  new  Dill.  .       .,  .  . 

Pecrec  to  pro-     ^ ,  I(;  bi^)|e  -^ecr^e  t^piC  dcfenlJant  Is  tb^ pftt^ilce  ftem 

rogatories,  the  ancient 

:  -v: ,..,.-    i   ftew  it  him  under  Tcal,\snd'  at  tH6/ai;n"e  tfrnc^wfervc 

^bim.wj^i  a  v^.^rant -from  Jtlje  M^ 
Glib.  Chin.    IrieatcjnaDre  "time  to  'pfb^ucie'  Stif^\  .ahil   tfcf  "nWil  pf 
]  execution*"  wa^.'allowcd  *  tin  aher  the'  deCl'ee  <viis  figned 
,.,  ..  ,ai^(;l,tni:pU5d.-3^;    .^  ..  ,  ^ . .   ••  :  ^   ,  .  ../'...         . 
The  methoa  nowTeems  to  be  to  tike'  otif  rfocurttaeitts 
-.    /««n  thejMaft|r,  .v^hif.h.aip  fcjv^^   on  the  ^atfi^ffc 
..  I    paisii  5  dcrT4..«iild;Qn~I>U  ooii^rpcfHcing  jhe  deeds',  and 
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the  Matter's  certifjring  the  default  a  mbtion  is  made 

to  produce  them  in  four  days  or  (land  committed}  and  OUb.Cbai:4i<5« 

this  order  is  ferved  oh  the  party's  clerk  in  court.     And 

if  the  writ  of  execution  of  the  decree  and  the  Mailer's^ 

fummons  have  been  fervid  lipoil  the  party  perfonally^ 

he  is  inexcufable  and  ought  to  be  committed.     Bi/t  it 

Certainly  ough(  to  beafked  whether  he  has  been  ferved 

or  not  before  the  motion  ii  grauited  j  this  howeVer  it 

never  done. 


^'"•-  ^  ♦       r%  ..  ^ 
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VtOK 

Cofts, 

(  p  XfiCUTOR  Ibmporarjr  proves  the  will^  after. 
^  wards  hit  ,executor(hip  determines.     Held^  the 
fubfequ^t  exectttor  may  fue  here  without  further  pro*  [ich.6i«  aS5.] 
baleof  the  will.] 

[If  a  Dill  is  brought  b^  an  admihiftrator  duraHU  mi* 
iurt  dttati  of  an  infant  j  and  pendiitg  the  fuir^  the  infant 
comes  of  the  age  of  fevcnteen  years^  this  abates  not  the 
bill.— Said,  they  may  in  fach  cafe  either  go  on  without 
altering  the  bil^  or  may^  by  leave  of  the  Uourt^  amend  [Gary.  lU(r.3kX 
it.] 

^If  a  fuit  be  here  againft  two  ex^utors,  and  one  of 
them  appeareth)  he  fliall  not  ordinarily  be  compelled 
to  anfwer,  till  the  other  be  driven  to  anfwer  alfo|  for  [Ci^.Rep.  le,} 
they  are  but  one  perfon.J 

[TW  executors  are  plaintiffs,  one  of  them  is  vt^ 
communicate ;  the  other  may  be  fevered  |  and  the  de-  p*otb.  ^4.] 
fendant  (ball  anfv/er  him.] 

£Qne  executor  may  fue  another  cO'ixeciitoV :  for  the  TToth.  74* 
niatier  is  merely  teftamemary.]  F/.H.Ck.iia/l 

fitk  executor,  from  his  name,  is  but  a  fruflei^  he 
li«f ng  to  execute  his  te(tator's  will ;    and  therefore 
called  an  executor:  and  this  is  the  oklf  reafon  why  a 
legatee  crtay'  bring  a  btit  againft  an  executor  for  hh  p. w,  549. 57$. 
legacy. 

if  executors  fevef  in  their  receipts  and  difl^urfements,  Rm.Cib.  F< 
in  Tuch  cafe  they  flitil  onty  be  anfwerable  /r#  Umt9%  <^^« 

r  but 


A       ^  •  w>. 


4IO  EXEMPUFICATiON. 

•    '  •  ^      '*' '     '  i.  ... 

I^arwell  yj         but  if  they  a£t  jointly,  each  of  them  fliall  anfwer  thd 

J»"°^»' M"!*- whole,  if  one  becomes  infoNent.    '        ' 

^    "  '  A  perfon  nriay  file  a  bill  as  admfniftrator.  before  ad^ 

Barnard.  Rep«'  ,  -'.'n        •       '      i  .     ♦        «.       *, 

^,rt  *^      miniitration  taken  out.  ^  ^  v     *?*  .  *. 

Coftg,  Cofts  of  eourfe  againft  executors,  who  are  decreed" 

t  Vez.  jufl.2^4.  to  pay  intereft  on  account  of  a  breach  of  truft. 


■t  lOnpM  » 
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ProoA,  [  C  AID,  proi/s  cannot  b^  exemplified  Without  bill 

^  and  anfwer.  HencCj^if  ^'bfH  be  difmifled  fdt  ir- 
regularity or  impropriety  J  as  that  it  is  by  way  of  re- 
vivor, when  it  (hould  b^^n  original  bill,  fo  that  there 
never  was  any  fuch  caufc  in  court,  the  depofittons  can- 

[rCh.Ca.j75.]  not  be  exemplified  J  feeing  the  bill  cannot.] 

[Contra,  if  the  bill  was  difiDifiqd  only  ^bcjcatife  the 

[ibid.J  matter  of  it  was  not  proper  for  equity  to  decreeJ]  : 

Deed.  [An  exemplification  of  a  deed  has  been  ordered  to 

[Toth.  Zg,  90.]  be  pleaded  at  law,  where  the  deed  inrolled  could  not  be 
brought  in.)  '      \  -       ^ 

Hovtfpaflid.  :  [^The  Maflers  are  not  to  pafs  any  ^x^mplificalions  of 

depofitions  on  a  bare  fight  of  rhe  c6pies  only,  without 
firft  calling  the  officer  or  officers,  whohave  the  cuftody 

Ofd.  Chan.  119.  of  ihc  records,  or  the  originals  of  fuch  copies^*  or  feme 

fworn  clerk  of  his  or  their  office,  who  is  to  produce  the 

XJor.  Cane.  299.  fame  before  them  to  warrant  this  figning  thereof^} 

What.  An  exemplification  is  the  topy  or  example  of  a  maN 

(er  recorded  or  inrolled  J    as  decrees, .  letters  patents, 
depofitions,  ISc,  and  is  made  out  or  copied  from  the 

Cur.  Cane.  ^75.  inrolmcnt  thereof,  and  fealed  with  the  Great  Seal. 

Zfha  of  ^em....  .    And  fuch  eximplificatUm  are  as  eiFedual  to  be  pleaded^ 

pli£cation.         q^  produced  in  evidence,  as  the  decree^  or  letters  pa- 

Ibid.  '   tents,' or  depofitions  themfelves  are, 

3]aftli73l  Nothing  but  matter  oforecord  ought  to  fie  exeats 

piified.  • .       •  •     .  ..  ,  * 

Inrolled.  AlLdecrees,  deeds,  6rtr*-mtuft  be  firft  iproijed  before 

Cur.  Ca«c.g75.  they  are  exemplified;  /   »/     .  . 

P^teBt.      . ..:        Exemplification  of  part;  of  a  ptitent  Aot  fuflSiced  to  be 

read  in  evidence,  notwithftanding  the  Hatutes  of  3  and 
^  4  of  -.fiKb.' 6th5  -and.  1 3  JBAV' wh«re  the  otberjitic  have 
Prcc,  Or.-59.     no  time  to  isoiiAilt  t^e  paieii^fplUr  and  fo  »^jf,  fee  fur-^ 
:  V    prifed  with  an  imperfe^  cxempli&catioiK 
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t  f  N,  1638,  there  was  an  order  by  the  King,  that  th« 
Judges  of  all  the  courts  at  Weftminflir^  as  had  oc- 
fcafion  to  imparinel  juries  of  tl\e  officers  and  clerks  of 
the  fame  courts,  to  inquire  of  matters  touching  th6 
£und  courts^  fl^ould  impannel  juries  that.term^  to  in- 
quire what  fees  had  been  ufually  taken  by  the  feveral 
officers  of  the  fame  courts,  for  thirty  years  then  iaft 
paft  :  upon  certificate  of  which^  his  Majefty  would  take 
fuch  courfe  as  ihould   item   meet.     And  the   Lord 

, .   Keeper  was  not  only  to  <io  this^  in  the  Court  of  Chan- 
cery, but  to  fignify  this  his  Majefty's  pleafure  to  the 

-".Judges  of  the  other  courts,  that  they  might  do  the 

fame.]  ^ 

f  7?>/>  ii^as  tht^eatb  iftbofe  that  were  to  inquire  ef  the  ^ 

fits  in  Chancery.^ 

['.*  Yau^lhall  diligently  inquire,  and  true  prefentment  Oatht 

.     v^  v;|pake'6f  all  fuch  fees  and  payments  as  now  are,  and 

**  by  the  fpa.ce  of  thirty  years  Iaft  paft,  have  been  ufed 

^*  to  be  taken  by  any  officer,  minifter,  or  clerk  of  this 

1^5  «;0urt,,s^s  belonging,  or  claimed  to  belong  to  him  or 

..^^f.them,,  by  rcafon  of  his  officd,  place,  or  clerkfliip; 

V  .and  What  fees  now  taken  or  claimed,  have  begun,- 

**  inhanced,  increafed,  or  innovated,  within  the  ipace 

,   ^*,  of  thirty  years,  an.d  when,  and  how  long  fince,  and 

^^  ;how  the  fam^  were  fo  begun,  innovated,  inhanced, 

..  -^^  9r  increaifed.'^J 

.        {  >«  ■■     I  l|l  in  I    I    I  ft  «  II       11^— >^— ■!  I  ■  "         ■  *  I  ■      i   ■  ■  ■  ■ 

FORM. 

[T)  EGULARLY,  a  man  (hall  not  be  prqudicedl 
n-'r    j\  in  courts  of  equity,  for  nxiipleading  or  want  of 

form  :  and  fo  he  can  prove  his  bill  viis  et  mgdis^  it  is  ^ 
fufficient :  for  the  Judges  of  the  courts  fit  there,  ^ra«- 
diim  pateJiaierH  abfoiutam^  and  jadge  fecundum  canfcien-* 
^  '-'  fhmef  fKmfecundum  alligata^  -HovTever,  for  the  avoid- 
ing confufion  and  unnecefTary  charge^  fome  fmall 
regard  to  formfeems  convenai»t,'aft  may  beobferve^ 
^    in  the  title«i  Billi  Anjmp^  PUa<^ Demurrer i  &c^]  : 

•  #  -.'  I    &    ^''-'V^*^  1.1.     r 

r  2 
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ProchHn  anrf. 
Infants 

How  hrtiwy  rke.  [  iTflibuId  fdjlm  that  an  infant  may  fue  here,  either 
fToth.  10,  io8,  '^y  hhnfelf,  by  proihetn  amy^  or  bjrguardian,  as  the 
--9.] '    '      '  CtJtirt  pleafes.  j 

[By  whom  de.  [And  fo  it  (hould  feem  he  tnaj  defend,  and  if  of 
hxA^  Jiicretion  fliall  anfiyer  upon  oath.] 

'  But>the  i:ourre  is  not  to  call  the  guardian  by  that 

name,  but  by  the  name  of  next  friend^  yet  if  be  be 
-  ^     called  by  the  name,  of  guardian,  it  is  no  caufc  of  de* 
^    Cur.  Caoc.  464,  murren 

[An  infant  of  t^i/elve  years  was  ordered  toanfwer 
[ToUi.  II,];      not  upon  oath,  j  , 

GttaiA«a  fworn.      [If  an  infflmt  anfwers  by  guardian,  the  gijardian 

muft  be  fworn ;  and  if  it  does  not  appear  by  the  cap- 

^ron^  that  he  wa.s,  the  anfwer  will  be  quaibed.] 

Seat.  IS  Car.  2;      Guardians  appointed  by  will  according  to  thelftat. 

c»p.a4.  12  6>nl.  rflf^.  24.  have  no  more  power  than  giiar- 

Gu.Tdian  in  fo-  jj^^^^  -^^  focagc,.and  are  but  truftees,  on  whofe  mffbe- 

3F«W.  70J.     haviour,    or    giving   fufpicion   of  niifbehaviour,   the 

Court 'Of  Chancery  will  interpofe. 
Guaraianftfp  «»      A  guatdianftiip  devifed  to  three,  without  faying  and 
aTp'  w."io3?    to  the iir vifl^or  of  them,  yet  the  furvivor  (hall  have  it. 
Gtiardian  »c-         Guardian  by  comnson  law  is  rcmovcable,  not  fo 
fiMveabitt«  '    ^  where  appoint^  by  .ftatute  f  yet  the  Court  wiir.99m- 
?. ^*** ^'^ *5** ' pel  him  to  rivefecarfty not  to  mawy  tbe iofiint durine 

Cur.  Gaa.  467.  ^  ,        .  •  1    '  '   •    ,•        *u    r^       * 

a  i>.  w.  ixz.     minority,  without  acquainting  the  Court. 
1  Vea.  160.  The  right: wbHJ)  .the  King  has,  a^  paUr  patruif\  to 

Guardlaii  ap*     take  care  pff.his  fubjeds  in.  cafes  of  ch|»rUies,.  idipts, 
pointed  without  kfcnaticics,  «fiA  infants,  ;fRll)s,under  tj)p  (4«rc<Jki>>n  4^>he 
%V.  w.  1 15.     Court  of  ChaiijC^y , ;  whijch ;  hariii .  jv/j^d  M^a '  pcll^lon 
^     -  foj(ily<,>  without  any  bi^l  .9/*  4em^.  tQ  9>ake  o^4^  Jtj^uch- 
Jflg iueb rights^  ,         .,:,-  -:  ^  J  .      ..' / 

Without  fuiu  These  may  The^aD-application  toil^e  Court  in  ^^fjb  of 
3  Aik  81%       *  guardta«lhi[^  ©f  chiWfc^,.  t^gh.  tbeji  ^  na  caufc 

Maintenanae.  Maintenance.sJUowed  for Apii^j^t. though  n'ocaufe 
%  Atk.  315.  10^ court.  ButtbcCourtwasof  ajjiinioaihat  a-receiver 
\Tfo!%%  ceo.  could  not  be  ordered  witl^oui  fuit. 

But 
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But  iK^here  there  is  a  teftamentary  guardian,  the  »  Atk.  315. 
Court  will  not  give  maintenance  without  fuit,  nor  dc-  3 *?!  w   '*^* 
cide  upon  the  right  of  guardianfliip. 

The  maxim,  that  the  next  of  kin  to  whom  the  land  GaaHitarn  fo* 

cannot  dcfcend  is  to  he  guardian  in  focaee,  not  rea-  *■£,*•       , 
fonahle.  »  P- W.  s6a. 

Where  an  infant  is  defendant,  the  fervice  of  the  iemce.      * 
fubpoBoa  to  hear  judgment  muff  be  upon  the  guardian,  ^'p^^'V 
and  not  upon  the  infant.  •   •     •   41* 

't^he  allowance  to  be  'made'  in  refped  of  maintenance,  All<»iv»»ce. 
inoft  have  regard  to  the  income  of  the  infant  ar  the 
time  when  he  was  maintained,  and  not  at  the  time  of  3  P*  W.  169. 
th^  application  to  the  Court. 

The  Court  has  been  very  liberal  in  the  allowance  Ailowioct. 
fi)a^de  ^r  the  maintenance  of  infants,  where  the  father  1  Vet.  lio, 
of  the  guardian  hasbcen  in  dift'rcfs. 

"    If  n<>  teftamemary  guardian  or  mother,  the  infant  Chwct, 
having  focaee  land,  and  being  of  the  age  of  twelve, 
{f  female  ;  of  fourteen,  if  male,  may  chooie  a  guardian, 
and  in  fgme  cafes^  the  wiOi  of  the  infant,  as  to  refi-  %  v».  37$. 
dence,  has  been  attcnded-^to  by  the  Court. 
/  PetitiQri  that  a  guardian  may  be  aili^ned,  f  unlefe  to 
carry  on  a  fuit,  or  protc£k  an  intefeft,)  muft  be  par-  «  Bro.  554. 
ftant  t6  the  ftatute. 

;  Where  a  father,  by  his  will,  names  guardians  for  his 
natural  child,  the  Court  will  appoint  them  guardians  tBro.5^3, 
without  reference  to  the  Mafter. 

.  A.  guardian  may,  without  thedireAion  of «thc  Court,  Whit»atguar, 
JyaV  the  Vtereft  of  any  real  incumbrance,  atul    the  ^'*»*"Wy<io- 
pjfjncfpa^^  of  a  itiortgige,  hut  he  is  not  compellable 
CO  ap^  the  profits  of  the  eftate  of  the  infant  heir  to  ^'^^^^^"' 
pay  off^bbnd  debts,  nor  can  he  with  the  rents  and  pro-  *  varn.  403I 
fits  purchafe  lands^'fo  as.  to  prevent  the  money  going  435* 
ina  courfe  ofadminiftration.  .  vern.4So. 

;Ohe  of  the  guardians  of  an  infant  girl  takes  her  from  Ward, 
fchooli  and  marries,  her  to  his  own  fon^  who  has  no  w*"****- 
1   'ClVate^  the  Court  ordered  the  infiint  to  be  produced  in 
court,  knd  committed  her  to  the  other  guardian,  and 
dirc^ed  an   information   to  be  brought  againft  the  *P.  W.  561. 
^     guardian  who  married  the  ward  to  her  difparagement, 
but  this  was  held  to  be  no  contempt,  the  ward  not 
beitig  under  the  immediate  care  of  the  Court. 

The  guardianfhip  of  daughters  determines  by  mar-  t  Ve».  91, 
rlage,  otbcrwifc  of  fons.  M^mnt. 

■    P3  When 


*-    ■• 
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Appo!ntra#ntby  When  an  "orphan  his  no  guardian*  the*  Lorrf  Chztl^r 
the  Chancellor,  cellor  has  z  rjght  to  sippoint  ohe^  and  from  al]  prcr- 
3 '^K^'**"- ^*7' ceedings  relating  thereto,  an  appeal  lies  to  the  Uouie? . 

of  Lorcjs.  '  .    ' 

Wardof  Ct^rt.'      The  mere  filing  a  bill  is  fufiicien^  to  make  an  in« 
Ami^so3.        f^nt  a  wyd  of  Coujrt. 

„  ^.  Afls  of  the  Court/as  the  commitment  of  a  war4* 

Notice.  •         J  .     '       '     >'  i  J.        ■  *      V     ^  , 

lh»p,'and  m  a  caule  depending,  are  to  be  taken  notice  , 
3  P.  w.  iif.     of  i)y. every :0|ie  at  his  pcrij,  in  the  fame  manner  as  .^if ' 

|4af««a««'V'  ^     -  When  a  child  is  jput  f^nr^er  the*  prote(9fiof>  of  thg  ' 
Comeo^pt.  Court  by  a  teftirtient^ay-y  guardiap^  it  would  be  a  'ton- 

^..'       e  tempt,  even  of  the  mother,  to  marry  him  without  the 

Cub.  176.         '  r      ■'        r     x,  •    '      J-'  ^  '  ■  '  w»      • 

.  cODier^t  of  the  guardian,  '  -  - 

Marriage.  1  he  Court  will  affift  ibe  teftamentary  guardian' ia 

r^         T  I  —  preventine  an  improper  marriage  6f  the  infant  Kefri 
'      .  ^         1  hf:  mother  petitioned,  that  Mr.  .fl.  might  W  re- 

arrug  •  flVained  frrm  marrying  her'daughtcr,  being  a  ward  pC. 

the  Court.— Ordered,  as  he  was  an   infant,  that  his  - 
3  Atki  304.       guardian  Ihould  not  permit,  him  4o  marry  the  jouiig 
lady  without  the  leave  of  the  Coutt.    •  - 

Negiijittj^  of    r"  If  a  guarcfian  takes  a  bond'  for  arrears- of  rent,  he 
guardian.      '     thereby  mates  it  his  oWrt  debt,  and' Diall' be  charge4 

with  it;  but  he  (hall,  in  his  account,  be  allowed'all' 
reafonable  expences,  and  if  he  be  robbed  of  the  rent£| 
a  Chan.Rep.  97.  and   profits  "of  thfe  land,  without  his  default  bit  iiegU- 
\"  -. .       '     gence^  he-fhall  not  be  charged  therewith. 
Stat.  fevCh.«.        If  a  guardian,  under  the  (tatute  izCh,  2.r.  24,  djjfjs, 
c.  24..         ••      or  refufes  to  take  upon  himfelf'the  guardian/hip^  tfie.. 
/{tk".  S13.  '  iChancellor,  may  appoint  ^  guardian;  and  fuch  guar- 
dian may  confent  to  the  marriage  of  an  infanfj 
Srat.  26  Geo.  2,      By  the  26th  Gfi7.' 2.  it  is  ^haSed,,  that  if  any  gaar- 
c.  38.    ...       dians  or  mothers  6f  perfons*  dn4j?r  age,  {hall  be  Ti^tt^ 


tion  to  the  Chancellor,  who  is  empowered  to  proceed 
upon  fuch  petition  in  a  fummary  way,  and  in  cafe  the* 
mar/iage  proppfed  inall,  upon  .examinatiojj,  appear  to- 
be  proper,  tHe  Chancellor'  fhall  judicially  declare  the 
fame  to  Be,'f>'by  ah  order  of  Court,  and  fuch  order  fball 
be  dtemeJ.  and  taken  to  be  'as  ggod'and  effe<5l'uar,  ^s  if 
the  guardian*,  or  mothers  of  the  partiesib  petitioning;^ 
had  con  Tented  to  fuch  marriage.  '•     ■-•'    '     '^ 

Vide  2  FonhJanq,  Treat*  Eq»  244.  252. 

Vide  Infant.  '         r 


"^^•'*-  ... 

. .    HA  BEAS    CORPUS 

^  tS  a  writ  dfrcdccj  to  the  keeper  of  the  Fleet,  or  ^hit^ 

'^  fonxe  other,  to  briog  into  coiirt  the  body  of  fomc 
perfon  [a  his.  cuftody.] 

f  *Tis  comjDOt))y  in  order  to  a  party's  anfWering  ai^d     ] 
clearing  his  contempt,  fo  as  he  may  be  difcharged  or 
fined,  orfuch  order  may  be  made  touching  the  matter, 
asthe^ourtfhffHfee-traufe.-]      -         . 

And  is  had  on  petition  or  motion.  Car.  Can.  i57« 

[Sometimes  'tis  iijhqre  ^  perfon  apprehends  himfelf  in  whatcafeu 
wrongfully  imprifoVied  by  any  one,  and  he  brings  it 
in  order  to  his  enlargement:  and  this  is  a  habeas  cor - 
fus  fum  Cauja.] 

[It  is  ferved  by  delivering  this  writ  to  the  keeper  or  Serylce, 
other  perfon  in  whofe  cuftpdy  the  party  is,  and  keeping 
a  copy  thereof.] 

-f If  h'6  (ibey  k',n*)t,  then  ifllies  an,  ^//tzj,.  and    fo-a  Where tbewrl^ 
pluriiSi  which  if  he  yields  not  obedience  to,  nor  makes  "  °®' ®^**^*^» 

(ome  return  excuQng  hi9.  non-obedience,  and  which  ^   '  ^^. 

the..Coiii>t.(haU.;tl)rnk.  ri>$cie.nt;  then  if  h^  be  an  of- 
fice or  ipinifter  of  th^$  court,  and  it  .te  touching ^|| ,. 
caufe  depending  ^^^,y  the  Court  will  .puni(h  his ^on- 
templ  ^  if  jt^e.  for  ^.  matter  at  large,  the, .party  has 
good  remedy  by  the  30  Car.  2.  ca^  %>  if  the  keeper  .^f 
the  prifon  do  not  yield  obedience  to  the  writ  in  t,h<^. 
maimer  there  required.]  ,    . 

f  A  prifoner  in  a  gaol  in  the  country,  being  in  con-  Prifoncr. 
tempt  fornQt  performing  a  decree,  may  be  broqght  up 
by.thiS'Writ,  and  turned  over  to  the  Fleet,  .whence  he  [tCK.'Rep. 
is  not  to  go  till  he  has  obeyed  the  decree  of  this  Court.  J  ^^^'  '5**^ 

Where  a  defendant,  who  has  appeared,  is.  in  prifon,     '-    '   '    ' 
^nd  ^ill  not  anfwer,  an  attachment  >eing  entered 
againft  jhim,   a  habeas  corpus  may  be  moved    for.  to.^ 
bring  bim  tocbe  bar»  to  Ib^w  f:^ufe  why  he  does. not  Cur.Caa.  k^ 
abfwer.  .  :,  >   . 

'When  a  prifoner  cometh  iw,  or  appears  upon  a  £a- 
beas  corpus^  if  he  be  in  execution,  he  ihall  be  remanded. 
to   the  prifon'  ftom;.  whence  he  came;    but  if  uppn  iVid. 
execution,    be  is  brought  up  by  a  habeas  corpus  f^in.  , 

^ufisy  tbet>  he*  (ball  be  fent  to  the  Fleet,  and  there 
remain  changed  with  fuch  execution,  and  fuch  other,  s  Haqr.  %\%\ 
mauers  as  he  was  before  charged  with,  in  the  other 
prifon  from. whence,  t^e  came,  until  be  be  difcharged 
thereof9  .and :  iperfocffi  the  order  or  decree  of  this 
goun,    And,  .^      .  ', 


*%$  HEARING. 

Ifhn  li^t  thete  in  conlenipt  for  not  perfomting:  th^ 

f  Hfrr  sTf. » '  liecfee,,  the  Qk)u|[t,  vpoi^  motion^  wi!)  order  a  iequcftna^ 

tton  ag^inft  ^his  p^rfoii^^f  and-i^ifi  r^nti  »fi(l  pcofit«^ 

bis .re^  ;e{|at«^  till  b^.h^.  perfoi/De4  tbe  decrcci  iw4 

ctes^red  his  cQ{)tjCQE»pti|,iae4  ]HU>fiir(^er  order »  «  > 


%".  %j./ 


1 '  V  ! 


u-^Ai?.'i,NG.    -  ■::;2 


ViM 


1  \..:? 


Re- bearings 
Evidenfe^ 


I* 


pur«9^:«iiC«ftr. ^f  F  upon  a  bill  and  anfwcr  enty^  there  bftiufBcieiit 

ground  for  a  decree,  the  plaintiff'i^  toprocecd  to 
[Or.Ch.  |op]  heating  without cxamjningwimeflba* J'  -  ^r^f 

[If  ia.  fucb  cafev'the  Court  Oiall  aoC  find  ground  for 
a  decree^  the  biU  fhall  be  difmified  with  coftt,  er^thtt 
plaiii^ff  (hall  be  admitted  le  reply^  {jT^.  if  he  d^iireii^ 
on  paying  dpi^n  ten  pounds  witbia  four  days>a£B^r  imfAi 
hearing  ^  elfe  the  difmtffion  to  ftand^  aiid  tbeoj^dertia 
(Px.  Aim.  14.]  ip  fu<;h  cafe  tp  be  dra^w^n  accordingly,]  '        ^ 

[If  this  is  npt  prayed^  or  the  mo^y  .QOtipaid,  tto 

(Ibid.]  decree  flands  abfoliitei  and  is  a  good  bar  to  a  new.  bill»} 

Public^tipn.  [No  caqfe  qfiuft  be  prefented  f^r  hearings  thoJaistt 

.   tc^m   pu]>licMion  .doth  pafe,  .uale(s    by    confetti  <yf 

{fx.Alm.ft5]  parties.]  .  ^^    .  v  -      •:    *-•;  --t 

./  j;  Aifd  th?  .Cout^t  will  hardly  (ir^t  alt)  order-  a  caufe 

to  be  he|rd  the  (arpe  tersi^  pubiication  pafle|h;>>  b6« 

Cdufe  'ris  againi|  thigftanding.C9urreof'the  (^ourt.)  1 

^-^  '  [A    term    being    expired    afusr   •pt^bUeaiieb,  >the 

]JavncifF  may  of  courfc,  hf^ve  the  ^aMfe  fet^  down  ioi^ 

ribid.]  hearing  bofore^th^  Lord  Cha»pe).k>r  or -the  Mafter.jofi 

pom^AtMj^Othe  Rolls,]  .^  --     '  '      -.f.       ..  ::; 

•      [^  he  prdiniiry,  w^y  to  obtaifi  th^i  ji  byiMrdei\>npo«r 
petition  ^.but  it  may  beb^d  upon  motion*']  o       /  ■ 
Setting  down  [1  h6  anf;ient  jcourfe  was  fo  prefeot  tbe\<au(e  to  bc» 

the  dttfic.  ^^^  down  at  the  end  of. the  term^rwhen  tiie X^rd  Chan*^ 
[Toh  31.]  cellor,  6ff.  appointed  hearings  for  theenfu^og  t^rm^j  :-. 
A^r^quifinoocm  [If  the  platairffdoes  not  fet  down  his  cauiefor  beair«ii 
[?Z^i^m.'^K^  '"8  *"  ^^^  ^^"^^  ^^^^  publication-pa^  y  it  may  fbefeb 

^  [If 


^  [If  the  party  who  procur6r  a  ciufe  to  be Tet  down  Colli  of  tde  i%f 
ferhwring,  tenotrttiy  to  benr  it  it  the  Jlay, -biit  ^•''^'*."«**«l 
ikCiri^  irmay  ftandover  to  anotfier  day ^  he  muft  oi^d?«  ^^  ^*"°*' 
Atriljr  .pej^theotfaiefi  who  appears^  the  eoAit^ftbe  Uay^ 
if  the  Court  fee- fit  to  WAsfgeiTuftfief  diy-^-^  '  »' 

[Where  a  ca^fe  is  fet  down  at  the  defendant's  re«  Cofti, 
queft,  if  the  plaintiff  be  not&nred  with  procefs,  ad  au- 
dun '  urn  Judicium^  a'ndHiif  couhfel  attend  aT"the'  day ; 
and  the.  defendant  with  counfel  attend  not ;  yet  the 
plaintiff  (hall  not^have  cofts;  forrbe.was  not  com- 
pelled to  appear  \  and  the  defendant  might  ch'oofe  whe*  [Cl.  Tot  31.  J 
ther  he  would  go  on  to  hsj^ve  ^e  caufe  h^ard.  ] 

[The  day  a  caufe  is  fet  down  for  hearing  upon,  muft  PobHcuioo. 
be  fooner  or  later,  according  to  the  priority  of  pub^  [Px.  Aim.  s.j 
lication,  with  refpe6i  to  causes  prefentedfor  hearing.] 

[A  note  or  paper  of  all  caufes,  pleas,  demurrers,  Setting  down 
exccpWoftj  to  rcportt,  and  the  lilce,  thit  «i^  6rdcTcd  to  rt»«6f«i''     * 
be  fjnr-down  for  hearing,  0la1I  be  fet  up  andafl^xed  by   . 
the  regiflers  in  their  office,  tpfo  izyi  bcforti  the  faiiw  '  ^ 
a» -refpedivdy  appdinted  to  be  heard.     And' ill  order 
tii^eto,  ^all  cierlcA,  folidtors  and,  others,  are  to  bring 
^  tiie^Regifter'd  ti&ct  in  due  time,  all  ordersfor  fettihg 
ahem  down  ;  elfe  \h^  faid  caufes,  {*r^  fbali  be'  pott  off  [O'-Ch.  15S.J 
liJbforihef  brdct.] 

[In  order  to  have  a  caufe  heard,  the  fix  elei^k  lii  the 
caufe  mull  be  applied  to  Ox  days  at  leaft  before  the 
end  of  the  tet tiFi,  that  he  may  inform  hifnfMf  of  the 
ftate  of'lhc  cairfe}  of  the  long  or  (bbrt  dependence 
^reof  in  court,  ^f  the  antiquity  of  publication,  of 
the  weight  or  yaluc  of  the  caufe,  and  all  other  circun**  '       ( 

fi\an>Ce§  itiWt^rjal  ft)  hforto  the  liord  Keeper  or  Mafter  [Or.Ch.  iiihJ 
lA  the  Rolh*  of,  at  the  time  bf  fctttng  dhwn  of  caufes.} 

[The  fix^  clerk  tn^y  not*  refufe  to  b0er  the  fame  to'  No  fte  to  the     - 
be  fet  down  J-  if  he  be  attended  in  fuch'  time  as  afoi'e.  ''^  '*"^'- 
Aud ;  nor  eomd  unprepared  to  inform  the  CoUrccf  the' 
itature  and  "c^rcamftantea  of  tbe-caufeJ:    for  whrch 
neither  he  nor  any  of  the  under^clerks,  nor  any  tif  the  [^''•^/JiPi 
iirgiftera,  ate  to  tafee  any  fee,  gl-atuit/,'  or  reward;]]     '"'^ 

[No  money  or  other  reward  ihall  be  exafted  or* 
^ften*  by  aov'Of  the  fix  cier  fcs^  ot  by  any  of  the  regif- 
tera^  for,  or  in  their  beha^,  for  the  prfeife^rtng  and  fetting' 
down  of  any  eaufe  for  hearing;  but  ohty  fuch  fees  as* 
are  behind'  and  unpaid  of  their"  ter^ly  Yees  and  dutres :  ^ 
lutd  if  any  cau(b  happen  to  be  fet  down  for  hearing,  .. 
^herein  they  ihall  hot  have  ^eenpMd  th(^r  fees' and* 

duties, 
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duties,  they  may  alledge  the  fame  in  flay  of  the  hearing 
£Or:Cb.  ni.J  ofthcciuffi.]  *        '    -   .  .... 

[The  old  order  if  as,  tha^t  at  the  hearing,  certificates 

fhoiildbe  brought,  that, |h|e,  bills  and  anfwers  wete  duly 

filed  with  the  (\k  cferks,  and  the  books  duly  figned  ; 

rOr.Cb  63.1    ^^^^  ^^^  caufe  ,was  not  to, be  .heard,  and  the  party  was 

''    *     '       '    tt)  pay  good  coffsO  ^   •    ...        .   /    ' 

iBjufcby  z.Utfi  order,^no  motion  {hall  be  made  to 
ex>  a  caufc-  to  hearing,  which  is- either  adverfary  or 
by  confent ;  nor  any  caufe  entered  with  the  Regifter 
for  hearings  notwiihftanding  any  order,  without  a  cer- 
'  '■  tificate fitft  had  from  the  fix  clerks,  that  the  pleadings- 

[Or.  Ch.  185.]  arc  duly  filed,  for,  whjc.h  no  fee  is  to  be  taken.*] 
pioftcapte,       '    [Said,  crofscaufes. ought  to  be  heard  together,  if 
the  aafwer  in  the- lad  commenced  caufe  be  come  in^ 
before  the  fiifft  caufe  is  heard..]    .  , 

V\i^  Crofs  B\ll^  Epcfimnation  of  WitneJJis, 
[If  there  be  crofs  caufcs,  and  publicktibn  is  pafled  in 
both  i  and  one  of  the  plaintiffs  omits  to  ferve  fubpoenas 
to  bear  judgment  \  hi^  caufe  {hail  not  come  on  at  the 
fame  time,  with  the  oihi^r :  except  the  other  p^rty  con- 
[Pr.H.Cfa.*!.]  fents.]    «-    •  .    .  ,  /•;'"., 

[About  tb?  year  16369.  fo^ir  caufes  were  ufuatly  fet 
down  to  be  beard  etfch  day :  and  though  cai/fes  Were 
delayed  a  term  by  the  infeftion  j  fix  only, 'each  day, 
[Or. Ch.  15.]    were  fet  da(vn  for  the  enfuing  term.] 
^  [Where  a  caufe  is  ordered  10  be  fpeeded,  or  beard  in 

fame  fliort  time,  ^t  th?.  requeft  of  either  party  ;  he  i$  ' 
ordereci'tQ  do  every  thing  gratis  on  his  p^ft^  in  order 
thereto.] 
Su^p<pna  to  hear      [if  the  party  live,  or  be  i^  town,  he  muft  be  ferve4  - 
juc%<fttAt.  wiih >3i/uhpcena  ad  {iudi€ndum  judUiumyMn  dAy^ before 

hearid^;  if  out  of  tOAAfn  above  twenty  miles,  fourteea 
fP*.  Aim.  ft6,]  days.     Vide  Suhpceha. 

[Said,  producing  in  court  the  fubp.cpna  ad  audundum , 
,      judicium.^  hath  been  held,  prima  facie  ^,f\\i^'nze  of  fer- 
vice,  but  an  afHciayit  o/fervrce  is  now  required.  J 

[When  a  caufe  comes  to  be  Beard  before  ihcMafler 
pf  tfie  Rolls,  the  qlerks  in  court  on  each  {ide  fhali  attend' 
the  hearing  (as  they  do  before  my  Lori.K/eeper),  t(i* 
the  end  his  Honour  may  beinforored,  if  there  be  occa-* 
fion,  that  the  caqfe  is  ready  forhis  judgment ;  dnd  that 
the  parties  appear  ^r^//x;  or  that  they  were  regular!]^ 
ror.cb.  165.]  ftrved  with  proccfei  as  the  cafe  {hall  require.J 
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[Thj^  maninf  f  of  hearing  Js  generally  .thus-:    both  Manner  of 
paiti^s  appear) ng^  tf^.  one  of.  t£?  younger  counfel}  ^9a'»^- 
wtth.ihe'pi^i.n^ilFf  opens  the  bill,  9n^  one  with  the  de-  , 
fendanr,  the  anfwer ;  then  another  wilii  the  pUintifF, 
ftatef  the  Cafe,  and  the  matters  in  iflue,   apd  ftortly 
touches  on  the  proofs;  , and  then  they  proceed  to  read^ 
iBrft  on-ttvs 'fi/df ,  then  on  that,  the  proofs  to  fuch  mate- 
pal  poiiifis  as  are  coijtroyerted.— The  counfel  on  e^ch 
/ide  diebate  tjl|e  flatter ^  thi:  piaintifF's  always  roncjud- 
Jngc  an4<Nn.-the  Cour^  prono^nees  the  ^decree^j  the 
plniiffB^of  which  thi?  k^glftpr  fet^, down.]      ,.       '' 

[If  it  j^  upon  bill  ^nd  arjfwer  only,  then.aftei:  the  ^^11  ««<!  aar*«r, 
brlliis  opened,,  the  anfwer  is,  ip  be  wholly  regd,  and 
niyft  be«arfq5utt€(J.tr4e  \i^  all  ppjnts.;  and. no  other  evi-  Or.  ch.  joo^ 
dence  isi.  to  be  given-  bi|t  matter  of  record,  to  which  **'«^Ch.  li.] 
the  aofwef  i^efers,  and  which  is  proveable  by   tbe  re- 
cords,   ViiAf  .fif^//Vtf//(W?  J 

Br*i^Ul;b?li.)ie«n  beJ4  t^at  deejds  may  be  prqy^iJ.Wv^  f^J*^*'  v.  Cag^^ 
!pw»  aMbi^,l]^ing;Oi  a  9auCe  uppn  bill  apd  aaf\i?er^  aj  *^*^'  '797- 
tbeR^lls,,,    .  ..... 

[Where  a  caufe  comes  to.bearing  here,  which  bath  Decree  In  the 
been  /<>|imelly  decreed  in  the  pkchcguer,  fuch  decree  Exchc^ocr. 
i&Alfljt^ibc^  read,  and  then  the  Court  pE0Ccq<is.,to  hear  f Cary,  Rep,3o, 
tbci  l»ft  of  the  evidence  on  both  fides.]  7*] 

f  If  ^he  fiibpcpna  to  rejoi.q  be  not  ferved^£^f .  Jbough  Sabpana  to  r^  j 
|t  b^f^^dou^^  t^caufemuft  be  heard  on  bilt  and  an-  Join* 
ffW^^pd'iKi^  proofs  a^mj^te^jo  be  read.]      .  L  ^^^^'  ♦^•1 

•[jfiipp'q.heari^ig,  the,  plain  tiff  does  not  appear,  the  pi9i«tifl=' not 
defendant  (except  jhe  caufe  was  fet  down  at  his  re-  »ppe*nng. 
gti^ft:)  ft|all:be  difmifled  with cofts.]      ,..     .  . 

[if. ^e  defendant  appears  not,  then  a,iEdavit  being  Defendant  not 
I9i9^e^  tVat  he-  was  ferved  with  tht  fubpOBna  to  hear  »PP"''n8. 
judgment,  or  xhe  fubpccna  itfelf  being  ihewn,  the  bill  [^^id,  this  « 
isopeMd.  the  anfwer  is  read,  and  proofsi  read  to  what  ^/^[A  ^^f^^fi  ^^^ 
the  anfwer  confelleth  not ;    anq  it  the  mat  er  appears  nallj  fervidA 
plainly  for  the  plaintiff,  ,the  Court  may  decree  it  for 
mai«.'  Bill  then  a  day  0iaU  regularly  be  given  the  de- 
fend^njt.  t<>  (hevf  caufe  to  the  contrary ;    fuch  a  day  as 
the  Court  Ihall  think  Re,  (perhaps  the  laft  of  the  term, 
oil•^h^.  firft  of  the  next,)  the  defendant  paying  the  plains 
^Si  Of  his  clerk  in  court,  fuch  cofts  a^  the  Court  fball 
aflifs  upon  xh is  hearing.] 

[And  the  order  is  to  be  penned  by  the  Regifterac-  r^''«Ch.  xu. 
cordingly,  viz.  it  is  decreed  fo  and  fo,  ^c.  unlefs  the  p**Hch  ^^  1 
defendant  (hall,  ^c,  pay,  fcf^,  and  ihew  good  caufe,  Ific.^    ''    *    *  '^'-'. 
.  '  [And 
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atthc  dayi  the  Court  liialjr  think  fit  to  pracfeid  b^' 
bfder,  without  Writ.] 

For   more  upon   this   head,   vide  F.  M  jB*' .66«  ^ 
LilL  23.  4  Mad.  iSj.  Pr^r.  CA.  492. 

•  • 

In/lead  of  this  writ,  which  is  now  feldofk  or  neDer  itfid^ 
ibi  writ  of  habeas  corpus  ufually  ijfues* . 


....  — » 
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vice 

Pariiesi 

Homine  RepJegidndh 

Proebein  amy. 

Mol  denvyl.     J^qAIB,  if  a  biU  be  exhibited. here  agftinft  ait  jnfant^ 

'^  to  examine  the  t«tl^  6f  lands  <lefi:eoded  toihiai 
from. his  anceftors,  he  may  by  anfi^er  Ihewhis  infancy^ 
and  pray  judgment  whether  the  parol  (hould  not  demur 
'    untti  ne  come  of  age.] 

[So  if  in  fuch  cafe,  the  bill  be  ag'ainft  any'other  as 

guardian^  friend,  or  overfeer  of  the  infant,  fuch  party 

may  ihei^  the  Special  matter^  and  conclude  judgment^^ 

Ji  le  Court  viole  prcceede  therein^  before  the  infant  ^ome 

of  age  of  21  years.     But  for  other  matters  agaii^  an 

(CUTut.  ij.]    infant,  the  fu  it  ft  all  proceed;]  '  ' 

A  h\\\  by  a  bond-creditor  againft  the  hehr  ted  exe- 
cutor of  the  obligor,  x6  have  fttisfaftfohforrhe  debt 
due  t}pon  a  bond  out  of  teal  and.perfonal'^afietsx  the 
heir  infifts  that  as  to  him  the  parol  ought  tad^tmir,  for 
that  'he  rs  an  infant,  and  the  biH  charges  his  intereft^ 
Pertortf  Kin^V   Which  came  to  himr  by  dcfcent  from  the'  oUigor^  thd 
Chanceiior.'Tr.  paroj  ftall  d^miir  until  the  defendant  ctsmes't*  fiill 
wMdT^DiroS!'  age  as  well  here  as  at  law:   and,  ordered^! that  the 
i  Vern.  173.     ^^^^  flaffid  \t\Jiatu  quo  until  the  infant  heir  toitoes  o^ 
428.  age;    but  as  to   the  other  defendarir,   the  executor^ 

3P.  w.  36S«  he  was  decreed  to  account,  and  make  fiitisfadlion  out 
S!Vemp'.  Talk  "^^  *«  ptrfonal  eftatej  ^as  far  a^  the  feme  WomM  ex- 
198.  lAtk^fiT/tencK  /^  f"     .  .^        .> 

<  A  bill 


infant:  "  i2i 

A  bill  may  be  brought  on  behalf  of  an  infant  in  Tnjunaion. 
Centre  Ja  mere^  and  liri  inj<jn£tion  to  ftay  waAe  may  be  %  Wttnr^lu 
-obtained.X"        •  .......  .  .  .      .   j 

If  there  be  a  rtiiftake  by  an  offtr  of  an  iflfatit  in  bis  f^;l^  ;„*  j„"^f' 
bill,  the  Court  will  take  care  of  him.  %  p.  w.  3S6,  ^. 

[It  /hoald  Teem  that  an  infant  may  fue  here  either  by  Prochein  amy 
hlmfelf,  by  procbein  amy^  or  by  guardUn,  as  the  Court  P!}?!^""^ 
pleafeth.]  109.]  Prec.  Ch/376.' 

A  pruhiinamy  need  not  be  a  rielation^  but  be  muft  i  Atk.  570. 
be  a  perfon  of  fubftancrtccaufe  liable  to  cofls. 

An  infant  oaght  to  fue  by  his"  next  friend,  and  need  x  Vc«; jun.  ^94^ 
not  wait  till  he  is  of  age, 

[So  it  (houldfeem  that  be  may  defend  ;  and  if  he  fToth.io.  io8, 
be  of  difcreiion  he  (hall  anfwer  upon  oath.]    Sed  quare.  '®9'J 

Said,  if  an  infant  of  tender  years  will  not  appear  to  a 
bill,  he  is  to  be  brought  into  court  by  fubpoena  or  order,  [CI.  Tut.  13. J 
to  be  inrpe£^ed,  and  the  Court  will  appoint  him  a  guardian. 

[An  attachment  has  been  awarded  againft  an  infant  [Totb.  15.] 
to  maka  him  choofe  his  guardian.] 

{An  infant  of  twdve  years   was  6r<fercd  to  anfwer  [T«ih,  ir.J 
not  upon  oath.J 

Where  a  bill  is  brought  againft  an  infant  (according 
to  the  prefent  practice)  he  muft,  if  in  town,  appear  in 
court,  and  have  a  guardian  affigned  him,  by  whom  he 
muft  defend  the  fuit ;    if  in  the  country,  he  muft  fue  * 

'out  i.  commiflion  to  afHgn  a  guardian,  and  put  in  his 
amfwer^  and  whether  he  pleads,  anfwers,  or  demurs, 
ftill  it  muft  be  done  by  his  guardian  ;    for  if  rt  be  a 
plea^  anfwer,  or  demurrer  of  the  in 'ant,  without  his  Harr.  ^u• 
guardian,  it  will  be  irregular. 

if  an  infant,  being  fefved  with  zfuhpctna^  will  not  Attachment, 
appear  td  a  bill,  on  affidavit  of.ferving  iht  fubpoena  an 
attachment  iflues  againft  the  infant,  (which  is  in  fa6l 
never  executed,)  and  counfel  moves  upon  the  attach- 
ment for  an  order  for  a  meffengcr  to  bring  the  infant 
into  court*;  and  being  brought  into^oirrt,  SJnd  no  one  ^ 
oiFering'  on  his  behalf  to  be  afli^ned  his  guardian,  the 
Court  ufaally  orders  the  fenior  fix-  clerk,  not  towards  *Harf.  ^S^ 
^e  eaufe^  to  be  affignejd  his'guardian,  to  appear  to  the 
faid  bill,  and  anfwer  anddcfenii  the  fuit.. 

So  if  an  in&nt  appeacs  to  a  bill,  and  refufes  toan- 
fwefi  in  attachment  iflues  againft  him  for  not  aqfwer-  ** 
ing,'  (vifhich  is  never  in  fa6l  executed, J  but  cowifcl 
"m6v^$nhe*Court  Upon  the  attachment  lor  a  mcffeogef 
to  bring  the  infant  in  court,  and  the  Court  will  make 
fuch  order  accordingly* 

But 
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App^iD^e.  But  commonfy  htnc  relation  or  friend  of  the  infint 

pvmp  the  Court  to  be  ippoioted  gwdiftH  for  thn,  toi 
aofwer  and  defe04  the  fwu  vHiieh  the  Court  orders  ^ 
sHMr.709«      and  fudi  tnfwer  mutt  be  elwayt  fworn  by  fuch  guar- 
dian.: fy  ao  infam's  aiifw^'r  fentiol  be  givtii  in  evidence 
againft  him  ;  and  the  reafon  it,  beeeufe  in  reality  it  ia 
not  the  Mifwer  of  the  infapt^  burnf  the|tfirdKtf«  wh§  it 
Jmrui  and  not  tbf  infant (  and  eke  infant  may  know 
.  AOihtttg  of  the  coBtentl  of  the  an^tirer  pat  ^  for  him 
V  by  bis  {;tftardian,  or  may  be  of  thoft  tendar  years  at 

4l^.w.»i7.     not  to  be  able  to  juiigeof  iu 

SabpoBa&Uftail.     So  whcre  an  infant  ia  defindantf  the  ferviea  of  the.' 
jadidiim.        pthfftM  to  hear  judgfliatit  mlift  be  oA  thte  guardhia^ 
and  not  on  the  infant ;  but  arhere  a  defendant  putt  ia 
an  anfwer  to  a  bill  brought  by  ari  infant,  who  does  noe 
reply  to  it^  in  fUch  cafe^  it  feeitis  tha  anfartr  mtift  be^ 
taken  to  be  true,  in  regard  the  defendantt  for  want  of 
a  re{)Iicauon,  is  deprived  of  an  opportunity  of  eaaiiiio^ 
3  P.  w.tsSt     ing  witoeiTes  to  prove  bis  anfwer}  and  he  ^ought'  not 
in  Mil.  to  fuiFer  for  fuch  ooiiffion  in  the  plaintiti^.     Sad  ¥ido 

2  Atk»  377.  cMtta. 

SX^  ^^  infant  has  a  guardian  I^A^ned  kiiii  by  the 
Court,  or  appointed  by  will;  yet  where  ha  is  plaintiff't 
thecourfeia  not  to  call  the  guardian  by  that  name^ 
but  to  call  him  next  friend,  (^c  But  where  .|be  in* 
fant  is  defendant,  the  guardian  is  fo  called.  Yet  if  tbo^ 
guardian  be  fo  called,  where  the  infant  is  plaintiff^  if 
[TciHi.9.]        is  no  caufe  of  demurrer.]  . 

wiuc6«  The  next  friend  of  an  infant  plaintiflT  i$  coofi&rad 

as  fo  far  intercfted  in  the  event  of  the  ftiit^  that  )»t  of 

j  At^  $ft,      hi^  ^jf|.  cannot  be  examined  as  a  witnefsi  and  if  their 

^^t.  Treat.  »6,  examination  is  neeelTary  for  tiie  purpoieiof  jefttc^,  hta 

name  mkift  be  flruck  out  of  the  bill,  and  that  ^tm* 
other  refpon Able  pel fon  fubflituied,  which  the  Court^ 
upon  application,  witl  permit,  to  be  done;  and  aa 
feme  check  upon  the  general  licence  to  inftttute  a  fete 
on  behalf  of  an  inlaat,  if  it  is  reprefented  to  the  CoufTv 
that  a  fuit  preferred  in  his  name,  is  not  for  his  benefit^ 
an  in<|uiry  into  the  fa&  will  be  direfted  10  be  made  by 
one  of  the  Maftersi  and  if  he  reports  that  the  fett 
fP.  W.  140.  is  not  for  the  benefit  of  the  in^anCy  the  Court  will  Aa/ 
aUtrr.711.      the  proceedings* 

Where rbere  are      So  if  t«yo  fuits  for  the  fame  purpofe  are  inftitoced  in^^ 
two  fillet*  ihe  name  of  an  infant,  by  difFerent  perfonrs  aiding  as  hiw 

next  frieady .  the  Court  will  iitdSt  an  in^tiiry  to  hm 

madar 


V^it  hj  %  M^try  ij^icfa  tint  tf  obft  (or  bis  benefiff 

and  when  that  point, IS  nfocftaiiiedi  will  ftay  proceed-  Mit.TfMCa6» 

ii^£6'4ii  the  ott)£rluit^  ^  -  .  »7« 

,  .Tl3»e  ociKt  /fiend  i»  liable,  to  th«  cofts  of  tli«  fait  and  cofti. 
t»  ibe  c^fifaFevof'tbe  Couitt  iS^tbiR  (kiit^is  waotonljF  or 
improperly  inftitiitttd )  bitt  if  «a  infant  attaint  twenty*  Mit.  Ttnt.ii. 
ofie%^  lind*  aftf«wafds  think$>  proper  to  proceed  in  the  >  P-  W.  297. 
o^*,.  ho.M  liabW  to  ihe  whqte  cbftf. '     .      v    ■   •     .   StrMge,  yea. 

,  [Said|  if  aainfafia.be^Aied^htre^^and  Ae  Gowt  af«  Decree* 
ii^s»biai  af^ardi^tiH  and  a  drcrtefiaieth  againft  tUm« 
be  is  bound*    C^ntra^  whereiao  t^fauit  exiubtca  hii^  biM  [ci.Ttit.  13.^ 

[Asfk  lu^naHbathbeencDmilteAto  the*F]eet  for^not  £Toth.  tol] 
obcjpB>g  a.ikfiMe*]'*  -  '    >    ;.-* 

-<[Aii^sii{aiil  fuiogc  here/by. gyard tan  or  ^rlbib  ^R^>^  Abatement. 
aS(#r^fMiUieation  paiTed,  came  o(  age^-  thecaufii  cdtifing 
t»Amiiig^4y»  »&  WM  ^l9gcd  by  the  deietulaiit^  co«n«» 
fell  «abat-  tiM|  futt  wa^  abated  and  no  caufe  in  court  r 
bi|t  tbe  «G^r«  gave  ^no  way  to  this  exception}  and 
to:  iftvoid  circuLiy  of  ^£hmfs  proceeded  to  bear  \h^ 
caofe.] 

vfAiid^iftf  A^ab,  it  ieemst  tfae^courfe  is  to  proceed  [Moor  Ref>;  49. 
wiibont  any  chiinge^]  ci.Xut.  15.J 

V  ^Ao  ii«£aiie  pleaded,  c^me  of  age,  and  without  any  i^iea  of  infant 
caofe  ihi^«FAt=  ^r aiya ;.  to  atnepd  the  plea :   granted ,  but  ^neodta. 
ordered  he  ihouid  pay  tbf  piaimiff  the  theee  poailda^ 

[Said,  if  an  infant  runs  into  contempt^  there  #ralt  Cofitem|i(« 
ci^maleMyvgo  proeefs  of  eootempt,  and  b  Serjeant  at 
Afims  as  in  other  cafies.j     ^sd^M^trr* 

i.  ^aid,uf%ai^  intent  be  plaifiujf,  he  is '  bcttDd  by  the  Dccth^ 
deo'ee  otKabis<iaer^  H|iit6  there  be  a^a^ng  clsttfe  foi^ 
hioa.  in- tboHdefefee ;  whieb,  if  4here  be^  he  may,  opon 
pisiiitoii  $0^b^  Lord  Keepar,  within  ^x  months  after  h6 
OQinaa  of  ^kfOy  have  the  catife /ehenrdL  J 

\{Sai<l,  ^^e  oifghf  of  eoorfe  ro  bo  farh  hfing 
dwh  for'  an  infant  de^ndant^  upon  which  he  may 
hate  hite  remedy.  •» 

•  {If  Shere  bo  no-fucb  elaufe  for  him  in  the  decr^,  it 
is  erroneous,  aod  ho  ^ay  halp  hioiftlf  by  bill  of  re« 

An  infant  cannot  .be  foreclofed  wic(!4ttt  a'  day  to  Occrte. 
fliew^caofe  afiCf  he  comes'  oi  age,  the  way  in  fuch  Forecibfure. 
tmfe  is  to  decree  the  lands  to  be  fold  to  pay  the  debt,  x  Vtrn.sp^* 
and  that  will  bifid  the  tofani^:   where  bnds  are  devifed  *  ^^'^*  ^3>* 
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fot  payment  of  debts,  the?fe  is  nothing  ivhich  defcencfi 
Pree,  Ch,  185.    to  the  heir,  and  an  immediate  falc  may  be  decreed 

without  giving  him  a  day  to  (hew  caufe;  but  if  he  had 
been  decreed  to  have  joined  in  the  conveyance,  he 
liiuft  have  had  a  day  to  ihew  caufe  when  of  age. 
De.Tce  Ni/,  Where  there  is  a  decree  niji  caufa  againft  an  infanf, 

on  fuch  infant's  coming  of  age,  and  before  the  decree 
'  p' w  ^°o^       is  made  abfolute,  he  may  put  in  a  new  aafwer^  make' 
a  Atk.  531.  *     another  defence,  and  examine  witnefles. 
Decree.  An  infant  aggrieved  by  a  decree,  is  not  obh'ged  ta 

flay  till  he  is  of  age  before  he  feeks'  redrefs,  but 
may  apply  as  foon  as  he  thinks  fit,  either  by  rehearing^ 
bill  of  review,  or  by  oi'iginal  bill,  in  which  it  would 
be  enough  fo|^  him  to  fay  the  decree  was  obtained  by 
fraud  and  colJufion,  or  that  no  day  was  given  bim  to 
t  P.  W.  737.     Ibew  caufe  againft  it. 

Infant  truftees.         Infant  truftccs  or  mortgagees  are  enabled  to  cortvey^ 
7  Ano.c.  19,      under  the  direflion  of  the  Court  of  Chancery  or  Ex- 
chequer, the  eftates  they  hold  in  truft  or  mortgage,  to 
fuch  perfon  as  the  Court  fhall  appoint. 

The  Court  will  not,  on  motion  or  petition,  order 
Free.  Cha.  1S4.  ^n  infant  truftee  to  convey,  unlefs  in  the  plaineft  cafes 
a  P.  w.  5A9.  where  the  trufts  appear  in  writing,  but  otberwife  will 
3  ^^J^*  3*7-     leave  the  cefiui  que  truft  to  get  a  decree  by  WIL 

«*•  &S9'  ^^  infant  truftee  within  ihe  ftatute,  being  tenant  ia 

Amb.  624,         ^^*'>  ordered  tofufFer  a  recovery. 

An  infant  truftee  ordered  to  convey,  although  the 
zBro..3z5.        eftate  was  abroad. 

Upon  petition  that  the  infant  truftee  might  convey 
to  the  cejlui  que  trufts  or  mortgagor,  on  payment  of  the 
money  to  the  executors ;  the  petition  ftated  ttte  con* 
,     veyance  in  truft  to  three  perfons,  that  fuch  a  one  being 
the  furvivor  was  dead,  and  the  eftate  in-law  devolved 
upon  the  infant,  who  was  in  courts  the  declaration  in 
truft  was  r^ad,  and  the  conftnt  of  the  next  heir*at*law 
rp  the  infant  required,  and  then  an  order  wis  made  for 
the  infant,  by  her  guardian,  to  convey,  and  the  con- 
Free.  Cha.  2^4.  veyance  to  be  fettled  by  the  Matter. 
Guardian^  The  King  as  pater  f  atria  has  the  care  and  guar- 

^        dianihip  of  charities,  infants,  idiots  and  lunaticks,  and 
by  him  fuch  care  and  guardianfhip  is  delegated' to  the 
iVern.  342.       Court  of  Chancery. 

Ibid.  An  infant  may  by  prochein  amy  call  his  guardian  to 

* y^'i^^*     an  account^ even  during  his  miiiority. 

If 
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tf  a  Aranger  enters  an<)  receives  the  pfofits  0f  ati  iii!- 
fiant's  eftate,  he  Oia))  be  confidered  as  a  U'U{lee  for  the  a  Vera.  %^^ 
infant. 

Where  an  eftate  is  given  to  an  infant  upon  a  condi-  .  - 

lion,  fuch  ad  as  an  infant  can  perform,  muft  be  done  Ibi4«  ^ 
by  him  ;  and  infancy  in  fuch  cafe  is  n6excure. 

The  right  which  the  King  has  z%  pater  patriit  to 
take  care  of  charities,  infants,  idiots,  and  lunaticks,  .     . 

falls  under  the  Court  of  Chancery,  which  in  confe-^p  ^  j^, 
quence  thereof  hath  ufed,  upon  petition  only,  without  3  Atk.  813.  * 
shy  bill  or  decree,  to  make  order  touching  fuch  rights;  3  ^'o.  500. 

Whoever  enters  on  the  eftate  of  an  infant,  enters  as  3  Atk.  130. 
guardian  or  bailiff  of  the  infant* 

The  guardianOiip  of  an  infant,  notwithft^nding  he 
marries,  does  not  determine  tiM  his  age  of  twenty-one^  3  Atk.  6t5. 
othcrwife  of  a  daughter.  '  ^'**  9i» 

The  ftatute  12  Cha.  x.  cap*  %^fe^.  8.  confines  the 
power  of  appointing  a /^y?am^»/tfr^j'«ar^'i?»  to  the  fa-' 
iber  onlj^  and  therefore  the  appointment  by  the  another, 
of  a  guardian,  was  void,  and  the  infant^  being  of  the  age  3  A^^*  5<9* 
of  fourteen^  chofe  a  guardian  in  courts 

A  guacdian  wiU  not  be  appointed  after  the  marriage 
fif  the  infant^  nor  difcharged  becaute  of  a  marriage; 
the  Court  fometimes,  though  rarely,  removes  a  tefta^ 
mentary  guardian  ;  but  if  he  mifbehaves^  orders  regu-  i  Ves.  i€o. 
}ating  his  conduct  are  frequently  made* 

If  no  teftamentary  guardian  or  mother^^  the  infant 
having  focage  land,  may  choofe  a  guardlian  at  twi^lve, 
if  a  female  1  "at  fourteen  if  a  male  \   and  this  is  fre« 
igmently  done  on  the  circuit*     On. a  queftion    with 
whom^he  infant'^ould  refide,  the  inclination  of  the 
infant,  whb  was  a  young  lady  of  near  feventeen  years  ^  Ve<*  375* 
ikf  age,  was  confidered  of  weight* 
•    A  grandfather  cannot  appoint  a  guardian  of  his 
grandfoni  it  being  of  right  veiled  in  the  father:  but  Amb^  306. 
he  can  ghre  bis  eftate  on  what  conditions  he  pleafes, 

A  petition  to  ailign  a  guardian^  unlefs  to  carry  on 
n  fuit^  or  protedl  an  intereft^  muft  be  purfuant  to  the  x  BVd.  556. 
ftatute* 

When  a  father,  by  will$  appoints  guardians  .to  his 
natural  child^  the  Court  will  appoint  them  guardians  i  Bro.  583. 
tvithout  any  reference  to  the  Maftcf . 

'Money  expended  for  the  maintenance  and  education  Maintt-unce^ 
of  the  infant,  allowed  out  of  a.fmall  legacy  given  to 
the  infant,  though  it  breaks  into  the  principal.  '  ^*'"*  ^$$* 

Q^a  Where 
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Where  an  Hifant  recovers  by  a  decree  of  the  Coore^ 

the  Court  may  allow  him  a  maintenance  out  of  th« 
truft  eftate,  though  no  proviHon  in  the  truft  for  that 
t  Vera.  236*       purppfe* 

I  P.  W.  49S.  Where  younger  children  arc  left  deftitutc,  and  the 

aP  w.  12.  eldeft  an  infant,  equity  will  make  fuch  a  liberal  allow* 
'  Atk  *  ^®^*  ancc  to  the  guardian  of  the  eldeft,  as  that  he  may  be 
j.Atk*.  716*.       enabled  thereout  to  maintain  all  the  children. 

So  when  a  legacy  hath  been  devifed  over,  in  cafe  c>f 
the  legatee's  dying  before  twenty*one^  the  infant  le* 
gatee  hatb  been  allowed  maintenance  out  of  the  in- 
iP..W.  23,       tereft. 

The.  allowance  to  be  made  to  a  guardian  muft  be  in 

fegard,  to  what  th^  infant  had  at  the  death  of  the  £%tbcr, 

and  until  the  contingency,  by  which  their  property  is 

increafed,  falls  in  %  and  (ball  not  exceed  the  incosrie  of 

'  3T.  W.  3«9.      their  original  portions. 

Where  a  father  is  Cufficiently  competentj  the  Court 
will  give  no  dire£ltohs  as  to  an  infant's  maintenance, 
for  whether  an  infant  (hall  have  an    allowance    of 

1  Bro.  387.  maintenance  during  the  li^e  of  the  father,  depends 
3  Bfo.4f6,        always  upon  the  particular  circumfiances  of  the  cafe, 

3  Aik.  elf*  ^^^  *^"'®  however  fecms  to  be  not  to  give  maintenance^ 

4  Bro.123.  when  the  father  is  of  ability  to  maintain  his  child, 

2  Atk  iic.  'r^®  Court  upon  ex  parti  application,  allows  main- 

3  Bro.  88.500.  tenance  for  infants  where  no  caufe  is  depending. 

In  the  cafe  of  a  child,  let  a  tefiator  give  a  legacy 

how  he  will,  either  at  twenty-one  or  marriage,  oc 

.    payable  at  twenty-one,  or  payable  at  marriage,  and  th^' 

child  has  no  other  provilion,  the  Court  will  fL\%  itir 

3  Atk.  loz,       tereft  by  way  of  maintenance.  ,  "^^ 

A  fpecial  dire£lion  tp  the  Mafter,.  in  iettli^ijj^  an 

allowance  for  the  maintenance  of  an  eldeft  Ton  to  con* 

iider  the  birth  of  a  pofthumoi^s  child,  refufed^  out  the 

Chancellor  referred  it  generally  to  the  Mafler  to- con- 

t  Bro.  \f^       fider  of  a  proper  allowance.  f 

A  mother  married  to  a  fecond  huibaiod,    is   nol 
1  Bro.  »6i.        obliged  to  maintain  the  children  of  thenrft^  but  is  eo*^^ 

titled  to  an  allowance  out  of  their  fortoi^es-   . 

Exceptions  will  not  lie  to  a  Mailer's  report  of  nMiO'* 
tenance,  and  a  title  fet  up  againft  that  x>f  the  infant 
cannot  be  taken  notice  of  before  the  Maft^,  but  muft 
Y  Bfo.  ^77,*        be  efiabliflied  elfewhese* 

N© 


I  N  F  A  N  T*  aap 

No  allowance  can  he  made  to  a  parent  for  main-  %  Bro.  %iu 
tenance  of  an  infant  for  the  time  paft. 

The  Court  will  not  give  maintenance  for  the  time 
previous  to  the  report  of  the  father  not  being  of  ability 
to  maintain  bis  children,  except  on  particular  circam-  3Bro«<Q. 
ftances. 

Marrying  an  infant  ward  of  the  Court  is  a  con-li<i>rryioKiwir4 
tempts  though  the  parties  have  no  notice  that  the  in-  ^^^^*„ 
fant  was  a  ward  of  the  Court,  and  though  the  father  3  p.'w.*xi6, 
of  the  infant  be  living.  iimb.3oi. 

On  this  Court's  committing  the  cuftody  of  an  in-    ' 
f;9nt  to  any  one,  fuch  committee  enters  into  a  recbg-  jp.w.S^S 
nizance,  that  the  infant  fhall  not  marry  without  leave  x  P.  W.  m* 
of  the  Court. 

Where  an  infant  was  Inveigled  fr<Jm  her  guardian 
ncft  affignedby  the  Court,  the  hufband,  the  parion,  and 
the  agents  were  all  committed.  If  there  be  only  an 
apprehenfion  that  an  infant  will  be  married  unequally, 
either  by  the  guardian,  or  his  negle£^,  a  court  of  equity 
will  interpofe,  and  fend  for  the  fnfant,  and  comm^ 
him  to  the  ci^ody  of  a  proper  perfonor  relation,  in  iP.  W.  nj* 
order  to  prevent  fuch  danger. 

A  man  was  committed  for  aflifting  in  condu£)ing 
the  infant  out  of  her  guardian*s  houfe,  and  giving  her  %  Atk.  is?* 
away  at  the  wedding 

Aifere  iiling  of  a  bill  is  fuffitient  to  make  an  infant  Amb.  303. 
a  ward  of  the  Coqrt. 

PerfonaU  attendance,  of  a  perfoti  running  off*  with 
and  marrying  a  ward  of  the  Court,  difpenfed  with  on 
particular  circumftances,  and  on  offering  to  go  before  Amb.  6oi. 
the  Mafter  and  make  a  fettlemenr. 

-There  muft  be  a  reference  to  a  Mafter  for  a  pro- 
per feftlement,  before  a  contempt  fot  marrying  a  ward  z  Ves.jua.  155. 
of  the  Court  can  be  cleared. 

The  Court  often  gives  extra  judicial  direflions  for  A  Granger  may 
an  infant,  and  hears  a  perfon  as  amicus  curia  \  as  in  "p'^^o^J* 

.  rrT>jf\ji  A  ^j  Court  on  bebuf 

the  cafe  of  Lord  DudUy^  a  Itranger  came  and  com-  ofinfanu. 
plained  of  th^  guardian,  and  the  abufe  of  the  infantas 
eftate  ;  upon  this  application,  and  his  undertaking  to 
pay  c6(h.  the  Court  dire£):ed  the  Mafter  to  examine 
the  receiver's  accounts,  to  fee  whether  the  infant  was  %  v«s.  484* 
wronged  or  not. 
Exception!  will  not  lie  to  the  anfwer  of  an  infant.     Anfweir* 

Bunb,  3^.    4  Bro*  a56« 

An   tAfiint's  anfwe^  cannot  be  given  in  evidence 

QL3  againft 
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againft  him,  becaufe  it  is  the  anfwer  of  the  guardian 

3  Pf  W.  «37.     who  is  fworn,  and  not  the  infant. 

Ladies.  Lachcs  wiU  run  againft  an  infant  where  pofleffioa 

t  Vern.  z^6»     IS  recovered  in  the  lifetime  of  the  infant's  father. 

aVex^jun.  la.  Ipfancy  in  a  defendant  is  no  excufe  for  plaintiff's 
delay-, 

ftttuteofu-         If  an  executor,  admmiftrator^  or  truftee  for  an  in- 

nitations.         f^^^^  jicgleift  to  fue  within  fix  years ;  the  ftatuie  of 

3  P.W.309.     limitations  (ball  bind  the  infant. 

An  infant  who  negleds  to  enter  fix  years  after  ho 
<;pmes  of  age,  is  as  much  bound  by  the  ftatute  of  limi- 
tations from  bringing  a  bill  for  an  account  of  pr<9Uts,  aS 

Pt«5.  Ch.  5iS._he,is-fcQm  an  action  of  account  at  (pommon  law. 

KeceOarif.  If  an  infant  borrows  money,  and  applys  the  fame  ici 

payment  for  neceflaries^  he  is  liable  iq  equity  thougb 

iP.W.  559,      pot  law. 
'  An  infant  is  liable  for  neceflarjes,  but  more  con-p 

1  vpz.  jun.  s4<).  federation  will  be  had  for  a  ftvanger  who  advances  him 
money,  than  for  his  truftee  charged  with  paying  him 
a  fum  of  money  when  he  comes.of  age, 

Dee^.  The  ^eed  of  an  infant   is   not  void,  but  voidable 

only:  for  an  infant  cannot  plead  non  eft  fa^um  to  his 

3  P.  W.  loS,     deed,  as  ^feme  covert  may. 

F'ne  and  reco-       A  petition  to  the  King  to  direS  his  Judges  to  take 

V'^'  a  fine  or  recovery  from  an  infant,  referred  to  the  Lord 

phancellor,  he  reported  to  the  King  that  be  thought 

I  Vern.  461.     the  petition  reafonable. 

Mr.  Serjeant  Mayi\uri  obferved,  that  a  fine  e6uld 
not  be  taken  from  an  in'ant;  but  that  a  common  re* 
cover y  migh^  be  had,  a$  defired9  by  the  King's  fpe- 
cial  direftion. 

Said,  an  infant  may  declare  the  ufe  of  a  fine  or 
9pmmon  recoyery,  where  hp  fuffcrs  it  without  a  privy 
feal,  and  the  uie  is  good,  and  the  fine  aqd  recovery 

3  Atk.  710.       |hall  ftand.  ^ 

Jbid.  ^n  infant  may  prefent  to  a  church» 

Vwajiavtt*  Though  an  ipfant  at  feventeen  may  adtninifter,  y^ 

1  Vern.  318.      he  cannot  Commit  a  devaftayit  till  he  is  twenty-one. 

W^il*  An  infant  may  m^ke  a  vyill  of  his  perfpnal  eftate 

1  Vtz  303.       at  feventeen,  the  bool^s  fay  fourteen  fof  a  male,  and 

JnberUance  net        There  is  no  inftancc  of  this  Court's  binding  the 
bound.  inheritance  of  an  infant  byany  difcretionary  zA  of  the 

'  ^"■>^^'       Court.    As  to  perfonal  things,  as  in  the  compofition  for 
1  V«s.  305,       debts,  it  has  be^n  done  \  but  never  as  to  the  inl^f  rit* 
f^nce^    Infant's  property  caj[)not  be  changed. 

'  --  Infants 
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Infants  may,  in  fome  cafes,  be  bound,  if  cmufant  tJi 
their  rights :  as  where  tenant  in  tail,  aged  nineteen,  en-^ 
grofles  a  mortgage  of  the  eftate.     Infant  is  bound  by  a  2  Ves.  us. 
fair  and  reafonable  marriage  fettlement,  but  the  co-  '  ^'  *S»« 
venants  fbould  not  be  conftrued  too  ftridly. 

Infants  are  bound  by  a  decree  taken  by  confent,  ir^sfft/bf  decieci 
although  no  reference  to  a  Matter  to  inquire  whether  i  Bro.  4S4« 
it  was  for  tb^ir  benefit. 

An  infant  may  be   foreclofed  by  decree,   he  caa 
only  ihew  error :    a  purc^hafer  of  the  eftate,  however,  3 Ves.juD.  317. 
^ill  be  liable  to  be  overhauled  in  the  account. 


INJUNCTION 
{Vide  Bill) 

[  iS  either  to  day  a  fuit  in  fome  other  court,  as  in  a  wbat. 

*   Court  of  Law,  Court  of  Admiralty,  an  Ecclefiaf.  [i  p,.  Aim. 
tical  Court,  .or  a  Court  of  Equity  :  or,]  5S»  ^* 

[It  is  for  poileffion  of  land,  or  to  retrain  one  from 
doing  a  fudden  wafte,  or  damage  to  the  freehold  or 
inheritance  of  another,  by  felling  timber,  ploughing 
meadows,  &rt] 

[It  fom'etimes  precedes,  other  times  it  is  fubfequent 
to  the  decree.3  . ' 

[Where  a  bill  is  taken,  pro  confejfo^  by  reafon  of  PerpetMl la- 
the defendant's  contempt  in  ftanding  out  all  procpfs  j  3""^*^ 
if  the  bill  prays  an  injundion  to  quiet  a  poflefSon,  or 
to  ftay  the  defendant's  proceedings  at  law,  the  Court 
will  decree  a  perpetual  one.] 

[\i  is  commonly  j^y  writ  founded  on  an  order  of  How  granted, 
this  Court ;  but  may  be  by  word  of  mouth,  when  the  3  Atk«  567. 
party  to  be  inhibited  is  adually  prefent  in  court.} 

[No  iman£tion  of  any  nature  fiiall  be  granted,  re*  [Toth.  35.] 
vived,  diffolved,  or  ftand  upon  any  private  petition.},  .  *  ^**'  "*• 

[Injunctions  for  pofleiEon,  or  for  ftay  of  fuits  after  Prefented  to  the 
verdicts,  are  to  be  prefented  to  the  Lord  Chancellory  ChanceUor. 
together  with  the  orders  whereupon  they  go  forth,  that 
his.  Lordibip  may  taJce  confideration  of  them  before  [Tothtjs*] 
ihey  go  and  fign  them.}  ' 

[No  injundtion,  or  other  writ,  (hall  be  prefented  by 
ibe  Regiiter  to  be  figned,  without  the  proper  hand  of 

-      0.4  the 
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» 

[Or.Ch.49.      the  fix  dctrk  in  the  caufe,  or  of  his  deputy,  fubfcribed 
x*3-]  thereto.] 

Service*  [This  writ  is  ierved  by  being  (hewn  under  deal,  and 

[iFx.4lm«3t.}  2i  ^ojpy  of  it  delivered.] 

[It  muil  be  ferved  perfonally  on  the  party  bimfelf^ 
his  couftfcl,  attorney,  folicitor,  (iTr.  or  fuch  of  them  as 
ps^i  be  found ;  or  as  the  cafe  may  require.}  > 

[Said,  leaving  it  with  the  attorney,  or  (blkitor's^lerk 
or  fervant,  is  good  fervice.] 

It  is  fervtd  (according  to  the  prefeivt  pradiire)  by> 
*      delivering  a  true  copy  thereof  to  the  party  perfonally^ 
IHoa.  595.        and  (hewing  the  original  under  feal,  and  the  original 
s  Ch.  C^.  1^3.    need  not  be  delivered  in  order  to  compare  the  fame* 

Service  muft  be  perfonal  on  the  party,  unlefs  th^ 
Court,  upon  particular  circumftaoces,  dlfpenfes  with 
perfonal  fervice;  as  where  the  plaintiff  at  law  cannot  be 
found,  or   refides  abroad,    upon  affidavit,   the  Court 
Hiji^.5^5.        will  fubflitute  a  fervice  upon  bis  folicitor  or  attorney. 

Where  ^he  plaintiff  at  law  is^abroad,  and  an  injunc- 
tion bill  filed,  and  a  motion  that  fervice  of  the yii^^o^ 
upon  the  attorney  at  law  (hould  be  good  fervice,  an 
affidavit  of  the  truth  of  the  bill  muft  accompany  the 
motion  for  xht  fubpaena^  in  conformity  to  the  pradice 

2  Bfo.  649.        ^  the  Court  of  £xchequer.  Sid  vtdi  3  Bro.  24.  where 

3  Bro  12.        .  j(  {g  1)^]  J  fufficient  if  the  affidavit  accompany'sithe  mb-« 

«    tion  for  theinjun£^ion, 

^p  ftiy  prccced.      [Where  it  is  prayed  to  fta.y  proceedings,  it  is  com« 

ioj^iacitw.       naonly  upon  fome  matter  fuggefled  in  the  bill;  as  that 

the  complainant  is  iu)t  able,  for  fome  reafons  (hewn, 

to  make  his  defence  in  the  other  court;  though  be 

bath  a  good  difcharge  here  in  equiiry  :    tha(  the  other 

party  has  a  penalty  on  .hiai,  which  be  proceeds  for  at 

law,  and  threatens  to  inake  the  complainant  pay:   <f$ 

that  the  other  Court  has  npt  jurifdiStion  of  the  caufe^ 

.    but  it  is  cognizable  here  ;  pr  that  the  other  Court  re-^ 

fufes.  HUn  fome  rightful  advanuge ;  or  does  injuftice  to . 

hioi  in  the  procef difigs  j^  e|  has  not. power  to  do  him 

right!    it-Jimiim.]  r  rr   .   .         J 

[And  It  is  obtained,  iippn  tnauer  confew^d  in  the 

defendant's  anfwer,  or  upon  fome  matter  of  record^  of 

upon  writing  (hewn  is  courts  whereby  it  appears  there 

[Tbtb.  %%.\      is  ibme  probability,  jbut  the  party  o«ght  to  be  diP. 

charged  in  equity  j   though  pisrha|«;not  elfewbete4 

V  *'  ■  .  IWheA 


injunction;  ^33 

f  Wben  the  defendant  is  in  c^iMeilipt,  or  hts  prayed  a 
diiimms  (to  excufe  his  contempt)  and  bat  not  yet  aa« 
bwered  fucb  bHK} 

[Or  where  the  defendalnt  appeafeth  to  be  old,  and 
hath  flept  Tong.  ] 

[Or  the  creditor  and  debtor  have  been  dead  long 
before  the  fuit.] 

[Or  iMiere  the  defendant  cannot  be  foimd  to  be  "" 

lerved  with  the  fuipafna.] 

[In  any  of  which  cafes,  the  Court  will  ordinarily  [Totb.3(<] 
grant  an  injaodion.] 

(If  it  be  granted  beforfe  aufwer^  it  is  commbiily  till   . 
infWer  Bi>d  further  order.} 

Though  the  Court  wiH  not  proceed  agaihff  a  niein«>  Member  of  Par- 
ber  that  has  privilege  of  Parliaihenf,  if  a  parfikment-  Uameot. 
sian  (aes  at  Uw,  and  a  bill  is  brought  here  to  be  re-- 
lieved,  the  Court  will  enjoin  the  proceedings  at  law  i  Vera.  319. 
till  anfvrer  or  further  order. 

When  a  bill  is  referred  for  impertinence  before  the  impenineoce. 
time  for  anfvering  is  out,  pfaintifF  cannot  have  an  in-  i  Bro.  574. 
jun^ion  of  courfe,  but  on  notice  and  affidavit.  - 

Neither,  can*  it  be  granted,  un)efs  prayed  for  by  the  General reiitf. 
biH)  and  the  prajret  ol  general  reliefdoes  not  extetid  to  Amb.  70. 
an  injunction. 

Injufidion  granted  to  ftay  trial  in  adtons  by  a  bor-  ToftaytrUU    • 
poration  for  petty  cuftoms  till  anfwer,  as  a  defence  at  2  Vez.  6ao. 
law  might  arift  o«t  of  the  anfwer; 

JMLto  be  reireved  agatnft  a  prbmiflbry  note  given  on  Bin  ofezchaoce. 
a  mWHge- brocage  agreement;  on  motion,  the  de*- Amb.  66. 
fendan^^as  reftrained  from  parting  with,  or  aiSgning  3Bi0.477. 
the  note,'  till  anfwer  *a*od  further  oider.  • 

Bin  by  creditors  againft  the  executor,  heir,  and  PaTmcotofflM^ 
purcbafer  of*  a   real  eftate,  charged  far  payment  t>f  ^h 
6thu^ — Motion  for  ah  injuitAion  on  the  purthaferbf 
the  eftMe',-wbt^b  bad  defcended  on  the  bttr,  to  feftrain 
him  from  paying  the  pu^hafenno^y  t^  <he  facth-^' 
There  was  ah  affidavit^  that  there*  was  little,  if  any  ' 

<»ther  fund  for  payment  of  the  debts  befides  *this  eftate.  * 
•^The  defendant  hiKl  n^t  anfwered^  but  Had  obiaindd 
orders  ^r  time. 

Injunction  ordered,  till  anfwer  or  further  order*         3  Bto*  aia. 

Cotfrt  granted  an   injuaiStion  to  llay  the  further  Wafte^ 
digging  a  dkcb,  ^at-wouTd  not^otder'ic  to  be  filled  up  1  Vez.jcn.  140* 
lilT  after  anfwer.  ' 

After  appearance  no  fpecial  injunftioa  aaa  be  ob«  After  appear. 

filled  without  notice,  aVeV.us. 

After 


934 

I 

After  aafwcr* 

Hin4«  593* 
DiflTolving  in* 


AfRdavitof  ier» 


CfoTei  agatnft 
«ljiiolving  ill*; 


MMt  599* 


(Totb.  36.] 


[Coot  Sol.  39.] 
How  obtained. 


INJUNCTION. 

After  anfwer  ai)  injun£lion  is  never  obtained  with* 
out  giving  two  days  notice  thereof  in  writing  to  thd^ 
defendant's  clerk  in  court,  in  order  that  he  may  de- 
fend the  fame^ 

[Where  an  injunflion  is  granted  before  anfwer ;  then 
after  anfwer  is  come  in,  if  the  counfel  for  the  defendant 
allege,  that  the  defendant  has  anfwered  and  denied  the 
whde  equity  of  the  plaintliF's  bin,  (his  contempts,  if 
any,  being  cleared,  and  his  appearance  entered,)  and  alfo^ 
produce  jl  certificate  from  th9  fix  clerk,  that  the  anfwer 
has  been  filed  fourteen  days  at  leafl ;  the  Court  wil)^ 
on  fuch  counfel's  motion,  order  th^  injundion  to  iland 
difTolved  at  a  fhort  day,  nifi  C0ufa^  &c.  Or  perhapt 
without  fuch  certificate,  which  is  ik)w  the  cafe.] 

[If  at  the  day  no  caufe  be  (hewn  ;  then  upon  an 
affidavit  of  due  fervice  of  the  order,  and  91^  motion  the 
order  will  be  made  abfolute.  ] 

[If  in  term  time  and  a  Rolls-day,  it  is  ufually  moved 
to  be  confirmed  at  the  Rolls,  in.  the  e^vening  after  the 
rifing  ofthe  Court  at  ^^^m/^^r.]    Sed quaere,    • 

f  If  the  counfel  who  then  moves  it,  does  not  fliew  an 
affidavit  of  the  fervice  o^  the  order,  it  muft  at  lead  be 
produced  to  the  Regifter,  before  the  order  be  drawn 
up.] 

[But  if  the  appearance  be  not  eatered,  contempts 
cleared,  anfwer  filed  fourteen  days,  all  equity  denied; 
or,  that  exceptions  to  the  anfwer  are  put  in.  (Fide 
ExeepUdns.)  Or  that  the  anfuer  is  reported  ii^fuffi- 
cient ;  any  of  thefe.  are  good  caufes  to  beihewn  ^^ainft 
diflblving  the  injunction.] 

Where  plaintiff  has  equity^«r  h^s  cafe  is  hard, 

Or  becaufe  excepttotns  came  in  only  the  night  or 

morning  before  motion  to  diflblve. 

.   [If  there  be  two  defendants,  the  Court  will  not  or-r 

dtnarily  diflblve  the  injuDdion  till  both  have  anfwerjpd.] 

*[^n  injun^ion  is  never  difiblved  without  motion  on 

the  adyerfe  part,] 

[Said,  the  defendant  after  having  leave  for  a  didlmui 
to<ake  hi&  anfwer,  is  bound,  to  take  notice  of  an'  order 
for  an  injundton,  though  be  be  not  ferved  with  the 
writ.] 

[When  the  defendant  prayed  a  dsdimus  to  take  his 
anfwer,  plea,  isc*  In  the  country,  the  order  fometime 
wa%  that  the  plaintiff's  fix  clerk,  or  under  clerk,  mi^ht, 
without  notian^draw  a  dgckci  ^od  injundion  of 

CQurfei 
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courfe ;  and  fubfcribe  bis  name  to  the  docketi  and  ex^ 
prefs  in  the  writ,  in  the  ufual  form,  the  caufe  of 
granting  the  injun£lion;  both  which,  fo  prepared^ 
were  to  be  prefented  to  be  figncd  :  and  if  the  injundioa 
UTued  forth  in  any  other  manner,  it  was  void.] 

[But  of  tate  fuch  injun<^ion  is  moved  for,  (as  are  I'^junaioo  ob« 
all  others,)  and  is  granted  of  courfe^  till  coming  in  of '**"•'*  ®" "***-  - 
ihe  anfwer,  and  further  order.] 

[Upon  a  plea  or  demurrer's  being  allowed,  the  in*  DiflbNted  upon 
junc);ion  that  was  granted  till  anfwer,  will  commonly  P*«*  «^i<'w«^- 
be  difiblved  on  motion, J 

[But  in  fuch  cafe,  or  upon  coming  in  of  an  anfwer.  Oncominfinol 
the  Court  will  not  diflblve  it  abfolutely  on  the  firft  mo-  '^*  ^^^' 
tion,  (though  therjo  be  an  affidavit  of  notice)  but  on]y 

If  a  plea  be  ordered  to  (land  for  an  anfwer, ,  the  mo- 
tion muft  be   to  diflblve  the  injunSion  «//J,  not  ab-  M3(.  Rep.  i9*( 
folutely. 

If  exceptions  are  flifwp  for  caufe  againft  diflblying 
the  injundion  :  plaintiff  is  ordered  to  procure  the  Maf- 
ter's  report  in  four  days  ;  or  in  de^ault^  the  injundion  HInd.59S, 
io'bedifptlved,  without  further  motion. 

Injunction  jn  a  caufe  abated  by  the  death  of  either 
party,  unlds  a  motion  to  revive  the  fame  within  a  ftated  Ibid^ 
time,  will  bediiToived. 

Injun(9;ion  for  want  of  an  anfwer,  diflblved,  becaufe  a  Kel.Rfp  43* 
not  ferved  till  feveral  months  after  anfwer  came  in. 

The  Court  will  not  diflblve  an  injunction  continued 
pn  exceptions,  if  they  have  notbe^n  filed  a  reafonable  Hind.  599. 
iime  before  motion  made. 

On  crofs  bills,  if  when  firft  anfwered,  fecond  is  not 
anfwer ed  in  eight  days,  injan£iton  will  be  diflolved  on  Ibid* 
motion. 

If  Maftcr's  report  is  not  procured  in  four  days,  after  Ibid* 
exceptions  filed;  or  if  anfwer  is  reported  infufficicot, 
injun<i)ion  will  be  diflblved  abfolutely  $  and  fomefimes 
on  the  firft  motion. 

Injunction  caufe  ftood  over  for  waat  of  parties;  the 
Court  refused  to  diflblve  the  injunction*  or  appoia^  » 
receiver  on  motion,  without  a  fpecial  caufe  of  wafte,  tVcx.  jua.  401^, 
but  compelled  the  plaintifl*  to  fpeed  the  caufe. 

injun^ion  to  reftrain  the  defendants  from 4nfringing 
a  patent,  till  the  validity  of  the  patent  ,was  determined 
^t  law :  verdi^k  for  the  patentee,  (ubjtA  to  the  opinion 
of  the  Court  upon  a  cafe:  the  Court  equally. divided, 

the 


23« 


I N  J  u  N  c  1 1  o  n: 


]  Antt,  a:6. 


ft  Aoftr.  585. 

%  Aaftr.  59  !• 
3  Anftr.  651* 


niad.  596. 
"Wbere  it  doef 


.    the  patentee  wts  therefore  obliged  to  bring  another  aca 
tion:  upon  a  motion  Co  diflblve  the  iiijun£lion,  the 
Lord  Chancellor  faid,  he  would  not  impoTe  any  terms 
3VtB  Jan.  24b.  upon  the  patentee,  nor  diflblve  the  injundicn. 

Where  a  commiffion  to  India  was  not  returned  iit 
two  years,  ^the  Court  diir6lved  an  injundion  which 
had  been  obtained  in  the  caufe  in  the  Exchequer* 

If  an  injunSion  be  granted  for  want  of  an  anfwer, 
and  defendiint  afterwards  demurs,  and  the  demurrer  is 
allowed,  yet  the  tnjundion  is  not  diflblved  till  an  Order 
has  been  obtained  for  that  purpofe* 

When  an  anfwer  has  been  referred  for  impertinence, 
the  Court  will  not  diflblve  the  injundion« 

Injunction  diflblvcd  upon  the  bill  %eing  amended* 

In  fome  particular  cafes  the  Court  will  continue  the 
tnjaik£tion  after  the  defendant  hath  fully  anfwered  the 
equity  of  the  bill. 

[Where  an  injuuflion  is  obtained  with  tcCpt^  to  t 
fuit  at  law  which  is  at  iflTue,  or  wherein  a  declaration 
is  delivered,  it  commonly  gives  leave  to  go  to  trial,  but 
[C01n.Att.44if]  ftays  execution. j 

[The  Court  refufed  to  grant  an  injunfiion  whilft 
a  demurrer  was  depending:  for  until  the  demurrer  be 
argued,  it  does  not  appear  whether  the  Court  has  cog- 
nisance of  the  caufe  or  not ;  till  when,  no  order  ought 
to  be  made.  So  that  it  was  even  doubted  whether  it 
could  infuchcafebe  granted  for  a  fpeci^al  caufe,] 

[Where  upon  the  face  of  the  anfwer  there  appeared 
a  flrong  prefumption  of  equity  for  the  complainantf 
the  Court  continued  the  injun&ion.  to  ftay  trial  at 
law:  as,  where  J.  made  a  grznt  of po/i-fnes  to  B» 
with  covenant  that  he  had  power  to  grant,  but  B.  was 
not  to  pay  rent  till  peaceable  pofTeifion.  B^  brings  an 
adion  at  law  on  the  covenant  of  ^.'s  title  or  power  to 
grant:  jf.  prays  to  be  relieved.  The  matter  being 
confefiedby  anfwer  to  be  as  fet  forth  by  the  coa3plain- 
ant,  the  Court  continued  the  injundion  toftay  trial.] 

[Where  by  the  anfwer  it  appears  to  be  matter  of 
account  that  is  in  queAion,  and  tne,  demand  is  very  imr 
certain,  the  Court  will  commonly  grant,  or  continue 
an  injundion.] 

Injundion  continued  on  exceptions  to  the  anfwer^ 
but  the  mere  allegation  of  plaintiff  that  the  anfwer  is 
tnfufficient^  is  not  ground  to  induce  the  Court  to  con- 
tinue it. 

[Said, 


3  If*.  W.  J96. 

&o  of  a  pica. 

CnntiAuing  ia- 


Continuing  in* 
jun^ion* 


2  Vcs.^4iJ4. 
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[Said,  where  it  is  to  be  obtained  hj  motion  ffft  Ho  v  obtained. 
matter  in  the  anfwer,  the  counfel  muft  put  the  cafe  in 
writing  to  the  Court*    But  I  think  the  praQce  is  not 
fo  now.] 

[Where  it  is  granted  oti  the  merits  of  the  caufe^  or  whew  jt  coa* 
upon  fpecial  caufe  ia  equity,  it  is  commonly  to  fta^od  ]J""?  ***^  ^**^ 
till  hearing,  unlefs  the  plaintiff  delay  his  ftt»t.J  ' 

[Where  the  matter  is  tried  at  law>  this  procefs  flays  ^*^tays  execution. 
execution.]  [Co«.Air.44i.j 

[If  goods  are  taken,  or  money  levied  or  paid  in 
execution,  and   in   the  Sheriff's  bands,   it  will  ftay  [Ibiaen.]^ 
them  there.] 

['Said,  where  money  was  levied,  and  in  the  attor- 
ney's hands,  who  woi^Id  have  retained  it  for  monies 
owing  him  by  bis  client;  yet  the  money  being  in 
difpute  in  this  Court  between  the  parties  at  law,  the 
Cotut  ordered  him  to  bring  it  in  here.] 

[Where  there  is  a  verdiS  at  law,  and  the  defendant 
exhibits  his  bill  for  relief  here,  the  money  mufl:  be  de«» 
pofited  here  before  an  injundion  will  be  granted ;  ex- 
cept in  fome  cafi^s,  where  fpecial  matter  of  equity 
appears  by  the  defendant's  anfwer,  or  fome  formec 
^cree,or  fuch  like*] 

[Suits  in  the  Court  of  Chancery  in  the  Petty -Bag,  Petty-Big. 
hjfdrefacias  ^  privilige^  are  not  to1)c  ftayed  by  in-  [xotb.  37.] 
j<uiih£tion,  but  by  order.] 

[The  defendant  having  prayed  a  dtdimus^  the  com^  in  what  caTca 
pilliifiaat  moved  for  an  injun^ion  :  the  Court  (though  granted. 
the  defendant  had  bail  at  law)  would  not  grant  it  on- 
Other  terms  than  that  the  complainant  fiiould  bring  Where  mooer 
into  Court  the  money  recovered  at  law;  becaufe  theJ^"^  ^  ht^^^t 
complainaiYt  was  going  beyond  Tea.]  • 

[No  injuudlon  for  (lay  of  fuit  at  lav  (hall  be 
graated^  revived,  diflblvedi  or  ftayed,  upon  a  petition, 
nor  any  injund^ion  of  any  other  nature  pafs  by  order, 
upon  petition,  \Vitbout  notice  and  a.  copy  of  the  pet!** 
tioa  firft  h^  by,  or  given  to  the  other  (ide,  and  the 
jHtition  filed  with  the  Regifier,  and  the  order  enfcred.]  Or.Ch.  nj. 

[Whexe  an  injuodibn  ies  granted  by  motion,  |t  muft 
-    be  diflblved  by  motion.]  Com.  Att.44 >- 

[The  Court  would  not  continue  aain}un£tion  upon  continu«togn»; 
a  bill  to  be  relieved  againft  the  penalty  of  a  bond  pro*  j^inaion. 
iecnted  at  law,  except  either  the  money  fwore  by  an- 
fwer due  thereon  was  brought  into  court,  or  the  com- 
^nant  gave  judgment  at  law,  and  a  releafe.of  errors : 

'  ».i^  and 


fljrtd  if  he  had  not  been  thought  of  fuffi<?icnl;^bi!ity,'  the 

Court  would  have  fuffered  the  plaintiff  at  law  to  hav6 

proceeded  tjiere,  fo  far  as  the  return  of  a  TccdnA/cift 

faciasy  to  m^ke  the  bail  liable.  J 

WfieretheCourt      [^  furety  in  a  bond  profecuted  at  law  on  a  counter-* 

«'4«n  money  t6  bond  for  money  he  had  paid,  and  for  other  matter^ 

be  brought  in.     ^p^j^  contraft  and  account:   the  defendant  files  hii 

bill  here,  and  has  an  injun^ion,  t^c»  The  Court  cr«* 
dered  ,the  money  fworn  paid  upon  the  original  bond 
to  be  paid  the  defendant  in  this  Court  in  a, month, 
fubje£t  to  the  dire<^ion  of  the  Court  upon  hearing,  elfef 
^    the  injun£^ion  to  ftand  diflbived. j 

[Where  the  defendant  by  his  apfwer  fwears  a  cer- 
tain fum  of  money  due  to  him,  the  Cdurt  often  will 
not  grant  or  continue  art  injun<Siion,  unlefs  the  plaintiff 
bring  the  money  into  court,  (3ci  Yet  time  will  be 
given  to  bring  it  in,  as  the  greatnefs  of  the  fum,  or 
/  the  diftance  of  the  party  recjuires^  and  the  proceedings 
[iPs.Alm.  37,]  ordered  to  ftay  in  the  meanwhile*] 

[But  if  the  defendant  be  in  contempt,  the  Court 
will  grant  it  withqut  bringing  any  money  into  eoort^ 
[sLToth.  37.       thojLigh  there  have,  been  proceedings  at  Uw.] 

[So  if  matter  beconfeifed  fufficient  for  a  total  relief) 
feff.  the  Court  will  do  the  fame. 

Where  injuiidlion  againft  proceeding  at  law  is  ob-' 
tained  till  anfwer  of  a  defendant  abroad,  plaintiff  is  not. 
compellable  to  bring  the  money  into  court,  except  oa 
fpecial  circumflances,  as  that  the  moneys  is  likely  *te  be 
loft,  fcfr.     a  Jnfir.  366. 

Where  there  is  a  verdi£t  at  law,  and  the  defendant 
exhibits  his  bill  for  relief,  the  money  muft  be  deported 
before  an  injundion  will  be  granted ;  except  in  foni^ 
cafes,  where  fpecial  matter  of  equity  appears  by  the 
defendant's  anfwer,  or  fome  former  decree,  or  fuclt 
Amb,  242.         like. 

t  Bro.452.  After  a  verdtd  at  law  and  ^  bill  iiled  for  an  injunC'^ 

2Bro.  14.  iJon,  which  is  obtained  for  want  of  the  defend^ntV 
uidTiiec^rei  ^^fwer,  the  money  ihall  be  brought  into  court,  o#'tho 
cited.  injun^^ion  difToived,  but  it  muil  be  on  affidavits  con-» 

tradi£ting  the  allegations  of  the  bilK    ' 
JjfidAv'tu  [Said,   an  affidavit  is  not  ordinarily    to  be  r0ad 

againft  an  anfwen} 

[Yet,  where  an  executor,  by  his  anfwer^  fwore  « 

'    eercain  fum  due,  the  Court,  upon  affidavits  of  >ftranger9 

to  the  fuit,  continued  the  injund^ion,  without  ordering 

the 
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tS\t  money  to  ht  brought  into  court;  becaufe  there 

appeared  reafon  to  doubt  whether  it  were  due,  and  the  aToth.  37. 

executor  is  not  privy  to  the  tranfaSions  of  the  teftator^ 

and  fo  it  was  faid  it  would  have  been,  if  by  writing 

or  any  other  matter  (hewn  the  Court,  it  might  feem  , 

doubtful  whether  the  moAey  was  unpaid,] 

Affidavits  were  allowed  to  be  read  far  the  patentee 
of  a  iiew  invention,  on  a  motion  to  diflblve  an  injunc* 
tion  on  coming  in  of  the  anfwer,  on  account  of  the 
great  prejudice  that  would  accrue  to  the  party,  were  3  p,  w.  255, 
the  injun^lion  to  be  diflblved,  and  the  book  allowed  to 
be  dirperfed  and  fold  by  the  defendant. 

Motion  to  difiblve  an  injunction  to  Jhy  wafte  upon 
coming  In  of  the  anfwer.     Affidavits  were  fufFered  to 
be  read  againft  the  anfwer,  in  order  td  fupport  the  in-  lb*i<i-  ia  notis. 
iundion. 

Affidavits  permitted  to  be  read  upon  an  application 
for  an  injun<!ition  to  reftrain  execution  on  a  verdict  at     ^^^    . 
law,  after  the  anfwers  were  come  in. — Yet  faid,  that  and  ihe  catbi 
affidavits  are  not  allowed  to  be  read  againft  the  anfwer,  ^i^e<}- 
cxccpt  in  cafes  of  wafte,  or  other  irreparable  mifchief.     *  Vcr.jun.  427. 

in  fupport  of  a  motion  for  an  injun£iion  on  an  in- 
terpleading bill,  affidavits  of  the  fa£ts  may  be  read,  for^'^cjan*  101. 
it  is  exadly  on  the  footing  of  wafte. 

[The  defendant  being  confiderably' indebted  to  the  Contlnobg  in- 
complainant's  teftator,  difburfed  money  about  his  fu-*  ^"'^ 
fierai,  at  the  executor's  requeft,  for  which  he  brought 
^nl  adion  at  law  againft  the  executor,  who  brought  his 
bill  here;  praying  an  account,  and  ftay  of  proceedings 
at  law;  and  had  an  injundlfon,  which  the  d^endant 
prayed  might  be  diflblved,  at  leaft  as  to'  what  related 
to  the  monies  fo  difburfed.  The  Court  faid,  it  was^ 
to  be  fuppo^ed  he  defigned  to  have  tt  allowed  in  the 
account  when  he  laid  it  out,  (and  fo  he  fliould,)  and 
therefore  the  ihjunSion  was  continued.] 

:  [Admrniftrator  of  a  failor  orders  //•  to  receive  money  Where  the 
due  to- the  faitor:  he  does,  and  puts,  it  into  a  gold**  ^°""  f^«"  •*»^- 
fmith's  bands*     A  will  appears;  of  which  and  pi^o.  X^^^^     '*"'•  ' 
iiate  the  executor  gives  A.  notice  before  tiie  money 
was  paid  to  the  adminiftrator,  ^c^     He  refufes  to  pay 
tiie  money  to  the  executor;  the  executor  fues  him  at 
law :  he  brings  his  bill :  the  executor  fwears  notice  as 
aforefaid.  ^    ihe    Court   ordered    the    money   to, be 
brought  into  courts  or  the  injun£lton  to  be  diifoived.J 

_  ■     •  .-.,..-         ••■*  ■    * 

[Judgment 
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1b  what  cafe 


To  what  cafe 
granted* 


Id  what  cafe^ 
granted* 


In  what  cafe 
p^aaced« 


In  what  cafe 
granted* 


la  what  cafe 
giantcd. 


Xjudgme&t  at  kw  oa  a  bail  bmi-:  a^  biU  %rV9  m4 
ipjvniSidq*.  Tbe  definklattt  fwears  eight  pdumis  dOii 
for  work  Joiie*  The  monej^.  was  ordered  to  be-' 
brQfightifilfltlsOtti^t  ^<w  though  the  Court  iticliiiadf  fit 
havf  ihf  Hij«n3i#a  contimied  witbout  tbAt,  Aeii^  v 
there  wgs  a  judgeieet  at  Urn:  but  in  regard  it  #aa  ii» 
fitQall  a  (iiii!5  it  wa(  ordered  to  be  brought  in.} 

[J.  was  by  obUgatiDii  bouadto  JS^for  pay«Mitt>ol^ 
IQO/*  aod  WIS  indebifd  to  him  oae  hm^rtd  peuiMia 
more  for  rent:  an  aSion  waa  Wought  at  law  on  tim 
bonds  amd  ^^fnteai  had  oo  the  Jbail»b<Htd*  The 
deferdant  by  anfwer  ^waa  the  oike  hundred  f)fe>uniia«oi|'  * 
tbiQ  bo^d  fatisfied*.  The  ^ourt  ocdertd  the^  defendant 
at  law ibould  give,  a  rdeafe  of  ereors  aod  thriiijiii 
tion  to  ftand  as  to  that,  but  to  be  diflblved  as  to 
icnl*]  ..... 

[.Money   levied  on  a  fori  fekiai  was»  in-  fha-^e^ 
condary's  hands :  the conplainaat  prays  anrin;^ 
until  aniwer.     The  .Court  granted  ;it^  and-  faid 
junctions  bad  been  granted  wheve  the  naoney  wois  liM  > 
fecured  as  here  it  was ;  and  that  thcS'  li^aa  the  eafieA^-^" 
(with  refjpieSt  toibe  now  defendant)  that  ever  ^aa 
granjtcd^J  ... 

[If  an  a<^iorK  on.the  cafe  be  profeoofted  at  iaw^anir 
the  de&ndaikt  brings  his  bill  here«  iSc^  and  tfaw^datfend- 
ant  hei^  by  anfweir  fweats  the  nKmey  iue^jite  .Caara 
will  commonly  diflbive  Ih^  inJANiAiony  « eiteeif^iiiMi 
eomplainant  wtU  give  a  jiidgnNent  at  lawtfaditt'loe^  * 
the  money  fworn  due,  ai^d-a  seieafe  of  crrorsb^]    -        '}^- ' 

[Th#  bill  alledges  thai  the  plaimifFtsindobt^d^tf^  . 
the  defeodant  fifty  pounds^  and  the  defen^uic 'fifty 
pounds  to  him;  that  the  defendant  is  a  pilfoaaf  in  th» 
Fleet,  fuesatlaw,  has  an  inter loeueai«y  jud^oiiey  ani^  ' 
wi}l  not  pay  or  .ailosa  what  be. owes.     The^pUiiiiAiC 
prays  an  account^  &cb  and  has  an»injimfiioB«>-T'lM»  "^ 
defendant  by  bts  anfwerfays^  he.returnisd.tbemooM'    * 
due  to  the  pUintiiF  to  him  at  Z^^in  Dttemhm  4w*  - 
The  plaintiff  produced  the  bond^  by .  wbfcli  it  a^eafa4 
the  money  was  not'  payable  till  .Jprii'O^tU     Tto 
Court  ordered  that  upon  the  coosplainant^s  giving  a 
final  judgment  at  kw  for  twenty  poands^  the  fmn  de<« 
manded  there»  and>arelcafeoforfO«(S^inieQrt4s^s,  xbm  - 
injunAion  ftandtfj  .-,   .    : 

[If  money  bq  recovered  at  law^  and  (be  defendant 
brings  bis  bill  to  be  relieved  here,  on  condition  the 

plaintiff 
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]daiotiff  pay  the  money  aad  co(U  recovered  at  law 
ijHo.  court  here^  fubje^l  to  order  on  hearing,  this 
Court  will  coaunQiUy  order  an  injundion,  and  will  in 
the  Qieanwhile  ftay  eicepution^  and  give  fooie  time  for 
'paying  in  the  money;  wich  this  further,  that  the  de-s 
fendant  here  to  be  at  liberty  to  affirm  4iis  judgment, 
if  a  writ  of  error  be  pending  1  or  if  there  be  none,  the 
-complainant  to  give  a  releafe  oi  errors.] 

.[.The  defendant  here  had  judgment  at  law:  the 
^omplainaat  bad  brought  a  writ  of  error,  and  then 
brings  his  bill  here,  and  has  an  injundionr.  The  de- 
fendant being  in  no  contempt,  but  having  taken  a 
dedimm^  prays  leave  to  afficm  his  judgment.  It  was 
granted  bvmy  buthe  to  proceed  no  further  till  further 
order.}. 

[Legatees  fue  in  the  Ecclefiaftical  Court,  that  the  Ecdefiaftitai 
executora  might  (as.  I  fuppofe)  prove  Ithe  will,  and  pay  ^^'^* 
their  legacies.  The  executors  exhibit  a  biU  here  to 
prove  the  willy  it  being  of  lands  as  well  as  perfonal 
eiVatf^aod  c»  ftay  proceedings  in  the  Eccleiitdical 
Cmrt;,  and  offered  by  their  bill  (I  fuppofe)  to  pay 
the,  kgattses.if  there  (hould  be  aflets.  This  Court 
ordered  an  injunction,  and  that  it  Ihould  continue,  the 
executors  giving  feeurity  here  to  perform  the  will)  and 
fpetdfng.tb?  caufe.] 

{Said*  ciQCeptions  alone  are  not  a  fufficient  caufe  for  licc^ioas. 
graming  an  injunflion,  becaufe  they  are  often  put  in 
for  de{a]^4  Jhut  there  muft  be  a  report  alfo  of  the  an^ 
fwer's  iofufficiency*     Psr  Cur.] 

[But  viibere  an  injondion  is  already  granted,  it  will . 
be^  continued ^OB  exceptions;  and  where  exceptions 
came  in  but  the  night  before  the  motion,  the  Court 
haa  refuftd  to  dtfltcdve  the  iojun&ion.  ] 

[Bitt  if  a  report  is  not  procured  upon  excep(i()ns  in 
a  rea4>nahfe  time,  or,  if  the  anfwer  be  reported  fufH- 
cient^  lie.  the  injuhSipn  will  on  motion  be  ordered  to 
be  diflbWed,  nifi  caufa^  &c*] 

[Delay  of  proceedings  here  for  a  long  time  is  good  I>Ha]r. 
caufe  for  diiUving  aa  injun^ion  to  ftay  proceedings  j;com.  Soi.  14.] 
at  Jaw.] 

[Where -there  were  crofs^bills,  the  Court  faid,  if  Crofs-buu, 
afcer  the  firft  bill  is  ^nfwertd,  the  ptamtifi'in  the  rirft 
do  not  anfwer  the  fecood  bill  in  eight  days,   the  in'« 
jun^on  ihouid  be  diilblved  on  petition.] 

^  R.  [The 
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On  what  ittxB       f  T^^^  Court  Ordered  money  fworn  due  on  an  award, 
firanted.  to   bc   brought  into  court,   or  the  ifijuntSlion  to  be 

diflblved  ;  for  by  the  award  it  is  become  res  judicata.^    * 

[Where  there  is  an  appearance  of  equity  with  tbte 
complainant)  or  that   his  cafe  feems  very  hard$  the. 
Court  will  not  eaflly  diflblve  the  injun<9ion.] 

[A  kafe  was  made  for  feven  years i  the  now  de-- 
fendant  had  judgment  in  ejedment  againft  the  com^ 
plainant  by  reafon  of  the  flatute  of  fraods ;  f6r  the 
^Jeafe  was  only  put  into  writing  by  one  prefenti  with* 
out  order  of  the  parties.  The  complainant  prayed 
relief  here,  and  with  affidavits  produced  foroe  acquit'* 
tances  or  receipts  for  the  rent,  which  fay,  according  to 
a?i  agreement  with  the  defendant.  The  Court  faid 
there  might  be  equity  in  the  matter;  for  the  receipts 
are  evidence  of  an  agreement,  and  this  Court  wiil  not 
interpret  the  ftatute  of  frauds  {o  rigorouily  as  the 
Courts  of  Law;  and  however,  it  was  hard  to  turn  a 
tenant  out,  bV.  And  though  the  defendanrhad  fworn 
the  agreement  was  to  continue  but  for  the  life  of  th|^ 
plaintiff's  husband,  now  dead,  and  that  the  rent  was-/ 
to  be  paid  in  corn,  which  was  cheap  ;  yet  the  Cotttt 
ordered  the  injun£lion  to  ftand,  the  caufe  to  be  fpeeded, 
the  plaintiff  in  the  meanwhile  to  pay  the  rent,  and  re- 
pair according  to  agreement.]  / 

[Said,  mending  a  bill  never  moves  or  touches  an  in- 
junflion.     In  Cur.]     Sed  quan* 
I  [If  an  injundion  is  diflblved,  yet  if  there  be  caufe  - 

it  may  be  revived  on  motion.] 

[This  prccefs  is  fometimes  granted  to  ftay  execu*« 
tion,  where  judgments  are  entered  by  afletit  of  parties 
[3Px.Alm,ix.]  for  fecurily  of  money  borrowed,] 
Muhipiicitj  of        [Where  many  aflions  at  law  are  brought  by  the. 
f«itf*  fame  plaintiff  againft  the  fame  defendant,  for  the  fanii^ 

caufe,  this  beiilg  in  the  nature  of  barretry,  thq  Ce^irt 
here  will  grant  an  injunction  to  (lay  the  proceedings 
(3P«.Alm.ii.]  in  all  but  one  of  them.]  "... 

[Said,  if  a  mortgagor  brings  a  bill  ber^  to  redeem, 
it  is  at  law  accounted  a  breach  of  covenant  for  quiet 
enjoyment:  but  if  an  aflion  of  covenant,  be  m  fu^h 
cafe  brought,  this  Court  will  grant  an  injun3ion> 
Per  Cur.} 

[The  defendant's  plea  being  allowed,  he  moved  to  • 
diffolve  the  plaintiff's  injun<5tion.  The  Court  faid^  . 
when  the  plea  is  allowed,  there  is  ordinarily  an  end  of 

Che 


in  what  cafe 
granted. 


rie-*  allcwed. 
InjufiCticn  dir« 
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the  injufiSton,  but  not  always.  The  defendant  had 
pleaded  &n]y  what  the  pJaintiff  had  confefled  and  fet 
forth,  zf/z^an  award;  and  though  the  defendant  and 
refcrceiit  hare  dcnifed  aH  praQice,  ind  fwdrn  that*  the 
pittintifF  was  heard,  ani  thtf  award  dulj^  obtained,  j^et 
it  was  faid,  praflice  and  unfair  proceedings  are  oftbri 
found  In  awards.'  The  cbunfdlfbr  the  defendants  faid, 
the  other  fidfeotlght  to  Aev^  fome  equity  confefte'd  or 
allowed  in  the  anfwer;  but  was  anfwered  by  the  Court,  ' 
that  though^  awards  are  favotired  here  becaufe  they  tend 
to  -fettre  peace  among  parties^  and  although  there  be' 
nolfeeofthis  motion,  yet  an  injunAion  is  not  to  be 
abfdutely  diffolved  upon  the  allowande  of  the  plea, 
but  only  nifii  becaufe  there  may  be  fome  equity  fhewfi 
to  CdtidAue  it.  The  Court  however  ordered  the  mo- 
ney awarded  to  be  brought  into  court  by  the  firft  feal^ 
or  the  injtittdion  to  ftand  diffolved  without  further 
moCfonr  thb  plaintiff  to  enter  up  his  judgment,  (having 
at  law  a'  Verdi£i,)  and  tax  his  toft$,  which  were  alfo  to 
be  brought  lA,'  but;  to  ftay  execution,  though  the 
Cotttt  fcemed  wilting  to  h^vc  had  him  forbear  entering 
judgmefli.]  ' 

[A^n  injtiili^ion  to  ftay  wafte  muft  be  had  upon  a  WaBc. 
bill  fited  to  that  purpofev]         ' 

[It  is  commonly  granted*  fot  him  in  reverfion  or 
remainder  agatnft  tenant  for  life,  or  other  particular 
tenant,  to  ftay  or  forbear  wafte  in  houfes, 'wood,  or 
timb^f,  ^hfeUe  it  rs  begun  td  be  dohe,  or  reafonablc 
caufe  to  fear  it  will  be ;  or  to  prevent  or  hinder  the 
ploughh)^  up  of  andent  meadows,  not  ploughed  up  of 
t#effty  year*i)6fore ;  or  for  the  prefcrvation  ot'  main-' 
Cenance  of  inclofure  of  twenty  years  ftanding,  or 
more;  or  to  hinder  the  doing  of  any  otisar  fpoil  or 
w»fte  in  lands.] 

[Injdnii^l^ons  againff  thcfdiifig  of  timber,' or  plough- 
ing of  ancient  paftures,  or  for  the  maintaining  in- 
clofures,  fhall  be  granted  according  to  thecircum- 
ftacices  of  the  cafe;  but  not  where  the  defendant  by 
•bis^aofwer  claimeth  a  fiate  of  inheritance,  ej^cept 
where  he  claims  in  truft,  or  upon  fome  cithir  fpecial  [aToih,  3?.]' 
ground.] 

[If  the  defendant  (hew  that  he  has  an  eftate  without 
tmff^eachmeut  of  wafte,  it  is  ordinarily  a  good  caufe  lo  fiC.  R.  212  ] 
prevent  or  diffoive  the  injundion.]  ^ 

{Yet  it  is  faid,  this  writ  is-fometimes  granted  to^  ftay 
fpcfil,  even  againft  him  that  may  by  law  or  provifion 

R  2 ..  ^  of 
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of  the  parties  do  it^  where  th^  doing  itieems  nudicioiM^t 

[iPv.Alm.  II.  and  againft  the  public  good;    as  in   cutting  jroung 
Toth.  s&s.j       timber,  pr.oftratiiig  hqufes,  ai»d  fuch  like^]    >       , 

{Though  a  bilUs  exhibited)  ye^  a^  affidavit  of  w^ft^ 
comcDitted  fx  threatened,  is  ordinariiy  neceijiary  tp4|i« 
duce  the  Coort  to  grant  the  injunction,  j 

[But  fomeumes  on  .filing  the  bili»  without  affidavit, 
and  even  h^fiHt  fuhpmtSM  ferved,  the  Court  wU|  granf 
iPx.A}rD»36.   it*3 

[So  in  the  cafe  of  hofpitaUands  (lately  decreed  by 
this  Court):  the  Court,  partly. from  the.  defendant's 
own  confeilion,  partly  becaufe  tjbe.coQiiplainant  feeoied 
not  to  defign  to  renew  to  the  prefent  tenant  (the  de<p 
fci^dant}  when,  his  leafe  was  out^  the  Court,  X.hjy 
being  pretty  well  fatisfied  there,  was  dangc^^^waAe 
would  be  done,  granted  it  without  affidavit.] 
:  [This  writ  was  prayed  to  refirain  tenant  fory^ars 
from  doing  wafte  in  a  warren,  upon,  affidavit  of  (icweral 
great,  numbers  of  coneys  deftroyed  at  unfeafonable 
times:  it  was  alfo  alledged  that  he  cut  timber- trees» 
&f,  (and  fo  I  fuppofe  they  would  have  had  a&.injii«c- 
tion  for  altogether).  The  Court  faid  an  ii>|undi0R 
might  as.  well  be  granted  to  kevp  a  man  in  quiet  pof* 
feffion.  of  his  houfe  }  but  it  being  urged,  thajc  i%  w^a  a 
very  confiderable  warren,  and  that  the  leilee's  term 
was  near  an  end,  it  was  granted.] 

[Said,  for  (laying  wafte,  this  writ  is  to  b^  grafted 
againft  tbofe  only  who  claim  or-  hold,  (^ither  ivfme- 
diately  or  mediately  under  him  that  prays  it*] 

[And  though  this  Court  will  ftay.a  mere.leflee.from 

doing  wafte,  yet  not  [or  not  fo  eaiUy]  a.moitgage<:  or 

his  Icflee.     In  Cur.  ] 

To  quiet poffef-       [This  writ  is  fometimes  granted  to  quiet  ^,poilef* 

ftoa»  jipn  of  corporeal  things,  as  houfes,  lands,  £ff <«  .  Byt,] 

[It  is  not  to  be  granted,  fpr  fuch  pijrpofey,  f^ye 

where  the  pofTeffipn  hath  continued  i}^,  the  {>Uipii|F  t^y 

the  fpace  of  three  years  pafty  be^re  the  bill  fx^uhJited^ 

and  upon  the  fame  title,  and  not  upoi^  any.  .titjl^  jdy 

fToth.  37.]       l^*v^  {or  at  wiU,].or  determined,  of  wbicih  the  Court 

1  Vero.  156.      niuft  be  fatisfied  by  oath»]  .:   ».  ^     -.  . 

[Said,  the  plaintiff  muft  alfo  have  fuci^pofl^ffioa 

[or  rather  title  continuing]  at  the  time  of  the  motion, 

and  the  in}4;inflion  is  to  be  given  onJy  for  fucsh  ^  pof«> 

feffion  [ar  upon  Aich  a  title],  ai^  l^e  then  hatbl]    ,    . 

[  WhOre  the  defendant  was  \n  poiTeffipp  a^  the  time^ 

.    of  the  bill  exhibited,  and  the  plaintiff*  after  entered,  an 

injundion 
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ihjandrdn  was  granted  againft  the  plaintiff  to  avoid 
the  pofleffion.] 

[Another  time,  in  fuch  a  cafe,  the  defendant  prayed 
lie  might  have  an  injundion,  or  the  bill  be  difmiffed, 
and  thdf  €oaf t  held  it  reafonable  he  (hopid  have  one  fCuy.  Rep.  51; 
or  the  other.]  h-  H0.I 

[Injiinjtion  for  pofieffion  before  hearing  hinders  not  How  it  opcnlN. 
the  defendant's  fuit  at  law,  making  a  leafe,  tricing  a 
diftrefs,   Vc»  and  it  may,   as  in  other  cafes,  if  the 
plaintHPdelay  Ws  fuit,  be  diffoJved.] 

'fSaid,  a^^fffuf/injuni^on  to  quiet  pofleffion,  19  Peroetnat  Ib- 
on^  to  be  granted  where  there  has  been  a  long  unia-  j«»«*»«»» 
terrupted  pofleffion.     In  Cur.] 

[But  it  is  fometimes  granted  upon  a  decree,  where 
imrt  haVe  been  ftveral  trials  at  law.] 

[An  iffiie  w4s  direded  to  be  tried  at  law,  whether 
a  will  or  ho  will,  and  found  no  will,  and  thereupon 
a  perpetual  injundton  awarded  againft  the  defendant 
^t  to  prove  the  pretended  will   in  the  pretogative  [i  ch.  C«..  So,] 
Co^irtj  (even)  touching  perfonal  eftate.] 

{Heretdfore,  in  cafe  of  obftinate  difobedience  in 
the  breach  of  a  decree,  an  injunction  ufed  to  be^  ' 
^titc6'yfi3p'ama  of  afum:  and  upon  affidavit  or  other 
fulBcfent  proof  of  perfifting  in  contempt,  fines  were  to 
be  pronounced  or  fet  by  the  Lord  Chancellor  in  open 
court,  and  to  be  eftreated  down  kito  the  hamper  ^f  [Toth.44.] 
fptecral  order.] 

[Efut'I  db  not  find  fbis  courfe  faa^  been  ufed  of 
late.]  ' 

[Sometirtes  pending  the  futt,  the  Court  will  order 
a  party  the"' pofleffion,  or  that  the  rents  not  already 
paid,  be  ftayed  in  the  tenant's  hands  till  hearing;  and 
iometinicsfit  will  order  both.] 

"^I^Other  times,  it  will  order  a  receiver,  iHrho  fhall Recetfcr* 
tike  the  tents  and  profits  and  pay  thehi  into  court,  or 
acc6uii^  for  them  when  the  Court  fhall  require ;  and 
bt  to  enter  Into  fuch  recognizance  as  the  Court  direds, 
to  (eeure  hh  doing  fo.] 

[The  lord  of  a  manor  brihgs  cje£lrhent9  agatinft  his  Cootempt« 
cuftomary  tenants,  upon  pretence  of  forfeiture: 'the 
teWanti  (or  fome  of  them)  bring  a  bill  here,  praying 
he 'may  mew  what  breaches  of  the  cuftom  he  defigns 
to  Jnfift  upon  at  the  trial,  upon  the  general  ifTue  in 
ije^iom  firtna:  ht  being  in  contempt,  the  Court 
without  entedng  into  the  merits,  ordered  an  injunc- 
tion.] 

R3  [This 
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I 

[This  procefs  is  faid  fo  have  been  heretofoie  very 
frequently  granted  to  flay  fuits  upcm  the-  flatute  of  2 
£d,  6.  cap.  13.  for  treble  damages  for  not  iecting  ou( 
tythes;  [becaufe)  a^  I  fuppofe,  it  is  ia  natuae  of  a 

f^p*. Aim.  15.. penalty;]    and   the  party    fcnt  to  the  Ecck&aflkal 

Toih.  113.J        Court.] 

Tntutj^  f  Wifer^  there  was  a^^profecotton  at  law  for  petjury 

'    in  this  Court',  the  Court  granted  an  injundton^  the 
[Toth.  114.]     caufe  befe  not  being  yet  heaid.]} 

Prhiirge.  {If  a  privileged  perfon  of  this  court  is  fued  elfc^ 

where  at  law,  he  may  ftay  the  fait  by  injun^ion  ;  for 
he  fhould  be  fued  in  the  Petty^Bag  office^  and  not 
elfe  where,]  .« 

[The  plaintiff  went  over  defendant's  grouik]  into. his 

houfe,  to  ferve  binn   wt^h  ftfubpasna  of  this  Cpuit,  for 

which  the  defendant  brought  an  a£kioo  at  law,  .iqttare 

ddmumyBcc.  c'laufum  fngit :  and  upon  rootton  here^the 

fPf.H.ch.i68  ]  adiori  oPtrefpafs  was  flayed  by  jnjundion*] 

In  cdfed.  ln].unclions  ibaH   be   inrolied,    or   the  uar^fctipts 

Toth.  38.  thereof  filed* 

piiTuived.  [Sdid,  the  Court  does  not  at  the  lafl  feal  after  term 

ordinarily  dif{c>ive  injun(5iions«  j 

[Where  an  injun6iton  4s  diibbeyed,  on  4>9ih  theiieef, 

'  procefs  of  contempt  is  to  ifiue  agi4nfl  the  contemiM>r, 

as  in  other  cafes,  till  he  yield  obedieace;   nor  ia^h^.to 

«  be  heard  in  the  principal  cafe,  till  henyield  QbedtenQe>] 

BairifTs,  who  had  ferved  ^n  exectMiOo  4B  breat^h  of 

»i  fnjundtlon,  iind  money. hid  in  tho^houfti,  aiK).  carry 

it  away;  the  party,  at  whofe  fuitthe  c^tecution  ifiued, 

jVern.zoT,      was  ord^red^to  nDalcefatfsfa^Hdn.  ...     , 

aVcrn.  519.  An  rnjufidtioAidocs  notpreycntan  cntry«  - 


In  what  Cafes  granted. 


«}    -n 


ft  Ve«.  ig, 


,  IT  .may  be, obtained  after  anfwer  arid  demurref:  on 
-      afl[KiRded  bill.}  but  not  of  com rle.    ' Amh^  104.. .  \ 
3Atk. 694^  It    feems,   however,  that  an   injuJi.Aion  pai5iho^,be 

granted  ppq^  a  Hn^imm^SP  ^^^  ^^  antwer  to  an  ana^ndfed 

biil,  ^  it  is  contrary. to  the  ^ule  and  praAtce  of, the 

i^onn\,   if  on  the  coming  in  of  the  anrwcr  Jq  die 

3  A  k.  694,        am^n(](ad  bllj^  fulHcient  grouncis  are  difcloffj^^  plain- 

a  Vc?.  19..        jj^'  „|^y  jx)pv<»  for  an  injj^ut^i^q  on  tlje  merits. 

Xnjuixi^ion  granted  on  amended  bill  on /fecial  motion^ 
,   wi.thout,^n  afjdayit  in  fupport  of  the  ameiidm^ht  or 
3  Bio.  425.        equity  of  the  bill,  after  inJMndion  dilToivGd  on  the 
.   original  bill, 

^    '  After 
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'  ^Afin  iifjtinAion  dlflblvcd  on  the  meriis^  a  motion  to  t  Ves.  19. 
ftaymal  of  i^j^mcnt  ull  full  anfwcr  to  ihe  amended  '  Xnftr^Tss^''* 
bill  reftifcd  with  co(b.    •  I .  n  r.      . 

After  iniundion  diflbived  upon  the  merits,  and  fup- 
pleitienca]  bill  for  the  fajiie  nraccer,  the  plaintiff  cannot 
tf/*  cour/e  move  for  an^injund^ion  till  anfwer,  but  it 
-muft  he  mored  fpecialij  with  notice*«-^And  the  defend- 
iiftt'6*8flting  for  time  to  anfwcr^  is  not  a  waiver  of  the  ir- 
regularity of  the  injunction ;  had  he  moved  to  have  ex-  Amb.  105. 
emotion  lawarded^at'iaw,  .but  not.  a<ftually  levied,  that  *  An(ir.5S3, 
Miould  have  been  acknowledging  the  injundtion  and 
flifpenfing  with  the  irregularity  of  it. 

Where  th^re  is  a  truft,  norwithftanding  the  Eccle*, 
filaftical  Court  has  o^fginal  jurifdidiion  in  legacies,  this 
Court  wHI  grant  an  injunClion,   tfufts  being  proper  i  Aik. 49 t« 
iorthe  cognizance  of  this  Court. 

I  Heprefentative^   of  mortgagee,    after    foreclofure, 
fell  the    mortgaged    premtfes,    and    the   amount   not 
bem^  iofficfent  to  pay  the  debt,  bring  an  a^ion  on  jAtk.  723. 
the  bond  j  the  Court  refufcd  an  injun&ion  to  ftay  pro-  '  ^^°'  '^S* 

Leftbe  of  a  houfe  covenants  to  repair,  accident^  by 
ifire  exeefited-;  the.  houfe  is  burnt,  leQbr  having  in- 
^red^/ receives  the  infurance  money  and  neglects  to 
rebuHd,"'apon  ati- a^^ion  at.law  for  rent,    this  Court  Amb.  6^0. 
gr«rntied  anitfjunSion  till  the  houfe  was  rebuth. 

•After  a  decree  for- payment  of  debts^  of  teltator,  a 
ere^ibof  AiaH  be  reiUained  from  proceeding  at  law  i  Bro.  1^3, 
^gainfi?  his  executor. 

Injunction  granted  to  ftay  proceedings  at  law,  on  a 
bond  for  performante  of  covenants,  to  build  a  bridge, 
and  an  ifl'ue  airefled  to  try  what  damage  was  fuftairied;  ^  ^^^^  ^,^, 
the  fum  mentioned  in  the  bond  being  in  the  nature  of  2  Bro»  341* 
a  penalty. 

The  praflice  of  a  court  of  law  compelling  a  plain- 
tiff on  a  bond  nofto  take  c'xecutibn  beybru!  his  real 
debt,  does  not  ouftthe'jurrfditSion  of  thife  Court  from  aBro,  7^, 
granting  an  injtiiiftion. 

PfaintifPs  houfe  being  fb  near  ^thi^  eharch,  that  the 
'  five  o'clock  bell,  rung  in  the  irjOfriing,  difturbed  her; 
(he  came  to*  art  agreementMh  writing,  with  the  church- 
wardens  artd  inhabitants  at  aveflry,  th^t  fliie  wogld 
crcft  a  cupo[d  arid  clocfk  at  th^eHiirch,  in  confideration  ^  P.  W,  z66* 
'  of  which,  thfe  five  o'clock  bell  Wafs  not  io  rin'g  in  the 
morning.  This  agreement  binding,  and  an  injundlion 
Awarded  agajnft  ringing  the  b*U. 

R  4  Granted 
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I  tro.  543. 

3  P.  W.  1^8^ 
I  Br<r.  166. 


Amb*  737* 
}  BnK  451. 


aBro  So. 

9  P.  W.  389. 
Amb  S5<i$! 
Z  Atk.  183. 


Andrews  t».' 
Cradocky 
Juac  m,  1714^ 
MS. 


Atwood  ▼.  At- 
wcod,  Eaff, 
1718^  MS. 


Hurkerfield  t, 
Ayi'fworrh, 
•Jrtn    1734, 
MS, 


1  QflUiit^iaKeftraift Aefend»nt  from  rtcweringa d^ 
i|»«iid  from  one.oC,  tbe  plaintiffs^  defendant  bavjog.ter 
prefented  tothejiatgent  cl  tlw  ptbcr  plaintiff;  (on  a  ttci^ 
of  marriage  with  Ms  ddiii{ghier)  thatf>there  ;Was  joo  fii^^ 
dencsi^oBxiftiog.         ^  . .    i    . 

InjittfkSdont.arQ  jTonaetMiies.  gran  ted  taflay  waftcJb 
fellings  timber  and  pther  trees.  :<  ;•:• 

.  So>.li9  jreftf^in'theexecucor  of -a  perfon  to  wboiti 
private  iettcf »  we^  written,  fjr cm  publifbing  thtm 
without  the  confcnt  of  tbcexecutorai^f.tbe  pArfon  wbo 
wrote  them* 

So,  againfi  a  publication^^  picatically  taken  fxouk 
another,  but  not  againft  a  fair  abridgment.  .> 

One  having  fold  a  bookfellar  a  book  of  noada  |Miintcd 
in  leubr-prefa  1  after  the  expirAtiooxkfthe.&cftifonrteeti 
)ear9,  fokd  it  to  anptber,  who  pubn&cdtbe  higb^j-oadi 
upon  copper^plates  and  the.orofe^roaiis  inletier-fwfft^ 
aptathe  laA  an  injuniStion  wa3  gcamted^  ibc.aiftifadr 
having  no  reflating  right  aa  agatolt  bis  own  affi^ec^ 
after  the  fit^  fourteen  years^  and  tht^  being  part  of  th<t 
former  work,  although  the  delineation  on  coppen*pIaAe| 
is  a  new  work»  a       )        . .    * 

7  he,  .Court  will  not  ilay  working  a  .QQalHiBine$ 
biH.wiii  fometimes  seftsaiii  defendahc  from  •opeoiog 
fnine?,  {^^.  even' if  he  has  only  threatened  to.do  it*  .  ' 
y  Where,  .a  man.  comes  into  eifuity  for  money,  ivtcio 
his  wite,  thifr  Court  puta/luch.Jtorins  upon  hiui  asafc 
juft,  but  it  will  not  enjoin  aman  frimi  proceeding,  in 
tiie^cclefiaftibal  Court  for  a  legacy  given  bis  wife^ 
nor  from  relcafing  a  debt  due  ta  her.  j  v. 

All  tiijtnTdion.^was  granted  on  behalf  of  a  wife 
againlTher  hi«fi>aRdv.to  quiet  her  in  bee  feparate:  eAate, 
and  to.  pre  vent  his /forcing  her  to  undo  ^  the  contra^ 
which  he  had  made  with  her  and  her  trnftees. 

•Defendant  was  enjoined  by  the  Diichy  Court*  of 
jLfijic^Jkr^  fcom  proceeding  at  law  upon  a  hood  $  •  be 
aher wards  removed  from  the  jurifdiiStion,  .and  prot 
ceeded  at  law  upon  the  faid  bond;  bill  was  filed.tO'rc- 
ftrainthefaid  a^Moo;.  defendant's  aoftver  admiibtd  the 
pidceedings  to  tfaue  l>ucby  Court:  upona  motion  for 
an  injuntSiion,  the  Chancellor  faid)  that  this  Court 
ought  cot  to  ^arry  on  an  injitiQ&ion  awarded  by  an  in- 
ferior Court<w'i(hout  entering  ihfo  the  confiderattOQ» 
whether  there  were  good  reafons  for  granting  that 
injtindion* 

InjunAion  iflued  to  rtfirain  defendaiit^  thei  widow 

and 


*i 
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aod  admifdflvatfix  of  the  inldhic,  fwmiVpe&^g  of 
his  i^opiBrty^  in  the  funds^>on;tiie  groand  of  having 
icpModered  the  rea)  eftate,  of  which-  ^  waa  in  pof- 1  Aoir.  17^ 
felibn  for^ the  plaintifFs,  tbo^ciMldrem    .  '      *- 

Injun&ion  before   anfwer  refufed,   'to.  ftfelpeac  a 
breach  of  concrad  where  ao  ttefpafa  was  committed,  3  Anftr.  645, 
and   no  immediate  injury  iikely   to  be  fuAalned.— •  749- 
And  lb  to  prevent  a  tenant  feUing  dung 'off  the  farm 
contrary  to  the  covenanta  in  a  kale.     Sfd  ffiJe  i^ntrUf 
Gia/i  V.  Lcrd  Biifqfi^jn  mtis* 

Injunction  granted  to  prevent  the. negotiating  a  note 
ik/kiSne^  at  play,  upon  affidavit^  before  fervics  of  the  3  AnOr.  %^\. 
fmbpcena. 

Inji^nfiton  is  fom^imes  granted  to  qui^t  men  in  Toquictpoir^P- 
their  poiTeSons  before  hearing,  as  where  tbi?  plaintiff  ?<>"'»«!<>'«  *^«*^- 
bad  bcien  un  po&ffion  for  the  fpace  of  three  years  vern.  ,^6. 
beforf  the  bill  filed,  upon  a  title  yet  undeiepqiined* 

•So^an  injandioQ  was  granted  before  anfwer,  on  s  Cb.  Ca.  7<i. 
behalf  of  law  patentees,*  to  prevent  the  iale  of  law* 
books  printed  beyond  fea^  and  to  ftay  them  in  the 
Cttftom<'Hiai>re»  * 

The  Court  will  grant  injunftion  before  anfwer,  ^or  Againft  contT- 
a  plain  appareot  ikuifance,  ot\  certificate,  affidavit,  and  n«'ng*n«ifanM. 
^oticei.io  the  party,  his  derk  in  court,  or  folicitor ;    ***  '  ^•** 
but  in  cafe  of  a  fpecial  aiiifance,  the  Court  experts  the 
party^to.fhew  his  right,  and  how  he  is  particularly 
aggrieved,  before  this  writ  will  be  granted* 

ll.'inay  alfo  be  obtained  to  prevent  ntuttiplicity  of'r^P'*'®*^*^^- 
faita,  ia  which  cafe  the  Court  will  dired  a  trial  at  i^lb"ch.  Ji*!' 
law  to  determine  them  alh 

A  man  having  granted  to  J^  S.  common  in  his 
down  for  om  iunJrid  iheep  and  y$W  rams.  The  bill 
complained  the  grantor  ovsrftocked  the  common,  fo 
that  the  plaintiff,  the  grantee,  could  have  no  benefit 
of  the  grant,  and  prayed  the  grantor  qiight  be  en- 
joined not  to  overftock,  i*fc,  j  upon  debate,  the  Court  %  Vero.  iza, 
difmiiled  the  bilL 

>  Court  did  not  grant  an  injun<£lion  to  refiraia  the 
defendant  from  encroaching  on  pJatntiff's  right  to  fup^- 
ply  the  borough  of  Smthiyark  with  water,  til)  hctxad  2  Atk.  391* 
eftablifiied  his  right  at  law; 

An  injao£lion  will  iiot  be  granted  to  ftay  proceed- 
ings  on  a  i»<2»i[ii»i^'>— Nor^toftey;  the  ufeof  a  mar- 
)eet.—» Nor  to  ftay  proceedings  at  law  on  a  bond  given  2  Vez.  398. 415. 
for  the  refignation  of  an  office. — Nor  to  ftay  proceed*  3  ^f"*  S7« 
ings  at  law  in  an  afiion  againft  the  au^ioneer  for  the 

dcpofit, 
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iepofit,  therfe  having  been  great  delay  on  the  part  of 
^Bro.  470.        the  vemJor.— '(Sfrf  t;//fc  4  Br9.  4^i« 

J.  dlverttiki  a  wat^r-courfe,  which  put  B,  to  great 

expence,  &c.  and  the  divef Gon  being  a  nurfance  to  B. 

he  brought  an  aSion^  agaihft  which  an  injtin£kton  was 

granted:  it  being  proved  that  B.  faw  the  work  when 
ftEq.  Ca.Abr,  carrying  on,  and  never  (hewed  the  leaft  difagreement^ 
522.  pi.  3.        i^yj  rather  approbation  snd  confent. 

This  Court  will  not  fiiffef  a  man  to  be  fiied  at  law 

f0r  executing  its  procefs  irregularly,  the  irregulaiitjr 
Vers,  2(9«        b^itig  on\f  puntfhable  here* 


Tojiay  Proceedings  at  Law  {pi). 

^        •  »  •  ■■ 

Anfwcr.  T?^^  fotclWy  taking  moftfey  from  defendant  which 

^    he   had  won   at  play,  though  the  anfwer  dented 

I  Vern,4S9.      ^ll  the  circumftances  charged  by  the  bill;  granted. 

£zecuaoa.  Injunfllon  to  (lay  execution  and  ^rial  not  granted 

3  Bro.  87,        ,on  one  motion.  ' 

^«ii.  Where  bail  is  put  in  above,  an  tnjunSion  to  (lay 

proceedings  ag^inft  the  principal  extends  to  ftay  pro- 
ceedings againft  the  bail:  when  the  bail  is'  only  put 
in  below,  it  extends  to  ftay  proceedings  on  the  bail** 

AflBb.  yu         *tond. 

Afcer  biJi  by  the  principal  debtor  for  an  injundion 
difmi/rec),  the  bail  cannot  bring  another  upon  the  fame 

aVez.  630.       equity,  unlefe  for  coll ufion. 

Conteropt,  PlaintlfF  obtained  an  injunflion  to  ftaj^  proceedings 

at  law,  and  was  taken  on  a  capias  ad  fatisfadeftdum^ 
before  notice  of  the  injunftion.  Court  'r^fiifed  to  dif- 
charge  him, '  it  was  no  contempt  in  the  defendant*,  and 

I  Anftr.  36.       the  procefs  at  law  legally  iiTued. 

Injunflion  to  ftay  proceedings  at  law,  plaintifF^fter* 
'wards  entered  into  an  order  by  confent,  before  a 
judge,  that  on  perfeSing  bail,  proceedings  (hould 
ftay  tin  within  four  days  of  the  next  term,'  bail  not 

{a)  lnjun€lr«n9  aie«rrfr<Jeoifd  in»je£lmcmca^es,  whctethtpiitf  ig^wt 

'  (o  five  judfLOieni.in  rJe^^iQcm  to  prevent  tsUl,  to.fi re ^eleafe  o€  cf^n* 

«n<t  to  cojii'ent,i)ot  to  bring  f  writ  of  error  \  and  to  this  it  isrometimrs 

Cilb.  Ca,  195.    added,  to  deliver  pofltfllon  as  the  Court  upon  hcanng  /haJl  diied.  ^  TSia 

forwards  the  defendant  at  fow,  and  be  crold  n6t  have  mPiTy  if  tie  «fcre  to 

proceed  to  tral.  /r  n«t  th'u  rule,  tnftaied^  to$  cxtenfive  ?  fir  if  an  injun^iem 

Vie>e  grortcd  m  all  cafii  ofejedment^  irr^arable  injury  might  jometimes  arife  ) 

cs  in  tbt  caft  'where  a  ttnanty  byjttt.ng  up  afalfe  agrceminr for  a  (tife,  mtght 

e'  talr  an  irjunfHcrt  agam/i  fin  ^eHttient  hfB^gh  •  iy  bis  /tmdkrdg  and  ktep 

foJ)'Jfii,nfor  the  Jake  of  dttct  mating  tbeeflgtu 

being 


' 


INJUNCTION.  t5i 

Wing  peHcfifdft  defetKiant  proceeded  at  law«     The 

Court  thought  the  iajundlioip  was  diflblved   by  the  » Anftr.  6x. 

confenC  to  pcoceed  at  la w»  although  but  conditionally. 

On  a  bill  for  discovery  and  injun£);ion  to  flay  pro* 
ceedjngs  at  law,   defendant    (the  plaimiiF  at  law) 

'  .ftated  himfelf  to  be  a  mere  agent  for  the  other  defend- 
ants, and  ignorant  of  the  tranfadlon  *,  the  other  de- 
fendant lived  abroad  :    an  tnjundlion   was  moved  for 
as  of  courfe ;    but  there  appearing  danger  of  lo/ing  2  Anflr,  502, 
other  ma^rial  evidence  by  the  delay  :  It  was  refufed. 
Where  plaintiff  at  law  diftraincjd,  and  on  replevin 
made  three  conufances  as  bailiff  to  different  perfons, 
an  affidavit  ftatiiig  the  only  claim  to  be  under  one  of 
the  perfosns,  and  that  he  had  abfconded  infolvent,  did  ^Antir.eiS^ 
not  entitle  the  plaintiff  in  equity  to  an  injundlion. 

yf^  fued  at  law  on  a  policy  of  infurance^  which  he  Notice. 
had  made  as  agent  for  B.  the  underwriters  filed  a  bill 
for  a  diicovery  and  injun£tion.     On  motion  for  an  in- 
jiinfiion  on  affidavit  of  B/s  reGding  abroad,  //•  muft  3  Aofir.eis. 
have  notice. 

,  ,  An  iipjujK^on  cannot  be  extended  to  one  who  is 
not  aparty  to.the  fuir,  as  where  an  a£lion  was  brought 
by  the  holder  of  a  bill  of  exchange,  againfl  plaintiff, 
the  acceptor.  He  filed  his  bill,  apd  obtained  an  in- 
jun£lion  for  want  of  an  anfwer,  th^  holder  of  the  bill 
then  returned  it  to  the  indorfer,  who  brought  a  frefli 
adion,  and  the  Court  refufed  to  extend  the  injup<Stioa  z  An1r.52f. 
to  him.  555* 

An  injunflion  to  flay  proceedings  at,law^  extends  to 
prevent  a  fuit  againft  the  fl^eriffs  for  not,. paying  over 
money  levied  under  an  execution  in  the  original  fuit,  %  Anftr.  55s.' 
before  the  injundtioniiTued;  butit  mutt  be  paid  intocourt*  5^9*  . 

An  injun£lion    upon   an  attachment,   dedimus^  or  Spiritual  Court.. 
upon  the  defendant's  praying  time  to  anfwer,  does 

.not    extend    to  flay  proceedings    in   the    Spiritual  P.  w.  301. 
Court. 

.  Jf^  on  the.fervijcc  of  the  injunflion' to  ftay  proceedings  How  the  jnjanc. 
at  law,  the  defendant  hath  not  commenced  his  a£lion,  '*®°  operates. 
he  cannot  fue  out  procefs  ;  .if  he  hatb,  but  not  ferved 

.  the  fame,  or  in  cafe  he  hatb,  but  hatb  not  delivered  or 
filed  any  declaration,  he  cannot  proceed.  If  there  be 
a  declaration,  he  may  call  for  a  plea,  and  for  want 
thereof  iign  judgment.  If  the  caufe  be  at  ifiiie,  he 
may  go  to  trial,  if  that  hath  been  had,  and  verdid  ob- 
tl^ined)  he  may  proceed  to  judgment,  and  affirm  .  if  Hind.  5;5. 

error 

/ 


r 


.  -.  T    , 


^5^  IP^  jrtJ^CTl  ON. 

mKel.z7*  error  hath  bcert  brought;  btit  if  judgment  hath  been 
executed,  and  debt  and  cofts  levied  thereon,  fherifF 
cannot  pay  the  fame,  execution  being  ftayed'tiH  an-^ 
fwer  or  further  ordfer; 

An  injunftion  maybe  extended  to  flay  trial,  if  the 

Notice, ,  plaintiff  makes  an  affidavit  that  he  believes  a  difcovcry 

wHlarffe  out  of  the  defendant's  Vnfwer,  fo'  as  totrf- 

Hind.  597.        able  him  to  make  a  good  defence  at  law;  this  Is  ^ 

Jpceial  motion,  and  requires  notice. 

Aftioh  againftf  an  executor  before  the  bill  filed  fbt" 
3Bro.  t}.  an'injunftroit,  plaintiff  difcontinues,  he  may  provtf^iis* 
^firo.  ibj.       cQf^5  at  law  in  addition  to  his  debt,  under  the  decree. 

After  a  verdid!  at  law,  the  money  multbc  depbfttetl 
Hind.  5^7/       before  an  injunflion  wi)l  be  granted. 

If  plaintiff  pray  to  ftay  proceedings'  at  law  iipoh  1*' 
bond,  they  (hall  not  be  ftayed,  unlefs  he  fubmits  t6.be 
bound  by  the  order  of  Court,  not  to  bring  any  wrt^of 
iVeni«i2e.     error. 

In  an  injunftion  ezuk^t  fuhpeenam^yHfathtf^nt 

the  bill  filed,  4^5  yfrtn»  c.  16.  and  after  it  is,  and 

defendant  hath  appeared,  on  afiidavit  of  the  prOcedJings 

at  law,  and  notice  of  motion,  an  injundiOo  may  he 

Hind.  586.       applied  for  on  the  merits^ 

To  Jay  Wojlt.  .    . 

T  ESSEE  covenants  not  to  plough  pafture*'land5,  if 

^  ht  does,  then  to  pay  after  the  rate  of  7.0  si  per 

aere  ploughed)  per  annum  ^^  injundtdn  againft  the  te« 

.   V         nantl's  ploughing  refufed,  as  the  parties  themfdveshad 

»Vcra.  ir^.      fettled  the  damages. 

,      In  the  long  vacation  upon  petition  wfth  affidavit 
and  certificace  of  bill  filed,    an   injundlion  may   be 

Hind.  5«3.        granted.  ' 

Xsefet.  lAfke  for  yewt/ans  wafiiy  remainder  to  the  Biflrop^ 

ei  Lond&n^  upon  a  blllbfthe  Biihopagainft  dielelTee 
to  present  his  digging  the  ground  for  brick,  atii  ia* 

iP.  w,  527.    jundion  was  awarded.  ' 

A  bill  wa^  brought  by  a  ground  landlord  -^^atnft 
dn  under-leiTee,  who  held  by  leafe^from  the  original 

3  Atk.  723.       leffce,  to  fiay  wade,  and  an  injunction  was  granted* 

Rema'vder.man,  A  Temalnder-man  tfv  fee  may^have  an  injua*d\iort  to 
ftay  wifte  in  the  firft  tenant  ftMr.  life>  notwichftanding 

3  Atk.  723.       an  intermediate  eftatefor  life  ;  and  this  without  proof, 

2  Atk.  3S3.       If  tenant  for  life  infifts  upon  the  right. 

The 
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,  The  firft  tenant  for  life  cuts  down  ttmbar^  the  fe*  ttnmfor  life. 
bond  files  his  bill  in  this  covirt  for  tXi  injundion  t0  3>^tk.94. 
ftay  wafte,  and  it  was  granted. 

Truftccs  to  prcfcrve  contingent  remainders  may  ^rufien* 
hriog  a  bill  to  ftay  wafte  in  the  tenant  for  life.  3  Atk.94.754. 

.  J.  devifes  lands  to  his  Ton  and  his  heirs,  but  in  cafe 
he  ihould  not  attain  twenty-oae,and;die  without  ifTue, 
then  he  gives  his  lands  to  hi$  daughters^  and  diredls 
they  ihould.  be  fold,  and  th.e  money  divided  amongft 
them  3^  the  fon,  who  wanted  three* quarters  of  a  year 
of  tweiUy-one,  intended  cutting  down  3000  il  worth 
of  timber,  upon  a  bill  by  the  daughters  to  flay  wafteyCs  Atk.'»o9.] 
be,  .was  enjoined^ 

Bill  to  have  an  account  and  fatisfaflion  for  wafte^ 
in  cutting. down  trees,  without. praying  an  injux|i3ien,  3  Atk.  %€t. 
difoiiiTed.  .1 

.  lo  a  bill  to  ftay  wafte,  the  plainti£F,  is  not  entitled  TrM  damaga, 
to  a  difcovery,  unlefs  he  waives  the  penalty,  whichivs  Atk.457. 
treble  .^m;|ges  by  the  ftatute  of  G/flftr^r*  . 

.  |t  is  not  a- fufficient  inducement  to  the  Court  to 
diflblve  an  injuniSiion  for  ftaying  wafte,  .that  the.de«<« 
fendant  in  his  anfwer  fwears  he  has  not  committed  any 
wafte  fince  the  filing^bf  the  bllJ,  for  as  he  admit;s,  that 
he  has  done  wafte  before,  the  Court  will  prefume  he 
may  do  further  wafte,  and  the  injundtion  will  be  con*  3  Atk.4S5< 
tinued. 

Motion  before  anfwer  to  ftay  wafte  in  digging  mines  Tu'e. 
of  coal,  upon  an  dffidavit  of  the  titlu  wafte  sind  a  cer*  i  Bm.  57. 
tificate  iJi  the  bill  filed  ;.but  as  U^appeared  £hat  the  de^^  3  ^<^-  49^- 
fi^Mlant  itK  up  a.  title  to  the  inheritance,  ^,  Court  ^^ 
fufesd  the  motion,  tiU  anfwer  or  default  in  putting  it.4n« 

Termor  may  have  an  injundioa    to   ftay   wafte  r^nwr. 
againfthisleffee.  ,  ,.  Amb.  105. 

Tenant  for  lifcj^  without  impeachment  of  wafte  fflk.^^^'?"'/*''^i/'' 
joined  from  cutting  down  trees  planted  for  flioUer.  or  ,  b  o.  159V 
«cpament«  .        .   i^fot.if^^  ^ftvo.gs.  s^ro.  549. 

The.patroa^^f  aKving*  may  have^'ai):  injuni^ionr /"o/roip. 
ag^inft  the  incumbent  to  ftay  wafte,  or  •gai'**^  the^^'^-^ss^^i 
widow  of  a  late  incumbent,  during  a.  vacancy.*^So 
may  the  Actoroey^General  againft  a  Biflipp. 

BfU  to  ftay  wafte  may  be  filed  on  behalf  of  an  ii^fant  3  ^^k.  %iu 
en  ventre/a  mere. 

.  The  Court  will  fometrmesofdor  a  buildings  which  ^j^^Ww^ 
is  ccoiliag,  not  to  be  proceeded ^  in,  though  not  direS  [  vcj  Ita* 
it  to  be  pulled  down.  /,    '•  ' 

The 
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I  Bro*  5SS. 

z  Bro.  64* 

tenants  in  com- 
mon., 
9  Bro*  622t 


ifuifance* 
3- Atk.  7«;o. 
Amb.  158* 


2  Vez.  453« 


I  Vcz.  476. 
1  Bfo.  57. 


1  Vfz.  476. 
I  Bro*  451. 

Stat.  4cb  &  5th 
Ann.  c.  i6. 


HinJ.  588. 


3  Ve2,  jun,  3, 


Hind.  539« 


The  Oourt  will  not  reftrain  that  wbkh  has  been 
€fijo)red  for  twenty  years  pad,  but  if  that  which  hat 
been  fo  enjoyed  is  ufed  in  a  different  way,  (o  as  to  do 
mifchief^  the  Court  may  interpofe  ;  an  in^xindiofi  was 
ordered  to  reftrain  the  defendant  from  uimg  damis^ 
wares,  ^c.  fo  as  to  prevent  the  water  flowing  to  the. 
plaintiiF^s  mill  vn  fuch  regular  quantities,  as  it  h^ 
ordinarity  done. 

Injun^ion  may  be  granted  againft  a  lefiee  of  a  fiAi-  ^ 
pond,  to  reftrain  hin>  from  injuring  it. 

Injun(9:ion  to  ftay  wafte  rcfufed  where  tbepiaintilF 
and  defendant  in  pofleftion  are  tenants  in  cpmmpii. 

A  bill  to  this  Court  to  reftrain  nuiiances,  extends 
to  fuch  only  as  are  nuifances  at  law ;  and  the  fears  of 
mankind,  though  reafonable  ones,  will  ()0t,  create  %' 
nuifahce.  ,,  ' 

In  a  plain  cafe  of  wafte  or  nuifance,  upon  a,  certifi-  . 
cate  and  affidavit,  and  notice  an  injumftipn  is  granted 
before  anfwer,  but  if  it  be  a  fpecial  cafe,  upon  ^  partir 
cttlar  right  the  Court  will  not  grant  an  injun^ion  till  ; 
4ffier  anfwer. 

A  general  affidavit  that  plaintiffs  were  entitled,  to 
the  fee-ftrnplc,  is  not  f^ificient  co  obtain  an  iojun<filjbn 
to  ftay  wafte,  a  particular  title  muft  be  ftated. 

If  the  right  be  on  record,  as  a  patent,  or  in  cafe  of 
a  book  vending,  which  by  z&  of  parliament  is  vefted 
in  a  particular  perfon,  the  Court  will  grant  an  ii^junc* 
tion  to  prevent  that  right  being  infringed.  • 
,  If  the  bill  be  to  ftay  wafte,  a  fubpaend  may  ifTue 
before  bill  fifed ;  bur  it  ought  to  be  filed  before  the 
return  of  the  writ,  and  after  defendaru  hath  appeared, ' 
affidavit  of  wafte  may  be  filed,  and  upon  notice  of 
motion,  an  injundlion  will  be  granted  if  there  be 
oierits. 

Tenant  for  life  having  made  a  leafe  to-  defendan|[, 
of  coaUmines,  amounting  to  a  forfeiture,  cannot  joiiv^ 
the  remainder- Qiao  in  a  bill  for  an  injuiuSiion  to  ihcT. 
defendant  to  ftay  working  the  mine. 

To  yield  upy  quiet ^  or  continue  PoJfeJJion 

of  Larid. 

THIS  writ  \%  a  judicial  writ,  and  itibfequent  to  a 
decree,  being. in  the  nature  of  a  writ  of  cxecu- 
.    tion,  or  habfac,  poffl  \ 
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Perpetual  Injun&wn. 

lr|l7HERE  the  cafe  requires  it,  the  Court  will  grant 
^^     a  perpetual  injunfliioni    as  in  the  following 
inftancer,  vtx. 

Againft  proving  a  wilt  in  the  fpiritual  court ;  the 
fame  having. been  found,  on  a  trial  at  law^  to  be  no  Ch.Ca.  So. 
will. 

To  ftay  afiions  at  la\)ir>of  feveral  pcrfons,  where  the  *  ^^^*  *^^* 
right  had  been  tried  and  determined  by  one  trial. 

A  determination  by  the  Court  for  the  performance  of 
trufts,  has  been  held  a  ground  for  a  bill  for  a  perpetual 
injunflion  againft  the  party,  fetting  up  a  legal  eftate  %  Vc«.  90. 
to  overturn  the  decree. 

Perpetual  injundion  granted  againft  fuing  upon  a  C^.  temp, 
bond  of  fifty  years  ftanding.  ^»»c*»»  77- 

Acceptance  of  a  bill  of  exchange  becoming  void 
'    by  the  law  of  a  foreign  country  ;  and  the  fame  having  ^q-  Ca.  Abr, 
been  vacated  by  a  competent  court  there ;  a  perpetual  J{[  7/^ '  **  ^*** 
injundion  was  granted  againft  proceedings  here. 

After  feveral  verdifts  in  ejedlment,  the  Court  will  i  P.  w.  $jt. 
grant  a  perpetual  injunflion  ;  fo  after  two  trials  at  bar,  »Bro.P.C.2i7. 
and  the  rather  where  it  directs  the  iflue. 

For  more  on  this  head,  fee  2  Eq,  Ca.  Mr.  522. 
Miif.  1 2 1— 1 30.  and  Fonblahq.  Treat.  ofEquif^i 

I  vol.    29.  30.  38.  2  vol.  II.  89* 

f¥'  '  .i  I     ■  ■  '      '  ■  .     ■  -   I  ■    ■.     ■  ^1, ^^^ 

'        / 

INTERROGATORIES 


ARE  queftions  exhibited  in  writtng,  to  be 
^^    witncfles,  parties,  or  contemners,  to  be 


alked  Wh»t. 
exa-' 

mined.       -  ?  »> 


Interrogatories  of  Parties  and  Contemnory. 

Vide  Contempt. 

['*pHE  defendant  is  fomerimes  ordered  to  ^  ^^'^^^  T^tttn^zm  i%z* 

-*     mined  on  interrogatories,  to  difcovcr  fraud  ani  mncd, 
pradtice,  or  a  contempt,  pt  both.] 

7  [If 


is6  IKTERROGATQRLES. 

In  cafes  of  cob.       [If  a  party  deny  the  contempt,  he  is  commonly  by 
tcirpt.  order  examined  before  a  Matter,  on  interrogatories  . 

fettled  by  him,  who  (hall  certi.^y  if  the  contempt  be 

proved  or.  no.] 
When  copy  of         [Said,  if  the  party  be  examined  on  a  (bare)  con- 

Jbc"the7arty.    ^^"'P^*  ^^  **"  *^*^^  *  ^P/  ^^  ^^^  int(j^rrogatorres,] 

[If  it  is  for  a  fourth  infufficient  aafwer,  or  fucft* 
nmed/"  ^"*    "^^c*  the  party  fbal!  not  only  anfvifer,  but  fhal!  atfo 

ftand  comtfiitted' till  he  anfvirer  interrogatories,  to  be 
rn  «  ov  exhibited  before  an  e^^miner,  touching  the  point  fo" 
f Pr.  H.  Ch.  lo.  infuflictcntly  anfwcred.] 

.   [A'defendant,  who,  after  fotir  fuch  anfwers,  was  to 
be  examined,  bad,' by  order  of  Court,  (for  fpecial  rea- 
fonS)}  leave  for  one  of  her  counfel  to  fee  the  interrb- 
titb.  Ca.  66«1  gatories  (to  advifc  her  upon  them  in  points  of  law)  bat' 

not  to  have  a  copy.] 
ffiterrogatorids         ^  A  defcfndant  ordered  to  be  examined  to  an  account, 
I^^ltr*'''^*  is  examined  fliort;  the  plaintifF  prays  that  the  interro- 
AccDunu  gatories  may  be  amended,  which  the  Court  denied,] 

4icoMmr.  ^b^  way  ^^^  1^  ^^^  to  examine  to  a  matter  of  ac- 

count  before  hearing;  but  after,  before  a  Mafter,  if 
t)ie  witneflps  be  in  town  or  near ;  if  not,  then  by  com« 
miffion  to  be  direfled  by  the  Mafter,  upon  his  certifi« 
tH»r«4sS.  cate;  and  either  party  may  examine  wttnefies  to  an 
account,  or  to  a  particular  thiiig,  after  hearing.  *  f 
[A  defendant  having  anfwertd  the  firft  inierrogatd* 
ries  imperfe^ly,  was  ordered  to  be  exaihined  on  nev 
ones;  which  being  exhibited,  he  anfwered  only  the 
former  ;  upon  motion,  the  Court  ordered  him  to  pay 
cofts,  to  be  taxed  by  a  Mafter;  as  not  having  obeyed 
the  order  of  Court,  but  given  the  phiintiiF  a  needitf^' 
expenet.} 

[In  cafe  of  a  profecutipn  of  a  contempt  for  breach  of 
^n  order  of  Court,  or  otherwife  grounded  upon  aH  affi- 
davit, the  interrogatories  fliatt  not  be  extisnded  to  any  ^ 
'  other  matter  than  what  is  contained  in  the  faid  affidavit 
or  order.     And  if  any  other  be  exhibited,  the  party  to  * 
{Or.Cb.114.]  be  examined  may  for  that  reafon  demur  to  them,  or 

refufe  to  anfwer  them.] 

f  A  perfon  in  (*oncempt  appeared  on  an  attachment, 
and  offered  to  be  examined  on  interrogatories;  the- 
Court  ordered  them  to  be  haftened  dnd  filed  in  four  * 
days,  (though  the  common  time  allowed 'is  eighti) 
.  or  the  party  to  be  difcfaarged.] 

[After  a  party  is  brought  in  upon  a  contempt^  and 


TNtERROGATORrES;  %sf 

U  ordered  t6  be  examined  on  intcfro^atorm  }  if  be 
r^fufes^'l^e  will  be  cpamitced.] 

[So  it  is,  if  be  enters  bis  appearance  with  tbe  i^if- 
tei:  ispoa  a  procefs  of  comtmpt,  and  it  ordered  to  be  [Of.  tk*  M4«] 
•xatnined  ;  and  departs  without  being  empnaad^  and  cur.  cia.  §#• 
without  Jicence.] 

Tbe^aintiff  being  a  very  weak  nfean,  and  to  be  Mate  to  UttU. 
examined  upon  interrogaiories,  the  Mafter  was  ordered 
to  take  his  cotaminacioo^  that  no  advantage  fliould  ht  3  >*•  ^*  >%• ' 
taken  of  his  weakneft.  ^, 

After  the  defendant  bat  been  examined  oa  inteiro-  ToftififyciM* 
gatorlcs,  and  publication  pafied,  tbe  plaintiff  -ought  n^o^tioa. 
not  to  have.a  comofiifion  to  examine  witne£et4o  fal^  3*^*  W.4it# 
fify  the  deftndant's  examination. 

An  order  having  been  obtained  for  the  examination 
of  certain  perfons^  before  the  Mafter,.^r«  inUr$Jifim^ 
liberty  was  mpved  for  toexhibit  interrogatories  before 
the Mafter,  to  falfify  their exaoiinatioii \  andordecedf  f  iie; s|. 
ns  of  courfey  without  notice. 


InUrrogat^kti  tf  Witneffcs 


CA 


RE  eidiibtted  by  the  party,  or  diredtd  by  the  tfoweiUbSiti« 
Coert^  to  be  prepoM,  and  aflecd  the  witoefta, 
examined  in  ttte  caufe»  touching  the  merits tbettafyor 
fome  incident  Cheretn.] 

[They  areeiiher  dire£|  on  tbe  part  of  himtbat  pro-^  How Aadti. 
dttcea  the  witneflet}   or  counter  int«rfogateries  oik 
the  behalf  of  the  adverfe  party.] 

[Ordinarily,  both  plaintiff  and  defendant  nray  es« 
hrbit  dired  and  counter  interrogatories.] 

[Thay  muft  be  drawn,  or  perufed  and  fi^ed  by  Slgnctf. 
counfel ;  eife  they  are  to  ftand  fupprefled.]  (Or.  Ch«  rf%  ] 

[They  miift  be  exhibited  before  any  wkneiii  kt 
examined  on  either  fide.} 

(They  muft  be  engrofled  on  parchment.}  finnflWu 

[If  the  witneffes  hi  examined  befafe  an  £xamiifcr 
of  ibe  Court,  the  interrogatories  muft  be  produced  be« 
fore,  and  left  with  him  :  if,  in  the  country^  on  a  xqvof^ 
miAon,  the  interrogatories  muft  be  ^either,  annexed  to 
the  commiffion  at  the  iffuing  thereof^  or  by  confent  of 
parties  {which  now  feema  to  be  generally  intended );  ^^J**^^^^ 
they  may  be  exhibited  before  the  Commifioners^cp  Htf!4#i/ 
openmg  the  commtffionvl 

S  [Said, 


»5»  INTBRROGATORlESi 

[ Said,  if  dm  Commiffion  wort  e$  pariif  btrct^^ 
{Pr.H.Ch.i5.]  fort,  the  interrogatories  %rcie  alway«  iofihiiod.  ki  Ibf 

commiffion.] 
H«wdr9wm  [Interrogatories  muft  be  fliort,  pcrtiiient,  «ttd  t9 

1  v«.  J.  406.    ^  points  ncccffary,]  o/tbey  will  be fupfpreiTcd.  {They 
[Or.  Ch.  X73.J   tnuft  not  be  leading  ;  if  they  be,  tbe  depoficiona  aw  tm 

ftand  fopprefled.] 

[Thefe  are  accoimted  kadiog  wor4s :  Did  yov  HOC 

do,  or  feefttch,  or  Cuch  a;  tiling  I  ^^«  And  (o are  aiU  fiidi 

as  are  too  particular,  or  feem  to  point  meje  to^ooefidr 

of  the  qucftion  tkui  tbe  other.] 

When  letdina        Defendant's  fourth  interrogatory^bfcing  Icadiaigi  nlfasy 

fupynffftf.         together  with  tbe  depofiuon^  Aipprefled;  and  Jeaw 

was  given  to  exhibit  nevr  interrogatories,  for  ike  eica^ 

ffttnationof  the  fame  witneflesi,  ta  be  feuled  by  the 

Aoik  5^5.         M^ften'^The  Court  will'  neit  idways  aliow  focbin* 

dulgenres,  yrbere  the  depofition&are  fiipprefled. 
New isfle»909a*       [When  witnciiiet  aae  eaaminedy  in  court,  upon  a 
toricsi  fcbedule  of  interrogatories,  tbere  ibaU  be  no  new  i»*> 

terrogacories  put  in  to  examine  the  fame  witnefies :  but 
new  interrogatories  may  be' exhibited  in  court  for  exa- 
mining new  wilne^s,  U  any  time  before  publication, 
though  there  has  been  a  Joint  commifllion  executed  in 
the  country:  and  tbe  Court  will,  on  motion,  give 
leave,  on  a  fepplemental  hiU,  to  ad4  to  the  &ft:  inter- 
[Or.  Ch.  10).]   rogatories,  (o-  as.  the   pew   interrogatories  contain 

nothing  but  what  relates  to  the  fuppleaieot*] 

[If  either  party  have  a  commiilion  dt  nwpj  after  he 

hath.eiKamined  on  a  former,  be  muft  examine  on  the 

fame  interrogatories,  as  were  exhibited  by  bloi  on  ;hc 

former  conmiiffioo,  and  n^  other,  without  order  or 

confent  of  parties*] — And  the  Court  very  feldoaa  M]* 

lows   new  interrogator ies   to  be  exhibited,  as   it  is 

Amlr.^Si.^*^'    attended  with'  inconvetiiifnces  ;   and,  it  is  prefiunei^ 

Giib '  Rep!  150.  that  thoce  has  been  a  4irt;overy  nudo  of  the  prdofs, 

1  Har.  461.       when  the  party  is  defirous  to  exannne  upon  a  new  fet 

of  interrogatories.    « 

But  before  the  examiner,  tbe  party  may  examine 
upon  a  new  fet  of  interrogatocies,  becaufe  that  is  pre* 
ftnned  ta  be  the  examination  of  the  Judge,  and  the 

Pr!c.' Ch .' 3W.'   J^SP  ^^y  ^siti^iac  ^POi>  interrogatories  §x  n  naui^ 
1Eq.Ca.Ab.23V  out  of  the  articfes;  befides  the  Examiner  is^  ac^the 

peril  of  his  oftce,  to  .'make  no  difcovery  of  the  proofc. 

[If  .leav.e  be  given  to  examine  a  witnefs  after  pnW 
lication,  and  before  hearing,  a  Maftec  is  commoaly 

ordered. 


INTEREST.  a59 

ofitrti  ta  fetile  tht  tnterrogatories,  tbit  they  miy  be  Mafter  to  fetik, 

ta  fiich  points  only  ai  were  omitted  before,  arMJ  as  art 

now  ordered  to  be  examined  to«     Interrogatories  for 

proving  particular  points  needful  upon  a  refereftce  to 

9  Mafter,  Ibatt  be  dired^d  by  the  Mafter^  and  fliaii  be 

t#  f¥^  points  only.] —  Fid^  Re/erenci, 

The  platntiflF's  Chriftian  nafbe  being  miftaken  iii  Supprefled. 
tlM»  tifte  of  the  interrogatories,  the  depoAliona  could  " 
noc  be  read,.  Aor  would  the  Court  permit', the  title  to 
be  Amended,  though  itioft  of  the  witneilea  fince  their  2  Vera.4Js. 
examination  were  gone  to  fea.  '    . 

A  witneft  has  been  dtreSed  to  be  eiramined  on  in-  Witneni  to  tt« 
tevrogatpries,  and  the  Court  has,  tn  fome  cafes,  ordered  ^*"^* 
a  witneft  to  attend  perfooally^  where  there  have  bceo  2^  Ve<.ieo. 
dkMrbtt. 

The  examination  of  witnefies,  being  foreigners^  Fomgoen,  wit« 
muft  be^ii^  Ertgtifit  aMktbe  interrogatories  muft,  for  '^^^'* 
that  purpofe,  be  tranflated  into  the  language  of  the  ,  AtkiT. 
dieponeots,  aM  their  anfwer  tranilated  by  fworn  infer--  4  Bfo.  90* 
praters^ 


INTEREST. 

VIDE 

Legacy. 

fC  AID,  ne  JiHcreft  (hall  be  paid  for  a  legacy  till  . 

*^  demaad^  whatever  it  be  charged  upon,  ei^cept  a  Ja  uponTie. 
erne  of  p^^ment  be  appointed  by  the  WilK]— /7^  giicj^ 

[Said,  Spiritual  Court  will  allow  a  year  fof  the'Wbat  time  al- 
peyaMmt  of  a  legacy, J  le IdJ'*'  ^"^*"* 

If  a  legacy  be  chafged  upon  land,  which  yields  pro-  pJom"  hat  time 
fits,  and  there  is  no  time  for  paynoent  mentioned  in  allowed  upon  le- 
abe  .will,  it  (hall  carry  iotereft  from   the   teftator^s  ?»<=y* 
de»th,  .  .p.w.ae. 

If  a  legacy  out  of  perfooal  e^ztt^andno  time  of  pay*  *  '^^  j^'*S* 
mini  mmtiomd  in  the  will,  it  carries  intereft  only  from  \  vm.' jo3.' 
^  end  of  the  year,  after  the  death  of  the  teftator.    -   Bunb.  940/ 

If  a  Icgiicy  be  charged  upon  a  dry  reverfion,  it  fliall  3  **•  w.  253. 
earry  inttreft  only  fiom  a  year  after  the  death  of  the  2  P.  w.  27. 
lector. 

S2  If 


06©  I  N  T  E  RE  S  T. 

If  a  legacy  be  given  out  of  perfonal  eftate,  confifting 
of  moilgages  carrying  Jntereft,  or  of  ftocks  yielding 
profit  MTf-ye#iriy,  it  ihali  carry  intcreft  from  the  death 
of  tbeieAa(,Qr. 

If  ch^  legacy  be'bfought  into  co^rt,  and  the  legati^e 
has  notice  of  it,  fo  that  it  is-hi$  fault  not  to  pray  to 
have  th^  mo^ey^  or  that  the.  money  fliduld  be  put  out^ 
the  legatee^  in  fuch  cafe,  fliall  lofe  the  intereft  from  the 
lime<  the  if  gacy  was  brought  into  court;  but  if  .the 
iPe.W.  27.F  money  was  put  out^  he  (hall  have  the  intereft  wbi^b 
the  money  fo  put  out  yielded. 

If  a  man  devife .  lands,  for  itbe  payment  of  de^ts, 

hi$  fimple  conitrad  d^bts  iball  carry  iutereft,' a>  th^ 

iP.  ,w,  »7.      land,  which  is. the  fund,  yields  aqnual  profits.     Sjfd 

canir^j  2  Vt%.  363 — 587  I  Bro.  41.  and  i  P.  W.  %%%. 

lotereft  giv^n  in   equity  upon  a  fimple  cootra£l 

1  Vri.  J.  63.     debt,  as  at  law,  it  is  done,  either  by  contrad  or  ia 

damage^,  for  tytxy  debt  detained. 
Intereft  MpoD  in.      Ufon  a  mortgage,  it  has  been  determined  that  the 
i*Ch!  Ct  i.%%    w^of^g^g^®  ^^  ^^ve  intcxeft  upon  intereft.    Conifc^ 
s  ch!  Ca!  150!    1  f^ern*  169.  2  Fern.  29^'  ^  ^^*  i^^^  99» 

1  p.  w,453.  After  decree  to  foreclofe  and  the  report  of  the  fuai 
i*Bro.  C7I.  ^^  ^^^  principal  and  intereft  confirmed^  the  intere^ 
aVez.j.  i^9.    becomcs  principal. 

On  bonds  or  legacies,  the  intereft,  fubfequent  to  the 
.    report,  is  only  to  be  computed  upon  the  principal. , 
I'p.  w.  377.         Where  the  debt  is  not  before  liquidated,  intereft  is 
4  Bro.  157.       only  given  from  the  time  of  the  Matter's  report  con- 
%  Aik.  108.       firmed.— 4  Ero*  157.  from  the  date  of  the  report.  . 

But  where  the  debt  is  liquidated >  before^  this  Court 

2  AtV.2i2.       often  g^yc^  intereft  from  the  time  of  liquidation^ 
further  direc-        Refcryaiioo  pf  further  direfiions  generally  has  not 
tioni  been  confidered  to  referve  intcreft,  except  after  a  trial 
2V«47o.      at  law,.-. 

And  yet  there  is  a  difcretionary  power  in  this  Qofcl 
to  allow  intereft  upon  fpecial  circumftances,  though 
not  referved^  as  where  the  deman^d  in  its  nature  car* 
rres  intereft,  as  a  bond,  ISc,  or  where  it  appears  that 

ft  Aik.  ^40.      intereft  has  been  made  of  the  money,   pending  the 
fuit, 

Amh.  <84.  It  i^  j|?^  however  held,  that  under  a  general  rcfcr- 

2  Ves.  J,  164.    vation  of  further  directions  the  Court  can  give  intereft. 

Strangen.  ir\  the  cafe  o^JrangerSy  whether  the  legacy  be  given 

aJi>(pU4tely,  and  payable  at  twenty-one,  or  not  given 

3Atk.43S.      until  tWenty-one,  they  can  have  no  intereft  in  the 
Of  an  time ;  otherwife  in  the  Cafe  of  cbiUrcn. 

Though 


IRELAND.  a«  I 

Though  by  deed  five  per  cent,  was  to  be  alloWed,  Rate^fintertjt, 
yet  the  adminiftrator  haVing  made  only  four  per  ccntl  3  P-  ^'  ^^1* 
of  it,  the  Court  reduced  the  intercft  to  that  rate; 

It  is  the  rule  of  this  Court,  to  allow  no  more  than 
four  per  cent,  where  the  will  does  not  mention  Intercft 
on  portions  charged  upon  land,  and  has  alfo  been  ex-'  &  Atk.  341. 
tended  to  cafes  of  legacies  and  portions  charged^  upon  5*3* 
perfonkl  eftate. 

Five  per  cent,  direfted  upon  legacies,  charged  uport  JiJ^^'t^'a;?! 
tofehold,  and  other  perfona!  eftate.     But  if  charged  ^  vc  239. 
upon  the  leal  eftate  four  per  cent.  only.  ,2  Vrx.  J.  51 1» 

'Where  an  executor  keeps  money  of  his  teftator  in 
Sis  hand^s  for  a  long  time,  without  accounting,  and  « ^'o-  359- 
cn^ploys  it  in  trade,  he  ftiall  pay  intereft. 

A  truftee  in  i  will  which  diredied  moneiy  to  be  lent 
at  the  beft  intereft,  by  confent  of  his  co-tfuftee,  keeps  »  Bro.4so. 
it  at  four  per  cenU  ordered  to  pay  five.  "        -       ^ 

An  agent  of  an  adminiftrator  keeping  money  in  hi»  ^  r^^  ,0^. 
fiands,  which  he  had  propofed  to  his  principal  to  lay  i  Ver.  j.  45Z. 
out  in  the  funds,  ordered  to  pay  intereft. 

In  a  cafe  where  fimple  intereft  would  not  have  been  i  Bro.440. 
a  fatisfafiion,  under  particular  circumftances,  com- 
pound  intereft  was  allowed.  ^ 

Intereft  on  an  old  bond  cannot  be  computed  beyond  3  ^'^^49  •  ^^^ 

the  penalty. 

No  intereft  is  allowed  upon  a  judgment  in  an  ac-  iVcr,j.xi»* 
count  before  the  Mafter. 


♦** 


IRELAND. 

£rjELD  upon  demurrer,  that  witncflcs  might  be 
"  examjined  here  upon  a  bill  in  perpetual  memory 
to  be  fent  cjofe  over  into  /r^/Wi  and  there  be  uled  as 
the  Judges  bf  that  Court,  who  (hould  have  conufanco  [Pr.H.Ch.iofi  ] 
of  the  matter  in  Ireland^  fliould  appoint.] 

[Said,  if  the  matter  had  originally  begun  in  Irtt^d^ 
witneffes  in  that  caufe  might  have  been  examined  in 
England^  by  Commiffioners  under  the  Great  Seal  of  [fbid-j 
freland.l 

Court  of  Equity,  in  Englandy  will  relieve  againft 
fraudulent  conveyances  gained  of  lands  in  JnlanJ,  iVtrjuTs,- 

yffh^n  the  defendant  is  here. 

S3  A  bill 


/ 


-  \ 


ft6»  ISSUE   AT   LAW. 

A  bilj  lies  here  to  be  relieved,  touching  a  Iruft  of 

I  V«rii.  405.      hnd$  in  Ir^Iandt  the  defendant  being  in  Englftndp 

Bill  for  a  partition  of  lands  in  Jrehni  difmifled; 

I  Vera.  4^1,      but  an  account  of  profits  decreed. 

A  Court  of  Chancery  in  England  ,a)ay  graat  a  fe^ 
queftratipn  againft  the  defendant  in  Irtltrnd^ \ykX.  it 
muft  be  after  fei]ue{lra^ion  taken  out  here  and  nuUm 

%  P.  W.  t6i«  hona  returned.*— 5/^/  qu4fr€  to  whom  the  iequeflration 
againft  the  defendant's  eftate  in  Ireland  is  to  be  di- 
re^led,  and  if  it  (houTd  not  be  by  an  order  from  th^ 
fjord  Chancellor  reciting  the  proceedings  here,  and  di<« 
re£ting  the  Chancellor  of  Ireland  to  iflue  out  a  fequef- 
tration  there  for  the  bcneiic  of  the  pUintifF,  and  towards 
fatisfadion  of  his  demands  ? 

>  Vern.  395^  A  bond  executed  in  England  hx  a  debt  in  Ireland 

ftaU  carry  only  Englifij  intcrcft;  bu^  wb^re  th^  debt 
was  contraded  in  England^  and  the  bond  taken  for  it 

^  Atk.  3^,      in  Ireland^  it  fhall  carry  Irijh  intereft.  * 

It  has  been  determined  if  an  aSion  be  brought  id 
Ireland  on  a  bond,  and  fued  to  judgment  there,  you 
cannot  even  plead  that  judgment  to  an  a^ion  in  the 
courts  here.  The  general  rule  of  Courts  of  tqiMty 
with  regard  to  pleas,  is  the  fame  a$  in  Courts  of  ^aw^ 

3  Atk.  5^9.      ^ut  exercifed  with  a  more  liberal  diftretiofi^ 


ISSUE    AT    LAW,  - 

VIDE 

Proof  and  Evidpice. 

In  what  ea(ef.     [  1 F  Upon  hearing,  the  proofs  and  fafts  are  fo  d^ubN 

^  ful,  that  the  Court  cannot  well  tell  which  way  to 
determine  the  matter,  efpecia]ly  where  the  qoeftion 
is  touching  ^  title  of  inheritance  or  freehold ;  the 
Qourt  commonly  orders  and  directs  an  iflbe  at  law  to 
be  tried  by  jury,  for  the  better  informing  and  guiding 
the  ^onfcience  of  the  Court,] 

[Where,  upon  bearing  a  matter  not  in  iflue  does  ap^* 
pear  to  the  Court,  which  goes  to  the  very  right  ^  the 
r»cii.c«.49,  C^oml  will  fometfrnes  order  ^u  ilTuc  at  Uw^  ta  uy  h^ 
^»-J  ^nd  decree  thereupon.] 

[Such 


♦  •«  * 


ISSUE   AT   LAW.  263 

[Such  iflbe  confifts  fomedmes  of  one  pointy  finne- 
times  of  more ;  as  whether  fucb  a  wilU  deec),  (fc* 
waft  made  by  fuch  an  one ;  and  whether  the  party 
was  compci  nuntis  at  the  time  of  making  thereof;  and 
whether  there  was  any,  and  what  confideratioo  b9na 
fidi  paid^  &^.  or  as  the  cafe  requires.] 

[Such  i/Tue  is  tried  in  an  a£^ion  on  the  cafe,  upon  a  How  tiled, 
i^eigned  ifiue  concerning  the  point  to  be  tried.] 

fit  IS  commonly  ordered  to  be  in  the  Qiieen's  Bench 
or  Common  Pleas,  and  to  be  tried  before  the  Lord  Chief 
Juftice,  at  a  fitting  in  M'tddlefiX  or  Loudon.  Some* 
times  it  ts  ordered  to  be  tried  at  the  affises  in  the 
country.] 

[After  a  trial,  the  Judge  before  whom  it  was  tried,  joage  Mitifies. 
certifies  the  Court  bow  it  is  found  ^  that  this  Court 
Diay  proceed  to  decree*] 

f  Whe^e  lands  are  in  queftion,  the  Court  fometimes  View. 
orders  the  jury  to  have  a  view*     Where  they  are  to 
have  the  viewf  of  a  particular  part  of  a  manor ;  the 
Court  will  order  them  fometimes  to  take  a  view  of  the 
whole,  and  afcertain  the  bounds  of  it.] 

!]If  the  qiieflion  be  touching  an  inheritance  or  free*  Newirfa!. 
d,  the  Court  (if  prayed)  generally  grants  a  fecond 
trial  before  it  concludes  a  man  in  bis  title;  and  if  it 
happens,  that  one  verdi£t  goes  one  way,  and  the  other 
another  way ;  then  the  Court  will  ordinarily,  on  mo* 
tioo,  order  a  third  trial,  which  is  commonly  conclu- 
five.     But,] 

[Where  there  was  verdi£l  againft  verdiA,  and  a  New  trial. 
third  trial  was  prayed  by  him  for  whom  the  firft  went; 
and  it  appeared  now  to  the  Court  by  affidavit,  that 
fincethe  laft  trial  he  had  caufed  a  bank  of  earth  to  be 
dug  away,  and  with  it  old  pofts  which  were  fixed  in 
the  ground,  and  fuppofed  to  have  been  the  bottom  of 
P^rk  pales,  and  dividing  the  l^nd  in  queftion,  and 
which  tb^  jury  could  not  now  have  any  view  of;  the 
Court  for  this  caufe  denied  another  trial.] 

[Said>  to  induce  this  Court  to  fet  afide  a  former  New  trial, 
tri^  of'  an  iftue  directed,  for  fome  irregularity  in  the 
trial,  and  for  that  caufe  to  grant  a  new  one ;  there 
muft  ordfnarily  be  certificate  in  writing  from  the 
Judge  or  Court  before  whom  it  was  tried,  of  a  verdi£t 
againft  evidence^  Ct  Other  milbehaviour  of  thejary^ 

or  fucb  like.  1 

S  4  [NaH. 
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judge*t  cettifi-        ^N^fi.    A  judge  does  not  certify  any  thing  in  writ- 
ctte.  {Qg  iQ  n  Court  at  Law  touching  a  trial.] 

HQvdnfrnvp.        [If  an  ifliie  ^e  imfkeiyfLitd  the  party  that  fhould 

by  order  draw  it,  will  not;  this  Court  up6n  the  n^^t« 
ters  being  put  into  a  fuggeflionln  wpiting,  and  oief|kd« 
will,  upon  proof  of  the  refufal,  take  the  matter  dircfited 
to  be  put  in  ifTue,  fro  confijfo  i  if  he  draws  it  up,  but 
not  according  to  the  order  ;  the  Court  will  order  it  to 
be  fettled  and  amended,  if  need  be*] 

[If  the  ifTue  be  fo  drawn,  that  the  matters  the  Couit 

'-■    intended  fliould  be  tried  are  hot  put  in  iflue,'  nor  aro 

found  by  the  jury;    the  Court,  if  it  appears  oot  to 

have  been  other  than  bare  miftakei  will  ordbr  a  new 

trial.] 

Trial  i^t  afide.        \^^  ^^"^^  being  dire£led,  the  plaintiff  gets  an  order 

ix  farie^  to  ftrike  out  the  name  oiz,  plaintiff  and  maVe 
uf(d  ot  him  as  a  witnefs,  and  had  a  verdi£l; ;  the  Court 
1%  Ch.  C«.  So.]  g. J  ^g jg  ^|,g  ^^ j3j  ^^r  ^ jg  furprifc  of  the  defendant.  ] 

Coftp.  If  dn  ifTue  be  direjled  out  of  Chanpery,  and   the 

'  P^f^y  plaintiff  in  the  iflue  gives  notice  of  trial,  aoid 

does   not  countermart  in  time;  upo|i  inotioo,   t^e 

Special  jiirjr^      Court  of  Chancery  will  give  cofts.     So  on  an  iSsij^ 

out  of  Chancery,  after  fuch  iflue  made  up,  it  is  pro- 
1  vp  M        P^"*  ^^  move  the  Chancery  for  a  fpecial  jury,  if  the 

•  F.W.W.       cafe  requires  it. 

Court^i  diicre-        The  granting  the  relief  prayed,  by  dire(5ling  an 

ii^«  iffuc.   Is   difcretjonary   in  the   Court.     The  geiieral 

ground  of  this  fort  of  bill  is  to  remove  terms,  or  o|h^ 
impediments^  out  of  the  way;  and  it  is  difcretioosKjT 
in  thofecafeSy  either  to  direct  an  iffue,  or  prevent  .the 
terms  being  fet  upi,  fo  as  to  give  an  opportunity  for 

Aoib.  0$.        (lie  plaintiff  to  bring  an  a6t4ot^ 

IVeWtmi^  After  a  verdiA  on  an  iiTue  direAed^  a  motion  for.a 

new  trial,  on  account  of  having  further  evidence  to 
prodtice,  was  refufed,  there  being  no  frjiiud  or  furprife 

|yef.jtto,i35.  ftated,. 

Aafwar.  On  an  iffue  from  this  Court,  the  Lord  Chancellor 

refufed   to  fend  down  the  original  a nfwer,  till  afti^* 

I  y?^}«»«  »5»«  refufal  of  the  office-copy  as  evidence. 


,      ^  ,         -^  -M  *5  ■»      ^ 
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f  TpHE  juTlfdi(3ion  of  this  Court  extends  to  all  Tub-  How«tenfif«. 

^    jeSs  touching  lands  or  other  makers  in  England^ 

fave  fuch  as  live  within  counties  palatine,  and  other 

nice  franchifes,  and  fuch  lands  as  lie  th^re,  and  oiat* 

*    ters. local  done  or  ariiing  ther^  ;    in   whkh  cafes  the 

tounty  palatine,  or  other  fraiichifes,  have  ordinarily.  f'^*^'^***'*J 
"the  fole  jurifdiAioti.] 

^Yet  this  Court  hath  a  fovereign  power  above  all 
btlief  courts  of  equity;   fo  that  if  there  be  a  failure  gf  f^'*  ''•^'  %h 
jurlfd]£tion   or  jufticc  in  them^  or  error  happens  ia  ^ 
ffiefr  jadgnicnt,  the  parties  may  be  redrefled  here.J 

[Seeing  this  Court  cannot  hold  plea  of  land,  fo  as 
to  bind  the  right  thereof,  but  only  the  perform,  it  often* 
where  the  party  is  in  England^   holds  pWa   as  well 
Ifouching  lands,  as  other  mattets  done  in /r^/^;?^^  qr 
in  the  plantations  or  other  dominions   of  England^ 
"where  the  things  fought,  or  to  be  performed,  are  only 
'perfonal ;"  for  though  it  cannot  come  a^  tfce  pofleffion  '  v!rn!  49V- 
or  profits  of  lands  out   of  the  realm,  by  a  (beriffor  aP.  w.  26t« 
tommiiBoner;  yet  it  will  regulate  the  party's  con-  A«n'»^*J^- 
fcience   in  fuch  perfonal  matters  and  adts  as  he  may 
do;  and  will  inprifon  him  if  he  does  them  not.]    ; 
^    fBy  the  general  cuftom  and  ancient  ufagei  of  this 
Court,  all  bills  are  retainable  here,  where  the  e^^u^ty 
'^tbecaufe  beareth  and  requires  it^  and  the  coramon  r^  ^u  s  1 
law  dbth  afford  us  no  relief,  but  rather  prci|ure  a^d  '^  **  *    ' 
rigour.]  ^  '  .         , 

[Whilft  ^  fuit  was    depending  bere|    the   Court  To  ftayfttUf^l 
would  not  fuffer  the  defendant  to  profecute  at  law,  ^^* 
ifouching  the  fame  matter,  upon  a  coincident  or  coU 
'^lateral  fecurity;   but  ordered  the  other  party  to. give 
judgment  and  a  releafe  of  errbrs,  andaobe  difcbarged 
'6uf6f  cuflody:  aiid  this,  where  the  party  wasincgf- 
tody  upon  a  procefs  at  la\y,  upon  a  ^pnd  for  paym<;pt 
pf  four  thoufand  pounds,  which  fum  was  agreed  and 
intended  to  be  fecured  by  mortgage ;  and  the  defendant 
in  this  court  (who  was  plaintiff  at  law)  had  by  an- 
fwer,  fwore  there  were  latent  incumbrances,  and  that 
t)ie  mortgage  was  potfufgcient.     For  the  Court  faid, 
^his  muft  be  taken  9s  a  boqd  to  perform  covenants  f 
^nd  added,  that  though  in  fuch  cafe  a  party  be  in 

execution^ 
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( 

I  execution,  yet  if  it  appears  the  other  fecurity  fs  fuffi- 

cient,  he  may  be  difcharged  out  of  execution,  giving 
a  new  judgntcnt,  and  a  r^ele^fe  of  errors.] 
Ccnjitypilitiae.      j-j^  fcath  been  held,  if  the  plainCifF  charge,  the  de- 
fendant for  ilTues  and  profits  of  lands  in  the  county  pa*. 
Ijitine  of  Lancqfter^  merely  by-way  of  account^  the  de- 
fendant Should  noi  be  compelled  ^o  anfwer  here  :  other-* 
[CaryRf^i6ft.]  wife,  if  he  charge  the  defendant  in  refpcft  of  a  promife.J 
Unmrfity.  [Conufahce  of  pleas  in  equity,  in  the  univerfity  of 

fi  Ch,  Ca.  ^37,  Oxford  was  not  allowed  by  way  of  claim.     Said,  it 
r    aVcrn.  »i*.      VkvXi  be  by  way  of  pleaj  but  need  not  be  upon  oath,3 
Under  4o«.va.        [If  the  bill  be  touching  titles  oif  land  not   qaore 
loff    .  ,  than  fix  acres,  and  not  of  the  yearly  value  of  forty 

ihillings  ;  upon  ihewing  this  to  the  Court  by  affidavit^ 
[Tothiao.]        the  caufe, wilt  ordinarily  be  difmifled.J 

[Yet  faid,  if  it  be  for  a  rent-fervice,  though  ever 

<  fo  fmall,  the  Court  will  hold  plea  of  it^  becaufe  the 

[p,r.H.Ch.5o.]  l^nd  (which  is  of  the  greater  value)  may  efcheat,} 

Totjrint.  [So   all  fuits  for   matter$  under  the  value  of  ten 

'  pounds  are,  for  fuch  caufe,  to  be  difmiflcd  with  cofts 

[Totb.  30.]       to  be  paid  the  defendant.] 

[Where  a  fuit  wae  for   the  benefit  of  the  poor,  it 
.    was  returned  here,  though  under  forty  ihillings  per 
fCai7!^ep.i47.]  annum j] 

Concurrent ju-  [Where  this  Court  hath  an  equal  concurrent 
liMiaioo*  jurifdi£lion  with  another;  if  the  fuit  be  firft  com- 
menced  here,  this  Court  will  grant  an  injunClion  t<x 
the  parties  as  to  any  fuit  in  the  other  Court  touching 
the  fame  matter:  becaufe  this  Court  has  gained  the 
priority,  of  jurifdjdion,,  by  being  firft  poflefied  of  the 
Prec.  Ch.  54.7.  caufe.] 

[As  where  one  brings  a  .bill  here,  allcdging  fomc 
good  difcharge  of  tyihes  j  this  Court  will  not  fulfcr 
the  party  to  proceed  on  a  crofs-bill  in  the  Exchequer 
touching  the  fame  matter,] 

>  *  UniTcrfitT.  [^  ^'^1  ^^^  exhibited  here  touching  certain  pro- 

mifes  about  goods  and  money.  UpOn  the  defelndant'n 
producing  a  certificate  under  the  feal  of  the  Univerfity 
of  .their  right  of  con ufance  of  all  pleas,  £sry.  (feloriVj^ 
maihem  and  frank-tenement  excepted)  within  oc 
without  the  city  of  Oxford,  &c.  where  one  of  the  par* 
ties  is  a  nfiafter  or  ft^holar,  or  common  minifter  of  the 
fame  univerfity,  or  fuch  as  the  Chancefior,  fs^r.  will 
certify,  ought  to  enjoy' the  privilege  of  the  univerfity^ 
[Pr.H.Ch.i68.  ^^.  and  that  the  detendant  is  a  bachelor  of  law  tkerci 
c*r,Rq>.9i.]   thcbill  wasdifmifled.]  '     •    " 

3  ^      Even 
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(Eren  a  cook  of  a  college  there  has  bad  hit  privi-  rPr.H.cii.i6S. 
kge  allowed  here.]  '  ^nr  R«P  9»-J 

[Where  a  member  of  the  univerfity  of  Oxford  was 
joined  a  defendant  with  one  not  fubjed:  to  that  jurif*  [Ct.Rep.79.] 
di£lion,  the  univerfity- man  was  put  to  anfwer  here.] 

[^  bill  for  lands  lying  in  the  county  palatine  of  County  palatine. 
'  Chefter  was  difpoiflfed,  becaufe  the  matter  was  cogni* 
«able  Only  within  the  couhty  palatine^  and  might  be  [Ca^  l^«p<  S5']  ' 
determined  before  the  Chamberlain  there. ]^ 

[A  bill  here  being  to  be  relieved  of  certain  debts  tti 
the  coanty  palatine  of  Chtfitr^  where  the  defendant  alfo 
dwelt,  was  therefore  difmified.]  ^ 

[A  btl)  here  was  to  be  relieved  for  copyhold  lands  ;  Manor  of  iro;/- 
and  though  the  defendant  infifted,  that  the  lands  were  /^^* 
ancient  demefne  of  the  Queen's  manor  of  WooiJiHk^  r^^^  1^     ,j^j^ 
and  there  only  impleadable;   yet  he  was  driven  to  122!] 
anfwer.] 

[Where  the  bill  was  for  lands,  fome  of  which  were  Coanty  pa!«tihe. 
parcel  of  the  Duchy  of  Lancafttr^  it  was  difmiiled  as  [c«.  *Uf  «39. J 
to  thofe.] 

[Said,  this  Court  will  not  ordinarily  retain  a  fuit  for  f^*'**'  *'7»1 
[ands  in  the  county  palatine  of  Chejler.'\ 

[A  privileged  perfon  of  this  Court  exhibited,  his  bilt 
here  for  lands  lying  in  the  county  palatine  of  Ciirj^i^, 
Upon  (hewing  letters  patent  under  the  Gre^t  beal, 
that  this  Court  (hould  not  hold  plea  of  lands  there,  the  [^**  ^^P-  '55*] 
bill  was  difmified,  nifi  cau/d,'} 

[Y^t  a  defendant  pleading  the  jurifdiiSion  of  the 
county  palatine  of  Chifter  to  a  fuit  here  was  over-  [3Px,Alin.a3.] 
ruled  to  anfwer,  the  plaintiff  living  out  of  the  county.] 

[A  decree  being  afterwards  made  at  Chejiir  between 
the  fame  parties,  was  reverfed  here;  for  that  it  was  [ibidem.]  > 
made  carom  nonjudici,J 

[In  fome  cafes  the  privilege  claimed  in  the  Cin^ui  [Toth.  151.J 
ports  hath  been  allowed  ;  in  fome  over-ruled.  J 

[Conufance  of  pleas  or  privilege  claimed  by  Fever^  [Toth.^117^] 
fl>am'\n  Kent  hath  been  over-ruled.  J 

[This   Court  hath  flayed  the  proceedings  in  the 
Stannaries.     In  fome  cafes  the  privilege  of  the  Court  [ibidem.] 
of  Stannaries  hath  been  allowed.J 

[An  injundion  was  granted  to  ftay  the  proceedings 
in  the  Ch^incery  at  Purbam^  in  cafe  the  (uit  there  iii«  [3Px.Alm.ft3.] 
terfered  with  the  fuit  here.] 

[The  plaintiff's  witnefles  living  out  ofthe  jurifdic- 
tion  of  Cambridge,  the.  defendant  was  over-ruled  in  the 

privilege^ 


26t 


[pf.H.cb.156.] 


lPr.HXh.i6o.] 


[3Pz.AliD.35.] 


fiCh.Ca.  95.1 
1  Verrt.  54.     '^ 
Admiral  jftrif- 
diAioo. 

Plea. 

I  Vera,  58*  . 

fettj-bag. 

I  Vern.iji* 

X  Vern.  292. 
aP.  W.  156. 

Plea. 

s  Yerii.  ^34. 

Lunatickia 


a  Vern.  34'»« 
ft  P.  W.  118. 
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privilege;  which  he  infifted  on  of  being  impleaded  ther^ 
only,  and  put  to  anfwer;  but  after  witnefles  were 
examined,  the  caufe  wasdifmtfled  this  court] 

[The  mayor  and  commonalty  of  Canterbury^  de- 
fendants, refuftd  to  anfwer,  for  that  by  the  charter  of 
that  city  they  ought  not  to  be  impleaded  out  of  the 
fame  city;  but  it  not  being  thviught  reafonabte  that 
fhey  fhould  be  judges  of  their  caufe;  they  were  ordered  . 
to  anfwer.]     ' 

•  [Said,  the  jurifdidion  of  this'  Court  ought  not  to 
be  impeached  or  denied  by  any  other  Court,  in  matters 
wherein  the  Queen  is  concerned.] 

[To  a  bill  for  diftribution  of  an  inteftate's  eftate, 
the  defendant  pleaded  the  flatute  whereby  the  ordinary 
is  empowered  to  take  fecurity,  is  made  judge,  ^c, : 
the  plea  was  over-ruled,  and  the  defendant  put  to  an- 
fwer.} 

The  Court  of  Chancery  has  an  admiral  jurifdi<9ion. 

Defendant  pleaded  an  ad  of  Parliament,  which  had 
given  an  excludve  jurifdidlion  to  the  Courts  of  Al 
The  plea  was  over- ruled  becaufe  it  did  not  aver  that 
there  was  a  Court  of  Equity  there. 

The  jurifdiflion  of  the  Court  of  Chancery,  even  in 
the  Petty- Bag,  is  not  fubje£ted  to,  nor  to  be  controlled 
by  the  King's  Bench. 

The  Court  of  Chancery  has  a  natural  jurifdidlion 
in  cafes  of  forgery,  as  well  as  frauds. 

If  a  party  infifts  that  the  Court  of  Chancery  has 
not  jurirdi£tion  of  the  matters  in  queftion,  he  muft 
plead  to  the  jurirdi£lion  of  the  Court.  •  He  is  too  late 
to  objeft  at  the  hearing.     Sedvide  1  ^^rz.  446. 

In  this  Court  there  were  feveral  things  which  be- 
longed to  the  ^/nj"  as  ^^Z/r  ^^/riW,  and  fell  under  the 
care  and  riiredtion  of  this  Court,  as  charities,  infants, 
idiots  and  lunaticks,  Csfc. ;  afterwards,  fuch  of  them  as 
were  of  profit  to  the  King  were  removed  to  the  Court 
of  fVards  by  the  (laiute ;  but  upon  the  diflolution  of 
that  Court,  came  back  again  to  the  Court  of  ,Chan- 
eery.  The  Lord  Chancellor  hasjurifdifiion  in  cafes 
of  idiotcy  or  lunacy,,  not  as  Lord  Chancellor,  but  by 
virtue  of  a  royal  fign-manual ;  and  from  his  orders 
or  decrees  touching  thefe  matters,  no  appeil  lies 
to  the  Houfe  of  Lords,^  but  only  to  the  King  \t% 
council. 
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If  one  be  fued  in  an  inferior  court  for  a  matter  out  Prtbihitm. 
pf  the  jurifdidion*  la  vacation  he  may  move  the 
Court  of  Chancery  for  a  prohibition;  and  if  a  pro* 
hibition  has  been  granted  improvidi^  the  Court  will  iP.W.477. 
grant  a  fuperfideas^  as  where  a  prohibition  had  been 
granted  to  the  courts  pf  London^  afcer  the  defendant 
had  imparled. 

In.  a  plea  to  the  j.urlfdi<^ion  oS  a. general  court,  it  Plei. 
muft  be   fliewn  in  the  af&rmative,  what  other  court 
H^s  j^urifdi^ipn,  as  well  as  negatively,  that  it  13. not  iv^.aoj. 
tfiere.     But  if  it  is  an  inferior  court,  it  is  only  nece(«  *    "'SST* 
fary  to  plead  thereto,  without  fhewing' where  the  ju« 
rifdiftion  is,        ^ 

^  Peyife  of  3500/.  South^Saa  annuities,  to  the  plains  Satland* 
tiffs,  to  be  applied  to  the  n>aintenance  of  poor  la^ 
bourers   refiding   in    Edinburgh.      Lord    Chancellor 
would   not  give  dire£^ions  as  to  the  diftribution  of      ^     . 
money,  which  belonged  to  another  jurifdi^iion,  that  AmWss^. 
i^,  to  fome  of  the  courts  in  Scotland*^  but  direded  the 
annuities  to  be  paid   to  fuch  perfons  as  the  plaintiffs 
fiiould  appoint,  to  be  applied  to  the  trufts  of  the  will. 

The  Court  of  Chancery  has  not  jurifdiftiori  over  »  ?•  w.  511. 
the  difcipline,  or  the  property  of  chambers  in  an  jnn  *^**»*4»« 
of  court.' 

If  the  cafe  be  doubtful,  or  the  remedy  at  law  diffi-  i  Ve». >■•  417. 
cult,  this  Court  has  jurifdiAion.  ' 

Political  treaties  between  a  foreio:n  (late,  and  Tub- 
yt&s  of  the  crown  of  Great  Britaiuy  a^ing  as  an  inde* 
pendent  (late  under  powers  granted  by  charter  and 
a£ls  of  Parliament,  are  not  a  fgbje£l  of  municipal 
jurifdiclion:  and  a  bill  founded  on  fuch  treaties  by  the  4  Bro*  jSo,.  , 
Nabob  of  Arcot  againft  the  Eaft  India  Company,  was  *  ^««- J-s^'S-C. 

difmifTcd.  3Ve,.ju«.4*4. 

Confifcation  by  a  foreign  (late  cannot  operate  Upon 
property  in  this  country,  it  is  the  fqbjedl  of  political,  4V4z.jun.4a4* 
not  of  municipal  diftufHon* 

The  Court    of    Chancery  will  not  examine  the 
quantum  of  the  King's  debt,  nor  how  far  extents  fued 
out  are  necefTary,  fuch  matters  being  cognizable  in 
the  Court  of  Exchequer,  which  is  the  King's  Court  ^  Vera.  4}f«, 
of  Revenue. 


,♦ 
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latereft* 


Notice* 

Piec.  Ch«  XI* 
Security^ 
Amb.  173. 


LEGACY. 

VIOE 

Intereft. 

[OAID,  no  intereft  ihall  be  paid  for  a  legacy  till 
^  demafld,  whatcircr  it  be  charged  upon;  except 

a  time  of  payment  be  appointed  by  the  wiM.]     ViJk\ 

Pnc.  Ch.  161. 
'  [Said,  the  Spirituat  Court  alldws  a  year  for  the 

payment  of  a  fegacy.] 
;  A  legatee  who  has  no  notice  of  hir  legacy,  till 

tfoeexecutorpubliihesit  in  the  Gazette,  fhall  have  no' 

ilftcfefr* 

The  Court  will  of  courfe  order  fecurity  to  be  giten 

for  a  legacy  payable  at  a  future  day. 


LIMITATIONS  OF  SUITS. 

VIDE 

Statute. 

HERE  plate  was  depofited  witb  one  <b  long* 
ago,  that  the  ftatute  of  limitations  might  haTr 
been  pleaded  at  law  in  detinui  or  trover  i(z\i^  a  bill 
might  be  brought  here  for  the  breach  of  tl'uft.] 

A  legacy  is  not  within  the  ftatute  of  limitations^ 
and  length  of  time  is  only  a  prefumption  of  payment. 


rw 


t  Vern.  %$9* 

%  Atk.  yr* 

4  Bro.  115*     a  Ves.  jun.  IX*    tVecjun.  280 

Where  equity 
will  not  fuffer 
the  ftatute  to  be 
pleaded  at  law* 
I  Vern.  75. 
1  Atk.  28a. 
%  Atk.  X. 


Jlccount, 

1  Vern.  456* 

%  Ve«.  400* 

CbfHy. 

ft  Vera.  399. 


If  a  man  fues  in  Chancery,  and  pending  the  foit 
the  ftatute  of  limitations  attaches  09  his  demand^  and 
his  bill  is  afterwards  difmified,  as  being  a  matter  de« 
terminable  at  law,  tbe  Court  will  not  fufter  the  fiatale 
to  be  pleaded  in  bar  to  bis  demand  at  law*  Bed  vide 
I  Atk,  282.  2  Mk.  i» 

The  ftatute  of  limitations  is  no  plea  in  bar  to  an 
open  a/ccount. 

A  charity  is  not  barred  by  length  of  timet  or  the 
ftatute  of  limitations. 

Oa 
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.'  Om  ii  bBl.  in  equity  being  abated  by  dcaih,  the  ex-  Ahstmtnu 
ecutor  ]&  bdrced  by  the  ftatute  of  lunitattoas,  ii  lie 
does  oof  revive  vi^ithin  £x  year^,  but  not  after  a  decru  i  p.  w.  741* 
.to  account.  ' 

A  feme  covert  having  a  feparate  eftate,  borrow)  7V»A 
money  and  gives  a  bond.     A  feparate  eftate  is  liable, 
and  though   fix  years  pafs,  the  demand  is  not  barred 
by  tWftai)ute,for  ibe  feparate  eftate  was  a  truft  eftate,  &  p.  w.  144. 
apd  a  truft   is  not  within  the- ftatuteof  limiiations. 
JEhit'tke  ruto  that  a  truft  is  not  withia  the  ftarute  of 
limitations,  applies  only    between    truf)ee  acid  te^bn  Barnard.  449. 
pm  trujky  fieil  againft'  &  truft  by  implication  as  afield  '  ^■^•^554* 
by  an  equity*  • 

The  'flatuir  of  limitations  no  plea , againft  fraud  ;  ^''p*^ 
M  tbea  it  ihouM  be  charged  by  the  bili,  that  the  \  Ark.  55S?* 
fraud  was  difcovered  within  fix  years  before  the  bill  jBro^asj^ 
filed. 

The  fame  length  9f  time  ihall  bar  a  redemfrtioo  in  Ejeamm, 
equity,  as  bars  an  entry  at  law  or  eje&ment,  which  '**•  ^*  *''^ 
time,  is  twenty  years  in  the  firft  claufe  of  the  ftatute 
of  Uoiitations,  where  there  is  no  difability;  (o  efur 
the  dt/eAility  removed  the  time  fixed  for  profecuting, 
in  the  provtfo,  (which  is  ten  years)  ought  to  be  ob-  jP*  W.  ttf^ 
(tntd  in  this  courr. 

If  an  executor,  adminiflrator,  of  truftee  for  an  inCsnt,  iMfm* 
negleds  to  fue  within  iix  years,  the  ftatute  of  linoita^ 
tion  fliall  bind  the  infant.     So  is  the  infant  barred,  if  3  ^,  w.  309^ 
be  negle^  to  fue  within  fix  years  after  he  comes  of  P'«<*  ^^^  sxi* 
agew  ^ 

A  corporation  ihall  have  the  benefit  of  the  ftatute  of  Corp§rmimt. , 
limitations  as  well  as  a  private  perfon.  3  **•  W.  jiOi 

A  bill  lies  by  the  affignee  of  a  bankrupt  for  goods  Sanknt^ 
pledged  by  the  bankrupt,  notwithftanuing  the  ftatute  x  Ves.i78tg 
of  limitations ;  as  no  time  was  ftated  for  the  redemption. 

But  notwithftanding  an  ailignee  under  a  commi(^ 
(ton  of  bankruptcy,  claims  under  the  ads  concerning 
bankrupts  and  alfo  by  virtue  of  the  affignment,  which 
is  under  the  Great  Seal  \  -yef,  as  he  ftands  only  in  the 
place  of  the  bankrupt,  againft  whom  the  ftatute  of 
limitations  is  pleadable,  fo  is  he  the  afSgnce  liable  to  3  P*  ^*  '41- 
be  barred  thereby. 

The  ftatute  of.  limitations  will  run  upon^an  an*  Annuity, 
nuity.  *  Aik.  ^u 

Length  of/time  creates  a  ftrong  prefumption  of  pay-  Length  of  tiaie« 
ment;  as  where  portions  became  due  in  1673,  and  *  Atk.  I7*» 
were  not  fued  for  till  1717* 

So, 


f7« 
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3  Atk.  xof  • 

4  Bro.  xij. 
Amb.  231. 


sVef.  )on.  xx« 
sSo. 

Atk.  395. 


%  Atk.  63s. 


Mtceiwr, 


So,  where  an  executor  oF  a  fteward  to  Lord  Brm^ 
fmrd^  after  an  acquiefcence  of  17  years,  fets  up  a  de- 
mand for  a  large  ium  due  for  ^ufine  s  done  by  bis  ref- 
tator :  ftatute  or  limitations  was  pleaded  and  fatitfaction 
prefumed  from  the  length  of  time. 

So  payment  of  a  legacy  preCumed  after  forty  years , 
without  demand. 

Though  an  original  be  filed  at  law,  yet  if  there  has 
been  no  proceeding  upon  it  for  fix  ,years,  is^wril  not 
prevjcnt  the  ftatute  of  limitationt  from  running  upon 
the  demand* 

It  has  been  faid^'  that  the  ftatute  of  limitations  will 
not  rdn  againft  one  joint-tenant,  or  tenant  incommon, 
unlefs  an  adual^oufter  is  made;  there  ought  to  be 
fome  oufler;  but,  if  after  fuch  oufter,  a  tenant  in 
common  or  joint-tenant  continues  in  the  pofieffion  of 
the  whole  for  twenty  years,  it  is  a  bar. 

Though  a  Receiver  is  appointed  by  this  Court,  yet 
that  will  not  alter  the.  pofieffion  of  the  eftate,  tntfaff 
perfon  who  fliall  be  found  entitled  at  the  time  the  Re* 
ceiver  was  appointed,  fb  as  to  prevent  the  ftatute  of 
limitations  running  on  during  the  right  in  difpute. 

The  rule  relative  to  redemptions,  eftabliflied  here 
by  way  of  analogy  to  the  ftatute  of  limitations,  is,  that 
after  twenty  years  pofilefiion,  a  mortgagee  Ihall  not  be 
difturbed,  but  no  time  can  bar  a  fraud. 

As  to  the  quefilon.  Whether  debts  barred. by  the 
ftatute  can  be  revived  by  a  devife  of  land  in  truft,  to 
pay  debts  generally,  fe,e  the  cafes  cited  in  the  margin. 


%  Atk.  15. 

3  Atk.  3 1 3. 
%  Ves.  J.  ftSo. 
%  Ve«.  J*  585. 

1^ebt$  revived 

t  Salk.  154. 

%  Vern.  141. 

a  P.  W.  374. 

3  P.  W.  90.    Pre.  Ch.  385.     3  Atk.  107. 


LUNATICKS, 


[T  UNATICKS  muft  generally  fue  and  anfwer  by 
^^  their  committees.] 
D.raarrer.  fif  the  lunatick  be  not  named  a  party  in  the  bill  or 

riCh!ca.t53.1  information  by  the  attorney,  it  is  commonly  good  caufc 

of  demurrer.]    , 

[But  if  the  bill,  in  nature  of  an  information,  is  to 

be  relieved  againft  fome  a£t  done  during  his  lunacy, 

[1Ch.Ca.1t3.]  he  muft  not  be  named  a  party  5  for  that  were  to  ftuU 

tify  bimfelf.l 

^  [A  bill 
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[A  bill  was  brought  by  a  lunatick  :  the  defendant 
(^enie$  the  lunacy  at  the  tiooe  of  the  agreement,  and 
offers  to.  pay.  two  hundred  pounds,  purfuant  to  and  iit 
confirmatJQn  of  the  agreement.  The  Court  being  moved 
for  dire£lron  in  it,  the  plaintiiFs  would  have  had  that 
the  receipt  might  be  general,  or  in  purfuance  of  the 
order.  The  Court  faid,  they  might  give  fuch  receipts 
as  the  defendant  defired;  it  could  not  harm  the  ]una<« 
tick,  being  only  the  committee's  a£l ;  nor  (hould  it 
prejudice  them  on  the  hearing.] 

Motion  that  a  man,  who  was  found  a  lunatick,  be-r  F«ne.- 
ing  recovered,  might  be  infpecfled,  and  might  make  a 
fettlement  of  his  eflate,  re/ufed ;  but  diredied;  if  he: 
made  any  fettlement,  that  it  might  be  done  before  the  >  ^ern,  155^ 
Juftice  of  the  Common.:  Pleas,  by  fine. 

Committee  of  a  lunatick  cannot  make  leafes^  nor  in-  Committee 
cumber  the  lunauck's  eftate  wi^hoiit  leave  of  the  Court.  P«^",. 
And  it  wasTcferred  to  the  MaOer,  to  fee  what  allow-  i  Veru.i62« 
ance  was  fit  forthe.lunatick's  fon. 

Where  the  hufband  was  a  lujiaticltf,  thcf  wife,  though  Producfd  to  th« 
an  Irijh  peerefs,  was    comrtiitted  for  not  produciftg^^°2;"^*°°**;*» 
him  before  the  commiflioners.  /  '    •     •  "^^^^ 

Said  by  the  Lord  Chancellor^  that  the  maxim  that  who  Aaii  b% 
the  next  of  kin  to  whom  the  land  cannot  defcend  is  co"™°>"^«« 
to  be  guardian  in  foccage,  is  not  founded  in  reafon  ) 
and  the  cuftody  of  the  lunatick  was  committed  to  the 
next  remainder*>man  in  tail  of  the  principal  part  of  the  >  ^-  ^*  2^3* 
eftate. 

"  A  lunatick  is  i^ever  to  be  confidered  as  irrecoverable;  Maintenance. 
and  his  comfort  is  to  be  confidered  in  the  allowance^  v'e^-'t^^' 
which  is  to  be  maderbim,  and  not  hh  next  of  kin;         I  Vex.  jon.*  a^* 

No  objection  that  the  committee  of  the  lanatick^s  como&ittee. 
perfon  is  the  next  of  kii^  to  the  Junatick^.and  will  come 
in  for  a  (hare  of  his  pei'fonal  eliate  by  the  ftatute  of  iP.w.j44.63!l. 
diftrlbutions. 

Devife  by  father  of  the  cuftody  of  a  lunatick  fon^  Devife  ^oU, 
wh^  is  above' twenty '^oHe  years  ofagiyWovi.  a  p.  w.  63S. 

The  Chancellor  allowed  the  profits  of  the  lunatick's  Maiatenafice. 
eftate  to  the  committee,  for  the  maintenance  of  his 
perfon.  The  lunatick  dies,  his  admipifirator  files  a  bill 
for  an  account  of  thefe  profits ;  the  defendant  j  the  coixl-* 
tnittee,  pleads  the  order  of  Court  of  the  allowance  for 
maintenance  ^  the  Plea  ordered  to  ftand  for  an  anfwer  j 
but  the  Court  declared  <bey  would  not  relieve  in  fuch  j  P.  W»  zo4t 
cafe^  without  grofs  fraud. 

T  The 
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The  King's  grant  of  a  !unatick*s  eilate  without  ac- 
count is  void  ;  but  the  ChanceUor  may  give  fuch  yearly  ' 
3  P.  W.  III.     maintenance  as  amounts  to  the  whole  profits  of  the 
lunatick's  effate* 

By  flat.  /^G.  2.  cap.  10.  ideots,  lunaticks,  iffc.  or 
their  committees,  by  the  dire£lion  of  the  Lord  Chan- 
cell()r,  may  ailign  over  their  trufts  or  mortgages,  and- 
be  ordered  to  make  fuch  conveyances,  in  like  manner 
as  truftees  or  mortgagees  of  fane  memory. 

The  Court  will  not  ajiow  the  committee  of  a  luna- 
tick  any  thing  for  hi$  trouble  :  But  under  particular 
circumftances  the  Count  increafed  the  allowance  for 
maintenance,  in  order  to  anfwer  the  trouble. 

In  cafes  of  lunacy,  the  firft  care  of  the  Court  is  the 
maintenance  of  the  lunatick  ;  and  after  that,  it  is  a 
rule  never  departed  from,  not  to  vary  or  change  the 
property  of  the  lunatick,  fo  as  to  alter  the  fucceflion  to 
it. 

7'he  Lord  Chancellor,  by  order,  flopped  a  lunatick 
from  being  taken  to  Scotland,  before  commiflion  taken 
our* 

The  committee  has  a  lien  on  the  lunatick's  eftatej 
and  the  folicitor,  who  had  been  employed  to  profecute 
fuits  for  the  lunatick,  was  ordered  to  (land  in  his  place. 
Sed  quare. 

On  petition  by  the  brother  to  be  committee  of  the 
perfon,  and  that  a  receiver  may  be  appointed  of  the 
e/iate,  the  heir  at  law,  who,  with  the  brother,  was  the 
only  next  ,of  kin,  declining  to  be  committee  of  the 
eftate  from  his  circumftances,  and  not  being  able  to 
give  the  fecurity  required,  the  petitioner  was  ap- 
pointed committee  of  the  perfonal  eftate,  with  a  reflric- 
tion  not  to  receive  the  rents^  and  a  receiver  was 
appointed. 

.  Commiffion  of  lunacy  ordered  againft  a  perfon  who 
was  at  Su  Venant  in  France^  to  be  executed  in  Eflex, 
where  his  manfion  was. 

Lord  Chancellor  may  make  an  order  in  a  lunatick's 
affairs,  after  the  death  of  the  lunatick. 

The  Aft  of  Parliament  which  empowers  Jufticcs  of 
the  Peace  to  take  care  of  lunaticks,  upon  complaint 
made  of  any  outrages  committed,  l-ektes  to  vagrant 
lunaticks  only. 

It  is  a  contempt  of  the  Court  to  keep  back  a  corn- 
million  of  lunacy  for  years,  without  putting  it  in  exe- 
cution, and  the  commillion  was  difcharged  with  coiU. 

An 


Truftees. 


4  G.  ^,  c.  JO. 

No  allowance  to 
conimluee. 

Amb.  78. 


Property  not  to 
be  altered. 


Amb.  8 1. 


Chancellor's 
power. 
Avaih.  8z. 

Lien  on  the  ef- 

tate. 

Amb.  103. 


Receiver. 


Amb.  104. 

Ct^mmilTioiK 
Amb*  109- 
2  Vez.  401*1 

Chancellor's 
power.        ». 

Amb.  70S. 

Vagrants. 

2  Atk.  52* 

Cootennpr. 
2  Atlc.  51, 
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An  inquifition  of  lunacy  is  always  admitted  to  be  t^/Uence. 
read,- but  is  not  cbnclufive  evidence,  for  it  ft) ay  be  2  Atk.  41*. 
travcffed. 

Where,  before  an  inquifition  of  lunacy,  a  perfon  who  Pronertr  not  ta 
was  found  a  lunatick  had  nr\ade  a  parchafe,  with   the  bcakerfc* 
appro^)ation  of  his  only  fon,  the  Court  Will  not,  after 
the  inquifition,  change  the  difpofition  of  the  purchafe- 
mpney,  but  the  purchafe  fllall  (land.     And  the  Court 
have  allowed  part  of  a  lunatick's  perfondl  eftate  to  bd 
laid   out  in    repairs   and    improvements  of  his   real  *^^^*4is*04* 
eftate. 

AftertheCourtof  Wards  was  taken  away,  the  jurif*.  Jurifjiaion, 
didtion  over  iunaticks  and  ideots  reverted   back  to  the 
Court  of  Chancery,  to  which  it  originally  belonged.      .  . 
— As  to  the  power  of  the  Crown  and  the  Chancellor  3  Ark.  635* 
in  cafes  of  ideots  and  Iunaticks,  t?/^>  cafes  in  the  mar-  *  Vci.jan.  75^ 
gh.  ^^  * 

Where  there  is  any  mifbehaviour  in  the  eiecutlon  ^'^'^^ion 
of  an  inquifition  of  lunacy,  it  may  be  examined   intd^^''    '  * 
and  quafhed,  and  a  new  commiflioa  i/Tued,     And   the  3  Atk.  6,  7. 
perfon  againft  whom  the  com m iffion  ifl'ue^ii|r.as  allow- 
ed to  traverfe  it.     And  the  grant  of  the  cuftody  was  Tra^erfr. 
fufpended  till  further  order. — Not  only  the  lunatick,  but  3  A;k.  ^oS. 
the  heir  of  the  lunatick,  is  bound  upon  the  traverfe  of 
the  inquifition. — And  where  the  alienee  of  the  lunatick  . 
and  the  lunatick  traverfe,  if  he  be  found  a  lunatick  at  3  A.k.  jn* 
the  time  of  the  alienation,  they  are  both  bound. 

Where  the  lunacy  of  a  pccfon    is  in  queftion,  the  Provifion*! 
Court  will  make  a  provifional  order  as  to  his  effeitsi  ^'^^i  ^ 

-,,,     ,  rill  -1  3  A.k»6jc# 

filJ  the  point  of  lunacy  be  determined.  ^ 

The  power  of  the  Chancellor  over  ideots  and  luna-* 

ticks  is  by  fign  manual  of  the  King,  counter  figncd  by 

the  two  Secretaries  of  State,,  empowering  him  to  take 
.care  of  them,  in  the  right  of  the  Crown,  and  to  make  3  A'.k.e^^, 

grants  of  their  efiates. 

A  fpecific  performance  of  an  agreement  was  decreed  '  ^'«*'  84. 

againft  a  perfon  who  had  fince  become  a  lunatick. 

A  man  found  non  compos  before  the  fenate  of  Harrl    Spfcfl-  per- 

iur^h  was  confidered  a  mortgagee,   within  the  Itatute  ^^'Jl*"^-'^' 

r        •>  J  J-^    £X    J  X  Vez.  298. 

of  4  Gio.  2,  c.  10.  and  was  difected  to  convey.  T.unce. 

Oommiflioners  and  the  jury  have  a  right  to  infpeft  Produced  to  th« 
the  perfon  of  a  lunatic;  and,  if  the  commiffioners  think  *^  »»fl>ontt:8, 
proper,  he  ought  to  be  produced  before  them,  without 
the  prior  order  of  this. Court:  and  if  the  perfons,  in 
whofe   cuftody  he  is,  haVe  refufed  to  produce  him,  1  Vca.  ^6$, 
the  Court  has  made  them  pay  c^fts« 

T  2  Petition 


476  L  U  N  A  T  I  b  K  S.        • 

Spcurity  Petition  by  a  com  tn  it  tee  of  a  lunatick  to  have  the 

changed.  Ijq^j  ^jjvcrcd  up,  and  a  lefs  fecurity  given,  granted 

upon  itne  circumftances.— So  a  fecurity  changed  upon 

%  Vet.  6^3.  giving  a  greater  fecurity ;  but  thefe  applications  are  dif- 
couraged. 

Conempt.  If  one  marries  a  lunatick,  who  is  under  the  careof  th« 

comniittee  of  the  court ;  this  is  a  contempt,  for  which 
the  perfon  marrying  may  be  committed  ;  and  marriage 

Pxcc.ch.  203<  IS  no  fuperfedeas  of  the  commitment,  fo  as  to  take  the 
lunatick  out  of  the  cuftody  of  the  committee* 

Rfporf.  .Where  there  is  a  reference  to  the  Mafter,  in  a  cafe 

3  Bro.»38.  of  lunacy,  he  (hall  make  his  report  although  the  luna- 
tick.be  dead. 

jurifdiaion.  The  Lord  Chancellor  thought  that  the  Court  had 

3Rro.  510.        authority  to  order  timber  decaying  on  the  lunatick's 

a  rc«.  jun-V"^.  eftate  to  be  cut  down,  but  did  not  decide  that  point. 

Ptifingatcounts.  Committee  of  a  lunatick's  eftate  not  permitted  to 
pafs  his  accounts  without  inquiry  what  money  in  bis 
hailds  from  time  to  time,  and  the  Mafter  to  ftate  par* 
ticular  circumftances  ;  for  the  committee  muft  not 
keep  money  in  his  hands  without  paying  intereft  for  it. 
Atid  the  brother  of  a  lunatick,  committee  of  theeftaie, 
who  had  managed  it /nine  years  before  the  commiffion, 

1  Vtz.jun.  X56.  in  which  time  there  were  confiderable  favings  :  ordered 
to  pay  intereft. 

Cods,  Cofts  to  the  committee  of  the  lunatick  refufed,  be- 

I  vrx.jun.296.  caufe  he  had  not  paft  his  accounts  regularly,  though 
no  fraud. 

Waftc.  '     The  ftatute  of  lunaticks  dpes  not  introduce  a  new 

right  in  the  Crown.    The  words  tvajtt  and  deftruSiony 

ftVes.  Jan.  71.  in  it,  are  to  be  confidered  in  the  ordinary,  not  tech- 
nical fenfe. 

TruHee.  ^  truftee  found  a  lunatick  by  the  Matter's   report, 

y     .       -    cannot  be  ordered  to  convey  under  the  ftatute  /^Geo*  2. 
"•J  «•  5  7'  ^^  jQ^  unlefs  a  commiftion  of  lunacy  has  iflued* 

General  prin-         For  general  principles  upon  cafes  of  infanity,  I  (ball 

"?!*•'  refer  the  reader  to  the  cafe  of  the  Attorney.  General 

v.  Parnther  and  others. 

Baiikruptcj.  The  bankruptcy  of  the  committee  of  the  perfon  of  a 

lunatick  is  fufHcient  for  removing  him  from  the  ma- 
nagement of  the  fund  for  maintenance,  but  tbectiflody 

jVes.jan.  I.  of  the  perfon  will  not  be  changed,  if  the  Mailer -find, 
that  for  the  comfort  of  the  lunatic  it  (hould  contfnye. 

TiVbfr.  Where  timber  makes  part  of  the  general  ifentaldf-an 

%  Vc«.  juo.  7J.   cflate^  in  cafe  of  lunacy,  k  muft  be  maimged  a$.  ufiiid. 
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Y  the  (Isitute  of  21  i/.  8.  f.  13.  there  are  twelve 
Mafters  of  Chancery^} 

[The  Honorable  the  Mafier  of  the  Rolls  is  one,  and 
the  chief.] 

[His  patent  is  for  life :    in  it  he  is  ftyled  Cleruus  His  flylt^ 
Parva  BagiS  Cuftos  Rotuhrum   et  Cuftos  Domus  Cen^ 
ver forum  Judaorum.'] 

[He  taketh  in  open  court  his  oath,  which  is  ordained 
by  the  18  Ed,  3.  and  is  as  follows.] 

[You  (hall  fwear,  *^  that  well  and  lawfully  you  (hall  Oath. 
*^  ferve  our  Sovereign  Lord  the  King,  and  his  people, 

in  the  office  of  Clerk  of  the  Chancery,  to  which  you 
*'  are  intitled.  You  fhall  not  aflent  to,  nor  procure 
*'  the  King's  di(herifon,  nor  perpetual  damage,  to  your 
*'  power ;  nor  (hall  you  do,  nor  procure  to  be  done, 
**  any  fraud  to  any  man's  wrong,  nor  any  thing  that 
**  toucheih  the  keeping  of  the  8eal,  And  you  (hall  ' 
^*  lawfully  counfel  in  things  that  touch  the  King,  when 
^<  you  (hall  be  thereunto  required ;  and  the  counfel 
'*  which  you.  know  touching  him  you  (hall  conceal  ; 
**  and  if  you  know  of  ihe  King's  di(herifon,  or  perpetual 
^  damage,  or  fraud  to  be  done  upon  things  which  touch 
^^  the  keeping  of  the  Seal,  you^  (hall  ufe  your  lawful 
^^  power  to  redrefs  and  amend  it;  and  if  you  cannot 
*'  do  the  fame,  then  you  (hall  certify  the  Chancellor, 
**  or  others,  which  may  caufe  the  fame  to  be  amended 
**  to  your  ioieot.**] 

[He  is  Keeper  of  the  records,  judgments,  aiid  de*  Office. 
crees  of  this  Court.] 

[The  records  and  rolls  of  Chancery,  Gnce  the  begin-  Recordi, 
ning  oi  Richard  the  third's  time,  are  kept  in  the  Chapel 
of   the  Rolls,   the  reft  are  kept  in   the  Tower  of 
London.'^  I 

[The  MaHer  often  fits  in  court  with  the  Lord 
Chancellor  or  Keeper;  and,  in  his  abfence,  hears  and 
determines  caufes  there:  and  in  the  evenings,  and  at 
other  times,  when  the  Court  at  Wiftminiitr  or  elfe« 
where,  before  the  Lord  Chancellor  or  Keeper,  is  not 
(iUing,  he^rs  and  determines  caufes  at  the  Rolls.] 

T  3  y  [Cardinal 
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How  authorifed.  [Cardinal  IFoolfey^  who  was  Chancellor  the  29ih  of 
//.  8.  is  faid  to  have  introduced  the  A^after's  judging 
in  caiifes  in  |he  Lord  Chancellor's  abfencc  ;  and  the 
Lord  Coke^  in  the  Preface  to  his  third  Report,  fays,  he 
cannot  conceive  that  the  Maft^r  of  the  Rolls  has  a 
lawful  authority  fo  to  do,  or  to  determine  caufes  at 
the  Rolls,  (as  of  later  timesuhas  been  ufed,)  unlcfs  he 
be  liulhorifed  by  fpecial  commiffion  under  the  Great 
Seal ;  which  it  feems  he  now  is.] 

[But  heretofore,  when  he  had  no  fuch  commiflion, 

rEliefiBcie,  3.6.]^^^  ^^*  done  by  him  were  entered  as  done  either  per 
curiam .  or  per  caucellar, } 

pjlice.  ^  [He  has  a  long  time  been  ranked  with  the  great  offi- 

cers of  the  realm,  as  appears  by  the  flatute  12  Rich.  2. 
fiap,  2.  where  it  is  enadkd,  tha^  the  Chancellor, 
Treafurer,  and  Keeper  of  the  Privy  Seal,  the  Stew- 
;ird  of  the  King's  Houfe,  the  Kng's  Chamber- 
lain, the  Clerk  of  the  Rol/s^  the  Juftjces  of  both 
Benches,  the  Barons  of  the  Exchequer,  and  others  that 
(hould  be  tailed  to  the  naming  of  Juiliccs  of  the  i*eacr^ 
Sheriffs,  Efcheators,  Cuflomers,  Comptrollers,  fcrf. 
ihould  be  fworn  to  do  the  fame  faithfully,  and  without 
affedion.] 

fovtr.  [He  haih  great  power  and  pre-eminence  by  prcfcrip- 

[ibidem.]  tion,  ftatutes,  and  comnaiflion.] 

^QjHi^r,  {Some  have  been  of  opinion,  that  b5r  his  .office  he  is 

a  general  confer vator  of  thq  peace.  .  But  it  ii  faid^  he 
makes  out  procefs,  and  takes  recognizances  ti|)ereupon 

[  Lamb.  lofi.      not  by  any  power  incident  to  his  office^  but  by^  prcr 

lb.  11  ]  fcriptiari.] 

fpwer.  His  Honor  direded  a  cafe  to  the  court  of  King's 

Bench,  faying,  he  thought  he  had  authority  when  fiuiag 

»  Bro.  ?S.  ^or  the  Chancellor,  which  was  the  cafe  then^  though 
not  when  fitting  at  tt^e  Rolls. 

M^crs  in  Chancery. 

flo^ apporfiteii.   [dESIDES  the  Maftcr   of  the  Roils,   the  Chief^ 
♦  ^    there, are  ElcVen  other  Mafters  of  ChanccrjrT 

thefe  Eleven  are  from  time  co  time,  upon  death  or  fur- 
render,  appointed  by  the  refpective  Lord  Chancelkirt 
for  the  time  being.]  • 

[In  ancitnt  dsiys  they  were  fometimes  created  by 
the  ICin^^s  l^t^r$  pat^pt :  but  by  Baggot'^  cafe^  9.  R* 
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4,  5.  this  was  at  that  time  wore  out  of  ufe,  and  they        / 
were  made  by  the  eledlion  of  the  Court,  and  fwearing 
them.] 

[ft  is  faid,  the  Lord  Keeper  Egerton  ordered  that 
there  fliould  be  a  memorandum  of  their  admittance  made 
on  the  clofc  Rolls  of  the  Petty -bag.] 

[Their  oath  is  the  fame  with  that  of  the  Mafter  of 
the  Rolls,] 

f  Their  office  feems  originally  to  have  been  partly  Office, 
to  (it  as  affiilants  with  the  Chancellor ;  and  ftill  two  or 
three  of  them,  by  turns,  fit  with  him  ^iWeftminfter  in 
-  term  time,  and  two  at  a  tinrie  when  he  fits  out  of  term ;  * 
and  TWO  of  them  fit  with  his  honor  the  Rafter  at  the 
Rolls.] 

[The  other  part  of  their  office  was  to  form  writs,  at 
occafion  required  ;  as  where  in  fome  cafes  a  writ  was 
already  gi^n,  which  did  not  exa<3Iy  fuit  another  parti* 
cular  cafe,  falling  under  the  fame  reafon  with  the  for- 
mer, they  were  to  frame  a  new  writ,  according  to  the 
ftatute  of  Wejlminfter^  %.  Ca*  24..  which  ena6ls,  ^0^ 
tiefcunq,  evenerit  iji  Cameilaria^  quod  in  uno  cafu  reperi" 
fur  breve^  et  in  conjimili  cafu  cadentefuh  eodemjure  Jimiti 
^indigents  remtdio  non  reperitur^  Concordent  Clerici  dc 
Cancellarla  in  brevi  faciindo^  &c.] 

[Polidore  Virgil  fays,  thaf  William  the  Conqueror 
inftituted  a  college  or  fociety  of  clerks  in  this  Court, 
(then  the  afficina  jujiicia  of  the  realm,)  for  the  making 
all  manner  of  writs  which  iflued  thence,  among  whom 
the  Clerici  de prima  firmd  {the  Matters)  were  a  princi- 
pal part.] 

[T4ie Clerks  deprimAf^rma  were,  as  the  Lord  Chan- 
cellor f'^^f/ojs  fay?,  grave  and  ancient  Clerks,  long 
experienced  and  (krlful  in  the  courfe  and  pradice  of 
the  court.] 

[At  length  clergymen  and  others,  unfkilled  in  the 
laws  and  courfe  of  the  Court,  were  made  Matters^ 
fo  that  the  brevia  farmaia^  or  magiftraliay  werej  before 
theftatuteat^/ym/o^/r  2.  a  long  while  difufed,  whereby 
tbe  Judges  of  the  Common  Law  were  forced,  in  new 
cafes^  to  allow  the  ancient  forms  of  writs,  and  oblige 
the  platntiiF  to'roake  a  fpecial  count,  where  the  writ 
did  in  Cubilance  warrant  the  count.  And  thus  both 
the  ancient  bufinefs  and  name  were  forgot.] 

'  [The  later  name  of  Majiers  of  Chancery  is  retained  Name* 
at  this  day,  io  regard  of  the  wifdom  and  ikill  which 
they  are  fuppofed  to  have.] 

T+  [They 
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[They  keep  alfo  their  ancient  precedency  to  til  other 
Clerks,  and  fit  upon  the  bench  witlr  the  Lord  Chan* 
cellor  or  Keeper.] 

$'Wf  [Each  has  one  hundred  pounds  per  annumy  paid  him 

quarterly  out  of  the  Exchequer ^  befides  roh€'mone^\ 
which*  laft  is  paid  inftead  o^  robes,  formerly  allowed 
"him  out  of  the  King's  Wardrrobe^j 

By  ftatute  5  G.  3.  ^,28.  two  hundred  pounds 
fer  annum  is  to  be  paid  out  of  the  general  ca(h  in  the 
Bank  of  England,  belonging  to  the  fuitors  of  the 
Couit  of  Chancery,  by  half-yearly  payments  to  each 
of  the  eleven  Maflers  of  the  Court,  to  commence  fron^ 
the  5th  of  June^  1 765. 

[At  this  day,  a  recognizance  acknowledged  before 
a  Mafter,  and  certified  under  his  hand,  is  of  that  au- 
thority, that  it  is  a  matter  of  record,  and  aseffediual  as 
ii  it  had  been  acknowledged  in  open  court.  AHb  all 
deeds  or  indentures,  which  are  to  be  acknowledged  in 
Chancery,  tnuft  be  acknowledged  before  fome  one  of 
thern.] 

[Anfwers  ^nd  affidavits  arp  fwom  before  one  of 
them,  and  by  him  fij^ed.j 

[Ot.  Ch.  119.]      [^^^y  ^re  by  order  to  adminifter  oaths  reverently, 
and  according  to  law.] 

^ccoai)(f.  [The  bufmefs  in  Equity  increafing,  and  the  Maf- 

'^  ter's  bufinefs  in  fortning  writs  decreafing  or  difufed^  the 
Lord  Chancellors  have  of  late  time  referred  matters  of 
account,  and  fuch  like,  to  their  examinations,  whici| 
^re  orjdinarily  decreed  according  to  their  certiScate  dr 
report.] 

Contempts.  '         [Exceptions  likewife  taken  to  anfwers  and  irregu- 

U  Pf.Aipi  3S.]larities  inpra<Stice,  contempts,  and  fuch  Itke^  are  refer? 
red  to  them.] 

[It  is  faid,  the  civilians  contend,  that  the  Matters  in 
Chancery  ought  to  be  chofen  from  aipong  them,  be^aufe 
,  of  their  (kill  in  the  civil  laws,  which  contain  fo  muohof 
equity  beyond  any  other  laws.  But  let  us  hear  Fhia^. 
lib.  2.  c.  12.  who  fays.  Eft  inUr  cetera  ojficinum  quoddi-^ 
citujr  Cancellarioy  magna  drOirJUati^  quod  vero^  provkk 
ft  difcretOy  &c.  ecmmittij  &c.  cut  ajfociemur  clerici  homfti 
H  circutnfpe£fi^  domino  regi  jurau^  qm  in  i^gib^s  et  to^ 
Juetfidinibus  Anglicanis  notitiam  -habtnt  pioniorsm,] 

[By  an  a<St  ot  Parliament,  18^  Car.  2.  fiot  printedy 
there  is  one  public  office  to  be  kept  by  them,  and  «q 
mprci^  as  near  to  the  JE^oUs  as  conyenipiitly  may  be  ^ 


[For  the  caption  of  every  recogni*  ^ 
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hi  which  the  Maftert^  foin<e  or  one  of  them,  (hall  con* 
Aantly  attend  for  (he  adminiftering  oaths,  captioti, 
of  deeds,  and  recognizances,  and  the  diipatch  of  all 
matters  incident  to  their  office,  (references  upon  ac- 
counts and  infufficient  anfwers  only  excepted,)  fron 
feven  ih  the  morning  till  twelve  at  noon^  and  front 
two  in  the  afternoon  till  fix  at  night«] 

[And  they  may  demand  and  take  the 
ft>llov(rJBg  fees :}  ^.      i.     d.  Fec«, 

[For  every  affidavit  or  oath  taken  in  I  ^ 

the  office.]  }oo    ot     00 

[For  every  bill  of  cofts,  taxed  by  \ 
them,  for  the  plaintiff's  not  putting  in  i 
bis  bill,  or  not  proceeding  to  reply,  or  )oo     02     e6 
for   the  defendant's  not  appearing  in  i 
fjue  time.]  -^ 

f'For  the  acknowledgement  of  every  7  ^^'    _ 
died  to  be  inroUed.]  '  J  00    02     00 

.i-7 
f&ance.]  \ 

[For  every  (kin  of  an  exemplifica-  '%  . 
tion,  to  each  of  the  two  Mafters  that  >  00    04.    00 
^all  exa^miiie  the  fame,  2x.]  1 

[For  a  report  or  certificate  to  beT 
made  in  pqrfuance  of  any  order  made  >  00     20    00 
upon  the  hearing  of  the  caufe.j  j 

(JFur  every  other  certificate  or  re-1 
port,  upon  petition  or  motion,   only/  to"  00 

fox.  to  be  pktd  by  the  party  that  takes  X 
OiK  the  repdrt  tit  ctetificate.]  J 

[And  it  is  alfo  thereby  enabled,  that  if  the  faid  Maf* 
ters,  or  any  of  them^  (ball  AntBiXy  or  indiredily,  by 
any  a€i,  fbift,  colour,  or  devife,  have,  take,  or  receive 
any  money,  fee,  or  reward,  covenant,  obligation,  pro- 
mife,  or  any  other  thing,  for  his  report  or  certificate, 
ifi  writing  or  otherwife,  or  for  any  other  matters  in 
the  ad  exprefledjOther  than  the  faid  re^eAive  fee  or  feet 
in  'the  zBi  mentioned,  that  then  every  fuch  Mafter 
(being  thereof  legally  convided)  ftiatl  thencefor^i  be 
difabled  from  <be  execution  of  his  office,  and  fhall  for* 
fek  to  the  party  grieved  fo  much  money  as  fiiall  be 
taken  contrary  to  the  a£t,  and  fhall  alfo  forfeit  an  bun* 
jjred  pounds ;  a  moiety  to  the  King,  the  other  moiety 

to' 
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to  the  party  grieved,  whofball  fue  for  the  fame  in  afry 
Ord^Can.  7c»    of  the  King's  courts,  by  adion  of  debt,  bill,  plaint, 
information,  or  ocherwife,  &f.  j 

.     For  more  on  the  fubjeS  pf  Wfafters  in  Chancery,  fee 
*     •  I  Harr^  73.  and  Hargrave^$  Law  Tra£fs. 

Majiers  Extraordinary. 

fT)E SIDES  the  twelve  Matters  already  mentioned, 
^  it  hath,  fince  the  great  increafe  o^  bufincfs  in  this 
Court,  been  found  neceffary  to  appoint  one  or  more 
Matters  extraordinary,  in  ca^h  county,  for  the  takitig 
of  anfwers,  affidavits,  deeds,  and  recogniwinces,  in  the 
country.] 

How  tfce  office         [In  order  to  obtain  this  office,  there  is  commonly  a 

i»cbrrfi..ed.         certificate  from  fome  gentlemen  of  the  country  that 

ihei^e  is  occafion  fcr  a  Matter  there ;  that  the  perfon 
who  dcflres  it  is  fit  to  be  intrufled,  and  conformable 
to  the  Government.] 

[Whereupon  the  Lord  Chancellor  grafts  a  warrant 
under  his  hand  to  the  Clerk  of  the  Petty-bag,  requir- 
ing hion  to  prepare  a  commiffion,  directed  to  three,' 
empowering  them,  or  any  two  of  them,  to  adminifter 

[1Ci.Tut.31.]  the  common  oaths,  as  alfo  that  of  a  Matter  in  Chan- 
eery  extraordinary  unto  the  party.] 

[Then  the  Clerk  of  the  Petty- bag  makes  the  com- 

n^- 3*0        miffion,  (for  whfch  he  is  paid  i/.  131.  ^d ^)  wherein 

the  oaths  to  be  adminiftered  are  fet  forth  verbatim.]. 

[The  commiffioners  on  the  back  of  the  writ  make 
this  return,  Firiute  j/Iius  commij/ioms  nobis  tt  aL  in  ead. 
c^mmiJJtGne  ncmivat.  direH.  {tal.J  die  (menjis)  anno  infra 
fcript*  miniflravimtis  feferah  facra^  in  ead.  commifitone 
fpecificai,  infranominat.  A,  B.prout  pereandem  commiffi'^ 
onem  n$bis  pradpftur.  J.  N.  J.  S.] 

[Which  being  returned  up,  the  Clerk  of  the  Pctty- 

nMacm.]  b'g  inrolls  it  in  his  office,  and  gives  a  certificate  or 

memorandum  thereof,  for  which  he  is  paid  15^.10^.] 
[And    it  is  faid  the  whole  charge  comes  to  7/. 

flVtfe'ii.]  gi.    2^.] 

Kottoaawith-  [Formerly  thcfe  Matters  Extraordinary  were  re* 
»2omiieiof  ftraincd  from  doing  any  thing  incident  to  their  offi^, 
l^odoo.  within'five  mites  onlf  o( London :  but  by  an  order  of  my 

Lord  Chancellor  Cidrendon  they  are  now  reftraincd 
from  doing  any  thing  within  twtnty  miks  o(  London  ; 

and 
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tnd  that  it  may  appear  whether  they  do  or  no,  they  are 
in  the  caption  (which  is  the  Mafter's  certificate)  to 
cxprefs  the  name  of  the  town  and  county  where  they 
(ball  rake  any  affidavit,  or  the  acicnowiedgment  of  any 
deed  or  recognizance,  other  wife  the  fan^p  (hall  not  be  [Ord.Caoc.5S.] 
held  authentic,  nor  be  admitted  to  be  filed  or  inrolled.] 
.    fit  feems  nece/Tary  that  not  only  the  time,  but  alfo  Caption  of  dli 
the  place,  be  inierted  in  the  caption  of  an  affidavit;  affidatiu 
and  that  not  for  the  aforefajd  caufe  alone,  but  that  if 
the  party  has  made  a  falfe  oath,  it  may  be  certainly 
kpown  whece  the  indidment,  tiTr.  is  to  be  laid.]  y 

[Commiifions  are  frequently  granted  to  take  the  AeknowMf- 
acknowledgment  of  a  deed  in  the  country;  though  it  nM^t ^^ ^c^^t* 
is  faid  the  Mafters  Extraordinary  claim  it  as  their 
right.]     . 


MONEY. 

VIDE 

Jnterefi. 
Anjwcr. 

[TTI/HERE,  by  an  interlocutory  order,  a  party  is  to  P*i^  into  court, 

^^  bring  money  into  court,  and  he  does  it  not) 
the  Court,  on  motion,  will  limit  him  a  day,  by  which 
be  (hall  do  it  or  ftand  committed  ^  but  before  com* 
mitmeat,  the  order  muft  be  perfonaily  ferved  undec 
feal,  and  an  affidavit  made  of  the  fervice.] 

[Before  a  party  moves  to  have  money  out  of  court.  Taken  oat  of 
whether  it  be  in  the  hands  of  the  ufher,  or  of  a  mafter,  ^o*''« 
(fbh  was  bifare  the  ftaU  12  Gn^.  1^)  there  muft  be 
perfonal  notice  of  the  motion  to  the  adverfe  party  ; 
ei^ccpt,  by  fpecial  order  of  the  Court,  it  be  for  fome 
rcafon  difp^nfed  with>  and  notice  to  the  clerk  or  other  [1Px.Alm.404 
be  mpde  fM^cient.] 

.  {  Money  paid  into  pourt  is  fometimes  before  hearing  when  paid  out 
paid  to  the  party  that  feems  to  hav^  the  bcft  rigb|  ^^C*®""- 
thereto,  upon  recognis&ance  wkh  two  fureti^s  to  abidQ 
the. further  order  of  the  Court  on  hcartog.]  .  ! 

[Where  the  fqim  was  fo  fmall  as  eight  pounds,  tbg 
Court,  to  fave  the  party  the  charge  of  the  lecogni- 
f^anc^  ordered  i(  t^  .he  |)Aidy  upop  tjie. party's  giving 

judgment 
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judgment  at  law  in  debt  and  a  releafe  of  errors,  and  t 
(econd  fcire  facias  returned,  to  prevent  the  defendant's 
farrendering  hiRifelf  in  ^ifcharge  of  his  bail.] 

[Money  in  court  was  ordered  to  be  paid  to  a  party: 

he  dies:  his  admiiiiftrator  moves  to  have  it;  the  other 

party,  on  notice,  opp6fed  it.     It  was  ordered,  that  upon 

-  producing  letters  of  adminiftration,  the  adtniniftrator 

ibould  have  it.] 

[If  money  in  court  has  been  ordered  to  be  paid  out 
upon  fecur'^ty,  and  a  deceit  has  been  put  upon  the 
Mafter  in  doing  it^  or  that  there  be  great  reafon  to 
fear  the  ability  of  the  fecuricy,  upon  (hewing  this  to 
^e  Court,  the  money  will  probably  be  ordered  to  be' 
brought  in  ag^ain.  Where  the  matter  was,  dented,  and 
it  was  doubtful,  the  Court  ordered  it  to  be  examined 
by  another  Matter.] 

fiiit  now  all  Aims  of  money  ordered  or  decreed  to 

£e  paid  into  this  court,  mud,  purfuant  to  the  ftatute 

12  Geo.  !•  be  paid  into  the  Baniy  with  the  privity  of 

tbe  Accountant-General  of  this  Court,  and  plated  to 

^  the  credit  of  the  caufe;  and  any  of  the  parties  to  the 

s  Har,  194.        fuit,  where  money  is  ordered  to  be  paid  iiito  the  Eank^ 

Hiod.  494«  ^^y  apply  by  motion  or  petition,  that  fuch  money 
may  be  laid  out  and  invefted  in  Government  Securi- 
ties, for  the  benefit  of  the  parties  in  the  caufe. 

The  party  entitled  to  money  in  ibis  court,  in  order 

liar.  195.  *       to  obtain  the  fame,  mud  give  notice  in  writing,  to  all 

the  partieis  in  the  fuit^  of  his  intention  to  move  the 
Court,  that  the  fpecifick  fum  to  which  he  is  entitled, 
may  be  paid  or  transferred  to  him.    This  motion  muft  ■ 
be  made  upon  the  Mailer's  report  in  favour  of  the 

jitur^.         p^rty  applying,  and  the  Accountant-General's  cer* 

ti^cate. 

Parties  only,  or  their  legal  ttprefentatives  or  ai&gns, 
Cati  obtain  money  from  the  Accountant  General'ii 
idffice.  Reprefentatives  mud  Ihew  themfelves  to  be 
fuch,  by  producing  letters  of  adminiflrarion,  probate 
of  the  will,  or  affignment,  as  the  cafe  may  be,  before 
they  can  rective  the  money.     If  a  party  cannot  at« 

l|i^  '  lend  to  receive  the  money  due  to  him,  be  may  exe* 

cute  a  letter  of  attorney,  empowering  fuch  pcrfon  as  he 
pleafes  to  receive  the  fame.  This  letter  of  attorney  is 
ufeally  made  out  at  the  Accountant* General's  oiEce. 

•Where  mon«y  by  order  is  paid  into  the  AccountantT 
Qeneral's  office^  to  be  placed  in  tbe  Banki  till  It  can 

be 
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be  laid  out  according  to  the  dircAions  of  a  decree,  if 

you  move  for  an  application  of  this  money,  you  muft 

not  only  have  a  certificate  that  the  money  was  paid  into 

the  Bank^  but  that  it  is  in  the  Bank  at  the  time  of  the  >  Ack.  519. 

motion  made* 

.  Money  in  the  funds  belonging  to  wards  of  the  Court 
cannot  be  transferred  into  the  name  of  the  Accountanit- 
General,  to  the  credit  of  the  caufe,  until  the  account  >  ^ro.  56. 
is  taken  by  a  Mafter,  and  bis  report  made. 

The  affidavit,  fupporting  a  motion  to  pay  money  Affidavit. 
into  courts  mqft  fpecify  the  fum  in  the  defendant's  '  ^'^'  57« 
b^nds,  or  the  motion  will  be  refufed. 

When  plaintiff  moves   for   an  injun6iion  to  ftay  /»>»^»«. 
proceedings  at  law,  he  muft  bring  the  money  which 
IS  in  difpute,  into  court.     If  it  has  been  granted  for  »Bro.45a. 
want  of  anfwer,  it  will  be  qifTolved,  unlefs  the  money  aBro,  igaL 
be  brought  into  court. 

The  Court  will  not  order  a  balance,  upon  charge  BaUmce. 
and  difcjiarge  in  the  Matter's  office,  to  be  paid    in 
before  the  Mafter  has  made  his  report,  notwithllanding 
his  certifi<?ate  of  the  fum.     Sed  vide  3  Bro,  d+y.  3B'0'45* 

The  Court  will  now,  immediately  upon  coming  \n  -^/w^r. 
of  the  defendant's  anfwer,  order  fo  much  as  he  admits 
CO  have  in  his  hands  of  a  teftator's  property,  to  be  paid 
into  the  Bank,  it  was  formerly  thought  neceflary  for  3  Bro.  3654 
the  plaintiff  to  (hew  that  the  executor  had  abufed  his 
truft,  or  that  the  fund  was  in  danger  from  the  infoU 
vent  circumftancei  of  the  executor. 

Motion  that  plaintiff's  folicitor,  who  had  been 
ferved  with  an  order  to  pay  a  fum  of  money,  which 
he  had  received  beyond  his  cofts»  fhould  ftand  com- 
mitted. Lord  Chancellor  ftated  the  pradice  to  be,  3Bro*3'2^ 
that  if  you  want  a  more  fummary  proceeding  than  an 
attachment,  you  muft  move  that  the  party  bring  in 
the  money  by  a  £hort  day,  or  ftand  committed. 

The  Court  will  detain  money  decreed  to  parties,  4Bro«43o. 
upon  application  of  perfons  having  claims  upon  them^ 
.  But  the  Court  will  not  keep  money  in  the  hands  of 
the  Accountant*General  after  the  party  is  .entitled  to  i  Vec.  jun.  44* 
it»  even  at  bi9  requeft.    Fide  %  Harr%  194. 
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[  A    MOTION  is  a  prayer  or  requeft  ore  tenus  of 
^^  the  party  to  the  Court,  either  in  perfon  or  by 
counfel.j 

[Some  motions  are  of  courfe,  (that  is,)  where  by  a 
"   '     ftanding  rule,  or  the  known  courfe  of  the  Court,   a 
thing  defxred  is  to  be  granted  without  hearing  the 
other  party.] 

[In  thefe  there  needs  no  notice  of  the  motion  to  the 
other  fide,  nor  ought  counfel  to  oppofe  them.  J 

[There  are  others  would  be  of  cowrfe  upon  fuppofi- 
tion  of  the  fa£is  ftanding  fingle.  But  becaufe  there 
may  probably  be  fome  other  faft  or  circumflance 
refting  in  the  knowledge  of  the  parties,  and  which  the 
Court  cannot  at  prefent  fee,  which  yet  oppugns  the 
reafon  of  the  motion,  they  are  granted  only  niji^  &c. 
If  there  be  not  notice  of  the  motion,  or  if  there  be, 
yet  all  are  not  abfolutely  granted.] 
Special  motions*  [There  are  others  not  founded  on  fuch  general 
^  rule  or  ufage,  and  fometimes  befides  or  againft  ir^ 
which  are  granted  or  denied,  as  the  Court  fees  fit, 
upon  the  weight  and  reafon  of  the  matters,  as  it  ap- 
pears upon  the  motion,  or  upon  bearing  of  both  fides.] 

[Some  oPthefe,  of  (mail  moment  and  frequent,  arc 
generally  granted  without  notice:  if  lefs  frequent,  and 
of  more  weight,  then  only  nifiy  if*  no  notice.] 
«  [Such  of  them  as  are  very  rare,  and  upon  extraor- 

dinary occafions,  will  feldom  be  granted  in  any  forC 
without  notice.] 

[Notice  of  a  motion  muft  be  given  in  writing,  iigned 
with  the  name  of  the  party,  his  clerk  or  folicitor,  that 
gives  it. — It  muft  be  delivered  to  the  other  party,  or 
his  folicitor  (or  at  leaft  left  at  one  of  their  houfes, 
though  I  have  heard  it  faid,  that  this  is  not  ordinarily 
good  fervice)  ;  or,  which  is  more  ufua^,  it  muft  be  de- 
livered to  the  clerk  in  court,  or  left  at  bis  feat  in  the 
office,  with  his  clerk  or  fervant.]    ' 

[Before  you  moVe,  affidavit  muft  be  made  of  the 
fervice,  and  the  manner  of  it,  and  the  affidavit  filed^ 

and 
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fefld  a  copy  taken  thereof,  if  you  think  you  ihall  need 
to  prove  notice.] 

[Every  notice  of  motion  muft  be  given  two  days  Notice. 
at  leaft  before  the  day  on  which  it  is  to  be  made,  as  if 
the  motion  is  to  be  on  Thurfdof^  the  notice  muft  at 
leaft  be  on  TuefdayJ]     If  on  Monday ^  the  notice  muft  2  Har.  129* 
be  on  Friday^  Sunday  being  no  day. 

{Where  notice  is  neceflary,  every  thing  the  party 
moves  for  fliould  be  expreflfed:  for  the  Court  will  not' 
ordinarily  extend  the  order  beyond  the  notice :  as,  where 
notice  was,  that  the  Court  would  be  moved  that  the 
plaintiff  might  be  put  into  pofleffion,  and  a  receiver 
appointed  ;  the  Court  would  not  order  that  nothing 
ihould  be  received  by  the  defendant  iii  the  mean  time  ;. 
though  the  defendant  did  not  defend  the  motion.] 

£So,  notice  was  given  of  a  motion  to  fuperfede  an 
ixcommunicato  capiendo^  becaufe  the  Bi(hop's  feal  was 
r%ot  to  the  fignifictmt  \  which,  upon  the  motion  hap* 
pening  otherwife,  the  counfel  would  have  infifted,  that 
the  ^xcommufiicaiion  was  before  the  laft  general  pardon  : 
but  the  Court  would  not  hear  them  to  that,  till  another 
day,  becaufe  there  was  no  notice  given  of  this  excep- 
tion, which  there  ought  to  have  been,  though  there 
needed  none  of  the  other,  which  any  one  as  amicus 
curia  might  have  fhewn,  had  it  been  true.] 

'Said,  if  a  party  gives  notice  three  times,  that  he 
will  move  a  matter,  and  yet  does  it  not] ;  the  fame 
notice  (hall  not  be  moved  a  fourth  time;  but  [he  (kail 
ordinarily]  upon  produ£lion  of  the  four  notices  [pay 
the  other  ten  ihillings  cofts;  but  if  it  be  a  matter  of 
weight,  and  many  counfel  are  feed,  the  Court  will 
order  cofts  to  be  taxed  by  a  Mafter.  j 

[Notice  of  motion  to  take  money  out  of  court,  muft 
be  to  the  party  himfelf,  except  the  Court,  upon  a  -pre- 
vious motion,  have  ordered  fo  many  days  notice  to 
the  clerk  in  court,  &c.  as  may  be  time  enough  to  fend 
the  client  notice,  and  to  have  his  anfwer  if  he  be  in 
the  kingdom;  but  hard  to  be  fotind,  or  fo,  (hall  be  ^iPz,Alin,4.o.] 
fufficienc]    . 

[During  the  term,  every  Thur/day  is  a  day  for  feaU 
ing  and  motions  only,  except  it  happens  to  be  the  fe* 
cond  day  of  the  beginning,  or  the  laft  day,  fave  one,  [Or.Ci)«s3«]' 
of  the  end  of  the  term.] 

[So  arc  Tue/days  and  Saturdays.  Pref.  Ord.  So 
the,  firft  and  laft  days  of  the  term  are  only  fcal  days.  Ibid* 

and 


„  * 


aas  MOTION. 

and  days  of  motion] ;  but  imptions  of  amrfe  may  hm 

2  Har,  130.       made  any  day  at  the  rifing  of  the  Court,  and  (bflDetmca 

ipecial  motions. 

[In  vacation,  fcal  days  are  only  days  of  motion^  andare 
appointed  by  the.Lofrd  CbancQl)or.-«-Yet  thjB  morniog 
after  the  term,  motions  are  always  made  at.lheRolls» 
upon  fuppofal  (I  guefs)  that  fome  may  probably  re^ 
main,  which  ihould  have  been  moved,  but  could  qoc 
the  laft  day  of  the  term.] 

[No  motions  are  heard  after  the  laft  general  ieal 
after  term,  till  the  firft  general  feal  before  the  enfuing 
term.  But  things  which  require  difpatch  may  be  pe-* 
titioned  for,  and  right  will  be  done^  for  this  court  is 
always  open.] 

[It  has  been  faid,  that  there  is  feldom  ocoafion  fqr 
more  than  one  motion  in  a  caufe,  (vjz.)  for  an  in- 
jundion  for  quieting  poileffion,  or  fiayiog  fuits  at  taw; 
other  motions  being  for  the  moft  part  needlefs,  or  not 
tending  to  end,  but  perplex  the  cayfe;  and  a  caufe 
would  be  foon  ready  for  bearing,  if  it  went  on  io  an 
orderly  courfe  by  pleadings,  and  proofs,  without  being 
croiTed  by  frivolous  mQtion6.-*<-Wberefojre  the  folicttor 
[^?x,AltBuji>}  ought  to  be  very  careful,  not  to  lead  bis  client  into 
'  needlefs  and  expenfive  motion^.} 

[Manly  motions  are  hovf  oiade  touckii^  the  regu^ 
lar  ilTuing  forth  and  execution  of  con^mifions,  pro- 
cefs,  and  other  matters  of  coutfe,  whjch  heretofote 
were  commonly  referred  to  four  of  the  fix  clerks  not 
in  the  caufe,  who,  hearing  the  other  two  clerks  toward 
the  caufe,  did  eaGJy  determine  the  queflion  without 
[)>r.H.Ch.  33.]  delay  or  charge  to  the  fuit.] 

[Where  by  reafon  of  the  abfence  of  a  counfel  who 
ihould  have  defended  a  motion,  the  Court  thinks  fit 
to  put  it  off  for  that  time,  the  former  notice  is  o&ea 
,  ordered  to  be  continued)  fo  as  the  matter  may  be 
moved  another  day,  upon  notice  to  fuch  abfent  counfel 
only*] 

[Said)  on  a  d^y  of  motion  after  all  were  over,  it  bath 
been  ufed,  that  the  Regifter  i;ead  over  in  courts  before 
the  Lord  Chancellor,  all  the  orders  of  the  day.} 

The  Court  will  not,  upon  motion,  make  an  ordei 

3  IrQ.  34&f         which  will  decide  the  merits  of  the  cauie. 

The  variety  of  ihapes  in  which  motions  are  madd 
in  this  court  to  obtain  relief,  according  to  the  peculiar 
circumfian^es  of  each  caie,  renders  it  impoffible  to 
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ftate  every  poffible  form  in  which  a  notice  of  motion 
may  be  given  ;  the  forms  of  notices  in  the  book  re- 
ferred to  in  ordinary  cafes,  may  be  (o  far  defcriptive 
of  the  general  outlines  of  a  notice  of  motion,  as  to  give 
an  idea  to  the  young  praditioner,  of  the  form  in  which  3  Har.  ijt; 
fuch  notices  are  generally  conceived. 
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f  |S  (as  the  name  imports)  a  writ  to  reftrain  a  fub-  Whit, 
-*  je£l  from  going  out  of  the  kingdom.]  *^ 

[By  the  common  law  any  man  might  go  out  of  the 
realm  at  his  pleafure,  without  the  King's  licence,  except 
be  were  intefdi£led  by  proclamation,  writ  or  mandate  [Nat.  Br.  85.  J 
lu^der  the  privy  feal  or  fignet,] 

[But  by  the  ftatute  of  5  Ric.  2.  f.  2.  none  except 
Lords  and  other  great  men,  notable  merchants,  and  the 
King's  foldiers,  were  to  go  out  without  the  King's 
/pecial  licence.] 

[Formerly  this  writ  was  fometimes  direfled  to  the  Howdrcaed, 
party  himfeK,  fometimes  to  the  SherifFor  Juftices  of  [^*^-^^^S« 
the  Peace,  or  both;  but  now  it  is  commonly  dircded  ci. Tut. 294.]^* 
to  the  Sheriff  only.] 

[Any  one  by  furmife  made  to  the  Lord  Chancellor,  [F.Na.Br.  85. 
may  have  this  writ  from  the  Queen.]  ^f'l 

[It  was  formerly  reckoned-«a  writ  of  grace  [on  be- 
half of  a  fubjetj]  and  ufed  to  be  granted  at  the  mere  How  granted. 
pleafure  of  the  Court,  on  affidavit  or  other  matter, 
ibewing  the  party  defigned  to  go  out  of  the  realm,  to 
the  other  party's  damage :  yet  it  was  faid,  a  defendant 
could  not  have  this  writ  on   affidavit  as  a  plaintiff 

might.] 

[It  is  faid  to  have  been  fettled  by  the  late  Lord 
Keepe/  Wright^  that  it  being  a  remedial  writ,  is  as 
fuch,  upon  due  application  by  petition,  or  motion,  to 
be  granted  the  fubje£i.] 

[It  is  now  moftly  ufed  where  a  fuit  is  commenced  iti 
this  court  againtt  a  man,  and  he  defigning  to  defeat 
the  other  of  his  juft  demand,  or  to  avoid  the  juflice 
and  ei|uity  of  this  court,  is  about  to  go  beyond  fea, 
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of  however,  that  the  dxity  jfn'fil  hp  endangered,  if  he 
goes.]  '  *  .         ,• 

(If  the  writ  is  prayed^  and  the  (jarty,  by  ipfwer  or 
otherwife,  fatUBes  the  Court  that  he  is  not  going  be-* 
yond  fea,  it  will  not  be  granted.] 

[The  party  that  fues  it,  conrmionly  marks  on  the 
back  of  the  writ  in  what  fuoi,  the  bond  for  yielding 
obedience  to  the  writ  (hall  be.] 
'■  [  ^'  '^  gtnerally  one  thoufand  pounds^  or/ome  great  fum*  J 
Rowevccutcd.  [It  is  an  abufe  of  this  procefs  to  break  open  doors 
and  take  the  party  in  bed  ;  but  yet  the  Court  would 
not  order  hin>,  for  this  caufe,  to  be  fet  at  liberty.} 

[If  the  writ  be  fued  for  the  Queen,  the  party  againft 
whom  it  is,  may  come  into  this  court,  and  (upon  good 
caufe  (hewn)  obtain  licence  by  letters  patenr,,  or  by 
privy  feal  or  fignet,  (which  are  called  a  pafTport.  or 
pafs,)  any  of  which  will  excufehim  from  contempt.] 
'  [If  the  writ  be  granted  on  behalf  of  a  fubje(St,  .and 
the  p^rty  is  taken,  what  is  generally  done  is  this :  fbe 
party  either  gives  fecurity  by  bpnd,  in  fuch  fum  as  is 
demanded;  or  he  fatisfies  the  Court  by  anfwering, 
(where  the  anfwer  is  not  already  in,)  or  by  aifidavii, 
chat  he  defigns  not  to  go  out  of  the  realm,  and  gives 
fuch  fecurity  as  the  Court  direds;  and  then  he  is  djf* 
charged.]  .       ' 

When  a  party  is  taken,  fae  mufl  give  a  bond  to  the 
Mafter  of  the  Rolls,  in  fuch  penalty  as  is  required  hy 
the  writ  for  yielding  obedience  thereto,  or  fatisfy  the 
Court  by  anfwer,  affidavit,  or  otherwife,  that  he  hath 
no  defign  of  leaving  the  kingdom,  or  that  he  is  oo€ 
indebted  to  the  plaintiff  in  any  fum  of  money  what* 
ever,  before  the  writ  can  be  difcharged. 

The  prefeat  pra(3ice  is  for  the  defendant  to  give 
fecurity  to  abide  the  decree,  before  the  writ^  is  dif* 
charged,  which  fecurity  is  taken  by  recognizance  be- 
fore a  Mafter. 

So  a  perfon  taken  by  the  SherifF  on  a  ne  exeat  regn9^ 
mud  enter  into  three  different  bail-bonds  before  he'can 
be  fet  at  liberty;  viz.  in  one  to  the  SherifF,  in  one  to 
the  Mafler  of  the  Rolls,  and  in  a  third  to  a  Mafter  ia 
Chancery. 

fWhilfl  this  was  accounted  a  writ  of  grace,  if  the 
party  to  whom  the  writ  was,  had  anfwered  and  denied 
the  equity  of  the  plaintiff's  bill,  and  the  Court  faw  no 
caufe  to  the  contrary,  the  writ  would  be  fupc rfeded  J 

[And 


Hlnl.  €iz» 


Ibid, 
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rAnd  fo  I  fuppofe  iVnow  ^H.]  _  .,,  Wh«,!tlK.. 

1  nis  writ  lies  for  a  private  matter,  witnotit  oill  ch.  Ca.  116. 
filed.     As  for  client,  on  his  folicitor's  bill,  on  taxa-  Cii.  Rep  19, 
tfon  being  over-pai'd  60  A.  folicittr  being  about  to  go  *  y'lrif**  **^' 
beyond  fea.     Sed vide  3  P.  IV.  3T3.  Prec.  ChJijt.**' 

A  furety  in  a  ne  exeat  regno  is  not  to  be  difcharged  Surety, 
lipoin  the  defendant's  putting  in  his  anfwer,  not  even 
after  a  decree  againft  the  defendant,  and  commitment 
decreed  againft  him  ;  for  if  there  be  no  danger  of  the 
defendant's  going  beyond   Tea,  being  in  priibn,  then  Prec.  Cfa.  230. 
the  fi/rcty  is  no  danger. 

A  ne  exeat  regno  lies  to  prevent  one  going  to  Scotland ^  To  prevent  g-ing 
in  vrhich  cafe  the  condition  of  the  recognizance  muft  ^,'p^^*"**^  ^ 
be  not  to  go  out  of  the  realm,  or  to  Scotland,     Sed  vide      '     .1 
fk.  temp.  Talbot  196. 

It  lies  alfo  for  a  defendant,    in  an  account  againft  a  lbl<3.. 
•co-defendant. 

This  writ  is  not  granted  where  the  demand  is  at  Inwhatcafe*. 
law  J  for  there  the  plaintiff  has  bail,  and  he  ought  not  Amb^*6^'*' 
to  have  double  bail  both  at  law  and  in  equity.     But  it  a  Aik.  aio. 
lies  for  alimony  decreed  by  the  Spiritual  Court,  but  Ch.Ca.  115. 
not  before  decree.  '  iv„.jun.94. 

This  writ  was  granted  againft   a  married  woman,  Apa^nft /««« 
executrix,    the  defendant,    her  hyflband,    having   left  Amb.^e*'. 
the  kingdom  and  taken  away  his  effeds.  3  Atk.  409. 

Will  not  lie  if  defendant  is  going  to  a  place  fiibjeft  inwhatcafrs. 
to  .the  laws  of  England^  and  where  his  efFeSs  arc.  ^'"^-  7^- 177- 

Not  granted  for   the  wife  againft  her   hufband   in  Notonbe^aif<f 
rcfpect  of  a  demand  arifing  by  virtue  of  a  marriage  {tu  ^^  huianr" 
tfement,  whereby  the  defendant  obliged  himfclf  to  fe- 
curea  fum  of  money  out  of  his  real  and  perfonal  ef- 
tate,  as  a  provifion  for  his  wife  in  cnfe  (he   furvived  i  Atk.  511. 
liim  :  as  the  contingency  might  never  liappen. 

On  motion  to  prevent  the  defendant'*  going  out 
of  the  kingdom  till  he  had  put  in  his  anfwer,  the  Court 
ordered  that  he  ftiould  give  fecurity  by  his  clerk  in 
court,  to  be  approved  by  a  Mafter  to  abide  the  de-  %  Atk.  66. 
cree. 

The  plaintiff  muft  fwear  pofitively  that  the  defendant  How  grtnied* 
is  indebted  to  him  in  a  certain  fum,  or  the  writ  can-  *  ^61.490 
not  be  indorfcd  J— and  ftate  good  grounds  for  the  fug-  38*0.477.^'* 
geftion  that  he  means  to  abfcond,  or  the  motion  for  a 
ne  exeat  regno  cannot  be  granted,  if  the' bill  be  for  an  3  Atk.  501. 
account  only,  and  the  plaintiff  fwears  that  he  verily  3^'0'"4«370f 
believes  the  balance  in  his  favour   will  amount  to  io 
much,  it  will  befufficient. 

U  a  Knt 
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1  Bro.  376.  A  fi€  exeat  regno  never  can  be  granted,  but  upon  t 

3  Bro.  »i8.         ^igQf.  demand,  and  no  equity  can  arife  here  from  a 

contra£l  legally  fatislied  in  a  country  where  itarofe. 
3  Bro.  II.  The  af&davit  of  the  wife,  in  fupport  of  an  applica- 

1    er.jin*  49«    jjqj,  f^,.  ^  „^  exeat  regno  zgzin&,  her  hufband,  cannot^be 

received. 

If  it  appear  to  the  Court  that  a  bill  for  a  ne  exeat 

regno  muft  be  difmifTed  for  want  of  parties^  the  motion 
3  Bro.  23.  for  a  ne  exeat  regno  will  be  refufed. 

Writ  of  ne  exeat  regno  obtained  by  one  inhabitant  of 
3  Bro.  %\%.        Jritigua  againft  another,  upon  a  bond  ftated  in  the  bill 

to  be  lofl,  difcharged,  on  giving  fecurity  to  abide  the 

decree. 

Where  plaintiff  has  two  demands  on  defendant,   the 

one  liquidated,  the  other  matter  of  account,  the  writ  of 
3  Bro.  4S7.        ne  exeat  regno  ihall  be  marked  for  the  former  demand 

only. 
1Vez.jafi.96.        Ne  exeat  regno  difcharged,  upon  paying  into  court 

the  fum  for  which  it  was  indorfed. 
Fide  Bone's  Cafe^  i  P.  W.  262. 


■^vwa^p^M^-M^p-^ 


NON  COMPOS  MENTIS}   DUMB,  &c, 

VIDE 

Witnefs. 
Anfwer^    . 
Guardian. 

iH.Ch.  124.     [  A    DUMB  man  hath  been  ordered  to  anfwer  a 
Toih.  140.]  -Tl   bill  J 


efs^  fo  that  he  cannot 


[So — (Upon  interrogatories/ 
[But  one  dumb    and   fenfe 
[Gary,  Rep.       inftrudk  his  counfel  to  draw  his  anfwer*  (hall  not  be 
'3*J  put  to  anfwer.] 

One  through  great  age  being  deprived  of  his  memory, 
and  being  aijmof):  non  compos  mentis^  was  ordered  to 
P.  w.  III.     anfwer  by  his  guardian,  the  demand  in  queftion  being 
Ml  notii.  fmalK 


[     ^93    ] 


NOTICE. 

^^OTICE  of  motion  muft  be  given  in  writing,  and  ^^^  fenred; 
-*-  figned  with  the  name  of  the  perfon  who  gives  it,  ^^*  »o.4*4« 
nvhich  is  commonly  the  party's  clerk  or  folicitor,  and 
it  muft  be  dehvcred  to  the  other  party  or  his  folicitor 
(or  at  leaft  left  at -one  of  their  houfes,  though  it  is  not 
ordinarily  good  fervice} ;  or,  which  is  mod  ufual,  it 
muft  be  delivered  to  the  clerk  in  court,  or  left  at  his 
feat  in  the  office  with  his  clerk  or  fervant.  \ 

Before  the  motion  is  made,  affidavit  muft  be  fworn  Affidavit  of  no 
of  the  fervice  of  notice,  and  of  the  manner  of  it,  and  the  *^^5* 
affidavit  filed,  and  a  copy  thereof  taken  ;  and  every  no 
Cice  of  motion  muft  be  given  two  days  at  leaft  before 
the  day  on  which  it  is  to  be  made;  as  if  the  motion  is 
to  be  on  Thurfdaj^  the  notice  muft  be  given  at  leaft  on 
Xuefday^  and  the  affidavit  thereof  filed  on  Wednefday* 

And  where  notice  is  neccflary,  it  muft  be  in  writing:  where  necef* 
every  thing  the  party  moves  for  fhould  be  exprefl'ed  ['!''• 
therein:  for  the  Court  will  not  ordinarily  extend  the 
order  beyond  the  notice ;  as  where  the  notice  was, 
that  the  Court  would  be  moved,  that  the  plaintiff 
might  be  put  into  poflelTion,  and  a  receiver  appointed, 
the  Court  would  not  order  that  nothing  (hould  be 
received  in  the  mean  time,^  though  the  defendant  did 
not  defend  the  motion. 

So  notice  was  given  of  a  motion  to  fuperfede  an 
excommunicato  capiendo^  becaufe  the  Bifhop's  feal  was 
not  to  the  fignificavit  \  which,  upon  the  motion  hap- 
pening otherwife,  the  counfel  would  have  infifted,  that 
the  excommunication  was  before  the  laft  general  par- 
don  ;  but  the  Court  would  not  hear  them  to  that  till 
another  day,  becaufe  there  was  no  notice  given  6f  this 
exception,  which  ought  to  have  been;  though  there 
needed  none  of  the  other,  which  any  one  as  amicus 
Curia  might  havefliewn,  had  it  been  true. 

Notiqe  of  motion  to  take  money  out  of  court,  muft  Tak'ng  morey 
be  given  to  the  party  himfelf,  except  the  Court,  upon  »»*of  "««• 
a  previous  motion,  has  ordered  fo  many  days  notice  to 
the  clerk  in  court,  br.  as  may  be  time  enough  to  fend 
the  client  notice,  and  to  have  his  anfwer  \  or  if  he  be 
in  the  kingdom,  but  hard  to  be  found,  ^c*  fuch  no- 
tice may  be  ordered  to  be  fufficient. 

U  3  Where, 
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Notice  conti« 

nued. 

Curt  Can  424. 


Where,  by  reafon  of  the  abfence  of  a  counfel  who 
fliould.  have  defended  a  motion,  the  Court  thinks  fit 
to  put  it  off  for  that  time,  the  fornwr  notice  is  often 
ordered  to  be  continued,  fo  as  the  matter  may  be 
moved  another  day  upon  notice,  to  fuch  ahfmt  uunfel 
only. 

if  a  party  give  notice  three  times  that  he  will  move 
a  matter,  but  does  it  not,  he  (hall  ordinarily  pay  the 
other  ios,  cods;  but  if  it  be  a  matter  of  weight, 
and  many  counfel  are  itt^d^  the  Court  will  order  cofts 
to  be  taxed  by  a  Matter. 

Notice  of  motion  given  by  one  not  allowed  to  aA 
3  P.  Wilt.  103.  as  a  folicitor,  not  good. 


Cods.  Ibid. 


ORDER. 

VIDB 

« 

Decree. 


Gtocral. 


How  made* 


^  [/^RDERS  are  fometimes  about  the  commencement 
^^  of  a  fuit ;  fometimes  touching  the  procefs  and 
proceedings  in  it ;  other  times  with  refpefi  to  the  end 
and  fruit  thereof.] 

[Some  arc  general  and  Handing  ones,] 
[Others  are  founded  on  the   general  ones;    and 
others  again  are  .upon  particular  circumttances;— * 
And,] 

[Both  thefe  are  commonly  on  petition  or  motion  of 
fome  of  the  parties  in  a  caufe  or  fuit,  or  of  a  party 
about  to  commence  a  fuit ; — but  they  are  fometimes 
upon  the  ^petition  or  motion  of  another  party  that  is 
fome  way  interefted  in  the  caufe,  or  affeCted  by  it.j 
Byconfent.  [Sometimes  they  are  by   confent  of  parties  j   and 

then  they  are  commonly  befides  or  beyond  the  law  or 
common  ufage  of  the  Court.] 
Interlocatory.         [Some  oiders  ate  interlocutory;  others  decretal  pr 

final.] 
Bywhomdrawji*      [Every  order  muft  be  drawn  up  by  the  Regifter, 

who  fat  In  court  and  took  notes  or  minutes  thereof 
in  his  book,  when  the  fame  was  pronounced.] 

[Which,  that  it  may  be  the  better  done,  the  Soli- 
citor ihould,  after  the  rifing  of  the  Courts  if  the  order 

b« 
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be  any  l^ii>g  fpecial,  gp  to  the  Regifter's  office^  and 

there  take  a. copy  of  the  minutes,  and  give  them  to  the 

Regifter,  and  explain  them  to  him  ;    fo  that  he  may 

draw  the  orxlcr  up  right,  and  to  his  client's  juft  advan-  [Com.  Sol. 43  ] 

tagc,] 

[No  draught  of  any  order  (hall  be  delivered  by  the 
Kegifter.to  either  party  without  keeping  a  copy  by  him ; 
to  the  encj  that  if  the  order  be  not  entered,  yet  the 
Court  may  (if  needful)  be  informed  what  was  formerly 
done,  and  not  put  to  a  new  trouble  ;  and  to  the  end 
alfo,  that  knowledge  of  orders  be  not  kept  too  long 
from  cither  party,  but  may  prefently  appear  at  the  [Toth.  3^.] 
office.  1 

[The  Regifter  upon  delivery  of  the  draught  of 
any  order  to  the  cbunfel,  t5Jc»  of  either  party,  is  not  to 
refpeii  the  interlineations  or  alterations  of  the  counfel, 
(be  he  ever  fo  great,)  further  than  to  be  truly  put  in 
inind  of  what  was  delivered  in  court;  and  fo  to  con- 
ceive and  frame  the  order  according  to  his  oath  and  [Toth.  40.] 
duty,  without  any  other  or  further  refpeS.] 

[if  there  be  any  doubt  of  the  meaning  of  minute?, 
the  Regifter  gives  the  clerk  or  Solicitor,  who  dedres 
the  order  to  be  drawn  up,  a  fummons  to  the  clerk  or 
Solicitor  on  the  other  fide,  appointing  a  time  for  both 
fides  io  attend  him,  in  order  to  fettle  k,'} 

[If  by  this  means  it  cannot  be  fettled,  the  Court 
muft  be  applied  to,  to  explain  the  minutes.] 

[If  the  order  be  of  courfe,  the  Solicitor  generally 
thinks  it  fufficient  to  draw  up  his  minutes  of  his  own 
head,  as  fuch  matter  is  commonly  ordered,  and  give 
them  to  the  Regifter's  clerk  to  draw  up  the  order  by.J 

[An  order  drawn  up  by  the  Regifter  niuft  be  given 
his  entering  clerk  to  be  entered  j  which  done,  the  Re- 
gifter will  fign  and  pafs  it ;  and  then  it  is  perfedly 
authentic,  and  you  may,  when  there  is  occafion,  ferve 
the  other  fide  therewith,  (/.  e)  give  the  other  notice 
of  it,  by  fhewing  it,  and  delivering  a  copy  thereof;  or  [Com.  Sol.  40  J 
you  may  read  it  in  court,  ^c] 

[Tlfis  is  to  be  undirjiood  of  interlocutory  orders^  and 
fuch  iiJt^.] 

[The  Kegifter  is  to  fet  down  orders,  as  they  are 
p  onounced   by  the  Court,  truly  at  His  peril,  without 
troubling  the  Lord  Chancellor  by  any  private  attend-  [Toih.  39] 
ance  to  explain  his  meaning.] 

[And  regularly,  no  order  made  in  open  court  is  to 

U  4  U 


a^S 


order; 


be  altered,  crofl^d,  or  explained  upon  any  petttibo  ; 
but  fuch  order  may  be  ftayed  by  petition  for  a  fmall 

[*Toth.34  39.]  time,  till  the  matter  may  be  moved  in  court*] 

[Yet  if  a  Regifter  draw  and  pafe  an  order,  contrary 
to  the  intent  and  diredion  of  ,the  Court,  the  Lord 
K^cperor  Mafter  of  the  Rolls,  be,  before  whom  it  was 
moved,  will  fqmetimes  upon  petition  (when,  I  fuppofe, 
the  fame  cannot  be  moved  in  time,  as  in  vacation,) 
appoint  a  day  for  both  fides,  with  the  Regifter,  to  fettle 

[iPx,  Aim.  xa>]  l*.  J  , 

[All  orders  drawn  up  by  the  Regrfter  arc  to  be 
[Ibid.]  figned  and  entered  in  due  time.] 

[Yet  if  an  order  be  entered,  they  often  omit  the 
Regifter's  hand  to  it,  except  it  be  ^f  great  moment^ 
as  a  decretal  order,  or  fo,  and  t()ink  it  well  enough.]] 
[But  it  is  good  to  oiferve  the  ruU.] 
[Said,  no  orders  but  final  and. decretal  ones  may  be 
[Com.  Att. 447. received  to  be  entered  after  eighl  days,  from  the  day  of 
Com.  Sol.  45.]    pronouncing  them.] 

[After  orders  are  eritered,  they  may  not  upon  any 
occafion   whatfoever  be  in  any  wife  altered, .  witfaovit 
[Com.  Sol.  44^]  fpecial  order  and  dire^ion  of  the  Court.] 

[Where  any  order  is  had,  and  a  former  order  any 
way  material  for  the  Court  to  take  notice  of  Was 
made  in  the  caufe  touching  the  fame  matter,  and  which 
the  Court,  upon  moving  for  the  later  order,  was^not 
truly  or  fully  informed  of;  no  benefit  (hall  be  taken 
m  c  t  ^Y  the  later  order,,  which  the  Court  will  upon  motion 
Toib.38]         qu^ih  or  alter  as  furrepcitioully  obtauied. J 

[Wherefore  the  Re«ifler,  in  drawing  up  a  prefent 

order,  doth  always  mention  fuch  next  preceding  order, 

which  the  Solicitor  ihould  take  care  be  fully  and  truly 

/     recited ;    left   any  omiQion  or  miflake  in  the  recital 

[Com.  Sol.  43.]  fhould  occafioA  damage  to  his  client,] 

[Anor<)er  againfl,  or  out  of  the  general  rules  or 

courfe  of  the  Court,  muflexprefs  the  fpecial  reafons 

[sToth.  38.]     moving  the  Court  tp  vary  from  the  general  rules,  feTr,] 

[  Juit  before  the  rifing  of  the  Court,  you  may  move 
to  have  an  order  niji  caufa^  &c.  made  abfolute,  which 
the  Court  commonly  grants ;  provided  caufe  be  not 
fhiewn  before  the  Court  rife  :  yet  if  moved  early  in  the 
day,  it  has.foinetimes  been  re fu fed,  and  the  party  bid 
to  move  it  at  the  Rolls  in  the  evening  :  becaufe  the 
party  has  all  the  day,  during  the  fitting  of  the  Courl^ 
[iPx.Alm.^1.]  to  fliew  caufe;]. 


ORDER.  2^ 

f  An  nffi^ivit'of  the  fervlce  of  the  order  is  ncce^ry 
to  fuch  motion.] 

[Without  motion,  ftich  order  nlfij  &c.  is  not  ahfi^ 
htfj  though  no/eaof^befllewn  ;  except  it  beexpreftly 
'feid  in  the  order,  wi'hout  further  motion,^ 

[If  you  more  not  to  make  fuch  order  niji  phfiluU^ 
till  fome  time  after  the  day  given  to  fliew  cau(e,  you 
Biuft  not  only  produce  an  affidavit  of  thefervice  of  the 
order,  but  a  certificate  from  the  Regifter,  that  no  caufe 
is  (hewn  to  the  contrary.  And  if  then,  upon  moving,  [iPx*AIfli«4o] 
none  (hew  caafe,  the  Court  makes  it  abfdlute.] 

[An  order  niji  founded  on  affidavit  was  obtained ; 
no  notice  having  ^een  given  of  the  motion  :  at  the  day 
to  (hew  caufe,  the  adverfe  party's  counfcl  (hewing 
caufe,  infifted  that  the  affidavit  (hould  have  been  men«- 
tioned,  and  referred  to  in  the  order  ;  that>fo  the  party 
might  have  been  able  to  anfwer  it,  which  he  could  not 
now  do,  knowing  nothin'g  of  it.  The  Court  faid,  if 
the  affidavit  had  been  fince  the  order,  the  adverfe  parly 
tnufi  have  had  time  to  anfwer  it :  but  being  other  wife, 
the  party  was  allowed  to  go  on  with  the  motion, 
though  the  counfel  on  the  other  fide  much  oppofed 

it.j 

[If  the  tide  which  draws  not  up  an  order  befpeaks 
a  co|>y  of  it  drawn  up,  but  not  pafled  ;  four  days  are 
allowed  to  return  it  with  objedtions  if  he  has  any  to  tPx,  Alafi.4^ 

it.] 

[A  fubmiffion  to  an  award  may  be  made  an  order  of 
this  Court,  per  9  fVill.  3.  cap.  15. J 

[If  he,  upon  whofe  motion,  or  for  whofe  benefit  an 
order  is  made,  does  not  draw  it  up,  (^c.  he  cannot  or- 
dinarily make  any  ufe  of  it,  or  have  any  benefit  by  It.] 

[Yet  where  a  bill  to  redeem  the  wife's  inheritance 
was  difmifled  with  cofts  for  wantof  profccution,  the 
order  not  drawn  uj>,  the  plaintiffs  pray  to  retain  the 
bill ;  the  defendant  makes  affidavit  of  the  hufbahd's 
being  beyond  fea,  and  prays,  that  before  the, bill  be 
retained,  the  plaintiflTs  may  have  the  cofts  of  the  dif- 
iniffion,  i^c] 

[The  Court  ordered  the  plaintiffs  to  give  fdcurity, 
to  redeem  and  to  pay  the  cofts  on  the  difmiffion,  if 
they  were  taxed^  elfd  not,  and  then  the  bill  to  be  re- 
tained.] 

tButtbe  general  courfe  is,  that  if  either  party  wiU 
make  any  ufe,  or  exped  any  benefit  by  an  order,  ic 

maft  be  drawn  up  and  perf^ded*2         « 

[Orders 


^ 


ORDER. 


\ 


Diibbediencc  of 
an  orccr. 


[Orders  after  decree  pafled  ar«  never  to.retr&d  ffom 

[3Px.Alra.  11.]  the  decree  J  but  to  cwfy  it  on  with  effect,  J 
Scrvktt  [The  ufual  way  of  iervkig  an  order  is  to  ftew  it  to 

the  clerk  or  Solicitor  on  tb«  other  Ade,  and  giye  bim 
a  copy  of  it ;  or  to  leave- a  copy  of  it  with  fome  perfoA 
attending  the  clerk's  feat  in  the  office^  and  fbew  him 
the  order.  But  till  the  order  under  feal  be  fervcd  oa 
the  party  himfelf,  he  is  not  ordinarily  brought  into 
contempt,  nor  to  be  committed  for  difobedieace.} 

[Yet)  in  cafe  of  an  order  made  againft  a  Solicitor, 
or  other  perfon,  or  minifter  attendant  to  the^  Courts  it 
is  faid  to  be  otherwife;  bccaufe  be  is.fuppofed  to  be 
prefent,  and  know,  or  eafily  able  to  inform  bimfelf 
with  certainty  of  what  paiTes  in  court.] 

[An  order  for  payment  of  cofts,  or  other  monejr^ 
muft  be  perfonaily  ferved)  and  the  cofts  demanded  $ 
and  if  the  party  to  whom  money  is  payabfe  fer^s  m^ 
the  order  himfel^,  be  muft  give  him  that  ferve^  the  or- 
der a  letter  of  attorneyi  or  like  authority,  to  deioaj^ 
and  receive  the  money.] 

[Difobedience  to  an  order,  which  enjoins  the  not 
doing  of  a  thing,  is  looked  upon  as  a  greater  contempt 
than  where  fomewhat  is  commanded  to  be  done  :  the 
iirft  being  always  in  a  man's  power  ;  the  other  not 

[An  order  made  by  the  Lord  Keeper  may  in  court 
be  difcharged  by  the  Mailer  of  the  Rolls  when  be 
only  is  fitting  there.] 

[But  if  it  be  a  matter  of  difficulty,  he  will  not  ordi«- 
narily  meddle  with  it,  e;xcept  by  content  of  parties.] 

[Whe^e  a  akufe  has  been  debated  upon  the  hearing 
of  both  parties,  and  opinion  hath  been  delivered  by  the 
Court ;  and,  neverthelef^,  the  caufe  referred  to-treaty  ; 
the  Regifters  are  not  to  emit  the  opinUn  of  the  Court 
in  drawing  the  order  of  reference^  except  the  Cepct 
do  efpecially  declare  that  it  is  to  be  entered  ^^ithftUt 
opinion  either  way.  In  which  cafe,  neverthelefs,  the 
Regiflers  are,  out  of  their  (hort  notes,  to  draw  up  fome 
more  full  remembrance  of  what  pafTed  in  courts  (p 
inform  the  Court  if  the  gaufe  ihould  come  back  not 
[Toth.  38.]^     agreed.] 

[If  you  move  to  difcharge  an  order,  you  ought.tjo 
have  it  drawn  up  and  ready  to  ihew  the  Court ;  ths^t 
the  Court  may  fee  and  judge  of  the  order^  and  the  re^*  ' 
Cons  upon  which  it  was  made.J 

Where 


Bf  whom  dif- 

cbarged. 
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»•  Where  there  has  been  an  order  that  a  eanfe  fiiould 

fiand  over  indefinitely,  it  does  not  imply  that  thecaufe  z  Aik.t. 

is  put  off  only  to  the  next  term. 

The  parties  interefted  in  an  order  for  the  appoint*  Contempt^ 
inent  of  a  Receiver,  print  it  with  a  recital  of  the  ma-  what, 
tertal  fa<9s  in  the  caufe,  relative  to  the  order.     This  is 
not   a  contempt,  but  highly  difcountenanced  by  the  2  Aik.  4SS. 
"Court.. 

To  enter  an  order  nunc  pro  tunc  is  a  motion  of  courfe^ 
where  the  party  comes  recently  5  biit  after  a  length  of  3  Aik.  5*1, 
time  there  ought  to  be  notice  of  fuch  motion. 

An  order  made  on  a  petition  cannot  be  difcharged  2  Vez,  113. 
on  motion,  un\efs  ex  parU. 

Where  an  order  is  made  upon  hearing  counfei  on  SenoUe, 
both  fides,  there  is  no  occafion  to  ferve  it.  Mofdy  202, 

Soiicr tor's  aflent  to  interlocutory  orders  may  bind,  ^ffent. 
bm  not  to  a  reference  finally  to  determine.  '  Ch.  Ca.  S7. 

A  mtflake  in  the  title  to  an  order,  amended,  though  Miftake. 
afainft  a  furety  that  gave  a  recognisance  to  abide  the  a  Vern.  27^^ 
order  upon  the  hearing. 


^r- 


PARTIES   TO   THE   SUIT. 

» 

VIDE 

tVitne/s. 

ProofS'  .     • 

*     Baron  and  Feme. 
Aid  Prayer. 
7rujiee. 

f  TN  all  fuits  great  care  (hould  be  had,  that  there  be 
'*'  proper  parties  for  and  againft  whom  the  Court 
may  rcfpeftively  make  a  decree ;  and  alfo  that  there 
be  all  necelTary  ones  :  for  if  upon  the  face  of  th^  bill 
it  appears,  that  any  of  thefe  are  wanting,  the  defend* 
ant  may  for  that  caufe  demur :  or  if  he  does  no*,  yet 
the  Court  many  times  upon  hearing  Will  not,  for  want 
of  them,  proceed  to  a  decree :  or  if  it  does,  the  decreo 
may  be  revcrfed :  or  if  it  be  not  reverfed,  yet  none  but 
the  parties  to  the  fuit^  and  thofe  claiming  under  them, 
lire  bound  by  it.  J 

[Each 
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[Each  party  foes  and  defends  either  at  his  own 
charge,  or  without  charge  \n  forma  pauperis.'] 

[The  fuit  is  fometimes  profeci^ted  and  defended  in 
each  party's  own  name  only,  fooietimes  by  another 
as  next  friend^  guardian,  ^c] 

[It  is  either  Jn  the  party's  own  right,  in  the  right  of 
another^  or  in  both.] 

[Of  the  fecoiid  fort  are  fuits  by  executors,  admi* 
niftrator^,  truftees,  hufbands,  and  fuch  like.] 

[Of  the  !afl:  fort  are  fome  by  baron  and  feme.] 

[Ordinarily,   feveral    plaintiff's    may   not  join   for 
different  caufee  ;  nor  may  feveral  defendants  be  put  in 
[Pr.H.Cb.6.]    one  bill,  where  the  caufe  and  charge  againft  them  is 
,  altogether  different.] 

[Yfjt  fometimes  for  avoiding  multiplicity  of  fuits, 
and  to  bring  all  parties  who  may  be  affrcied  by  the 
decree,  before  the  Court,  ^the  fuit  is  by  parties  who 
have  feparate  rights  and  incerefts,  as  devifees,  legatees^ 
creditors,  and  fuch  like,] 

[Care  fhould  be  like  wife  taken,  that  whofoever  fues 
in  his  own  right,  (hould  have  no  legal  difability  upon 
him,  as  outlawry,  excommunication,  an  alien  enemy^ 
&c.  for  if  he  has  any,  it  may  be  pleaded.] 

[But  faid,  where  aiftn  enemies  by  permiflion  come 
here  for  refuge,  and,  live  peaceably,  the  Court  will 
greatly  difcountenance  a  plea  of  alien  enemy;.] 

{If  the  legatee  of  a  term  fues  for  it  here,  the  exe- 
cutor muff  be  party,  though  he  hath  affTented  to  the 
[i  Ch.Ca.177.]  legacy.] 

[Ordinarily,  the  wife  muft  not  fue  without  her  hus- 
band: yet,  in.  cafe  of  feparation,  ou  fome  unreafonable 
dealing  of  the  hufband,  or  his  being  beyond  fea,  fhe 
[CaryRep  1*4.]  may.     Vide  Baron  and  Femty  Plea.] 

[Said,  in  fome  cafes  a  truffee  may  fue  in  his  own 
[Totb.  1J7.]       name  5  but  ordinarily  ceftui  que  trujl  muft  be  a  party,  j 

[Said,  by  motion  of  courfe,  cither  plaintiffs  or  de- 
fendants may  add  parties  before  anfwer.] 

[Plaintiff's  may  be  ffruck  out  of  the  bill  any  time  be- 
fore hearing;  fo  that  thofe  left  are  fufficient  to  anfwer 
the  coffs:  or  if  they  be  not,  yet  it  may  perhaps  be  al- 
lowed upon  giving  fecurity  to  anfwer  the  coffs.] 

[So  a  defendant  may  be  ffruck  put  any  time  before 
hearing  ;  but  if  it  be  after  appearance,  it. will  be  with 
coffs ;  the  bill  as  to  him  being  difmiOed.J 

[If  a  defendant,  ^c.  be  added  after  publication,,  the 

caufe 
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tabfe  ^$  to  him  muft  be  heard  upon  bill  and  ^mfwer 
only.] 

[B^ore  a  defendant  has  anfwered,  his  nante  may, 
upon  ihe  plaintiff's  motion,  be  ftruck  out  of  the  bill,  j 

[So  if  a  defendant^  by  anfwer,  difclaim  all  intereft 
in  the   matter  in  queftion,  or  appears  to  be  a  difin- 
terefted  perfon,  his  name  may  commonly  be  ftruck 
out  at  the  requeft  of  either  plaintiff  or  defendant.     Vide  [Pr.  H.Ch.  iz  ] 
Difclaimer^']  . 

[A  defendant  examined  in  chief,  {vi%  )  as  a  witnefs 
to  the  matter  in  iffue,  by  both  the  plaintiff  and  defend- 
ant, before  hearing,  may  be  examined  on  account  after 
hearing,  if  there  be  no  order  made  to  the  contrary 
upon  the  hearing.] 

[Any  time  before  examination  the  Court  will  fuffer 
the  plaintiff  to  amend  his  bill  and  add  parties  ;  and 
without  cofts  if  therp  be  no  plea  or  demurrer,  and  fo 
as  the  addition  be  not  fo  great  as  the  defendant  will 
need  a  new  copy  of  the  bill,  nor  need  put  in  a  further 
anfwer,  and  that  the  plaintiff  amend  the  defendant's 
copy  according  to  the  addition,  ^tf.]  ^ 

f  Said,  the  Court  will,  after  publication,  and  any 
time  before  hearing,  upon  caufe  fhewn,  fuffer  parties 
to  be  added.]  ■ 

[Said,  after  a  decree,  and  before  it  is  inroUcd,  per- 
fons  interbfted  may,  by  petition,  be  made  parties  and 
let  into  it,  if  their  right  be  interwove  with  the  other 
plaintiffs,  and  fettled  (in  the  general)  by  the  decree  ; 
they  paying  the  plaintiffs  a  proportionable  part  of  the 
charges  of  the  fuit,  y^.] 

[If,  before  hearing  any  of  the  parties,  plaintiffs  or 
defendants,  die,  or  if  a  feme  plaintiff  marry,  the  fuit 
abates,  and  mud  be  revived  by  bill :  -  if  after  hearing 
and  decree  inrolled,  it  is  revived  hy  fubpoena fcire  facias 
ordinarily.     Vide  Subpoena  Bill,] 

[If  one  be  named  plaintiff  without  his  privity  or 
order,  he  may  come  into  court  and  renounce  the  fuit ; 
or  he  may  give  a  warrant  under  his  hand  and  feal  to 
counfel  to  move  and  cotifent  that  the  bill  be  difoiiifed; 
or,  if  there  be  more  plaintiff^;,  that  it  may  be  difmiiled 
as  to  him,  and  it  will  be  difmiffed  accordingly.] 

[A  purchafer  exhibited  his  bill  here  to  be  relieved 

againft  a  fraudulent  vendor,  who  by  a  furreptitious 

judgment  at  law  had  recovered  the  purchafe  money, 

and  levied  it  upon  the  bail,  to  whom  the  Court  at  law* 

7  *  had 
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3  Aikr«77, 


9  P.  W.  445. 


bid  therefore  ordered  reftitution.  Upon  corifcnt  t>f 
the  plaintiff  and  defendant  in  this  court,*  the  money 
levied  was  by  order  paid  into  a  third  perfon's  hands, 
who  was  to  fee  if  he  could  eftd  the  matter  between 
them  by  reference.  If  he  could  not,  then  the  moneys 
was  to  be  repaid  into  this  court,  fubjeft  to  order  of  the 
Court.  He  does  not  end  it:  the  vendor  prays  the 
monejr  may  be  brougl\t  into  court.  The  bail  oppofe 
it,  becaufe  he  was  neither  party  to  the  fuit  nor  orders 
yet  the  Court  ordered  the  money  to  be  brought  in  ac- 
cording to  the  former  order.] 

Bill  as  to  the  moiety  of  a  refidue  ;  the  other  moiety 
was  given  io  A.  (one  of  the  defendants)  for  life,  artd 
upon  her  deceafe,  to  fuch'perfons  as  fhe  fiiould  appoint, 
and  in  default  of  appointment,  to  certain  other  perfons^ 
who  were  thought  neceAary  parties,  notwithftanding 
their  intereft  was  upon  fuch  a  remote  contingency. 

In  a  bill  to  be  relieved  touching  an  award  made  by^ 
fome  of  the  members  of  the  j5dr/f/«rf/tf  Company,  conr- 
cerning  the  quantum  of  freight  due  to  the  plaintiff 
frbm  the  company ;  the  arbitratbrs  and  fome  of  the 
particular  members  being  made  defendants.  They 
demurred  to  the  whole  bill,  and  deniurrer  allowed.'  ^ 
Bill  againfta  truftee  (in  a  mortgage  deed,  by  which 
an  annuity  of  30/.  per  annum  was  fecured  to  plaihtiff^ 
who  had  affigned  his  truft;  the  affignee  ought  to  be 
made  a  party  ;  as  the  decree  fhbuld  be  firft  againft 
him,  and  the  trudee  to  (land  as  a  (ecurity. 

To  a  bill  by  ailignee  of  a  judgment,  aiBgnor  \%  a 
•  necefTary  party. 

One  of  two  joint  executors  and  refiduary  legatees 
afiigned  his  intereft,  and  died  ;  the  adignee  filed  a  bill 
to  have  half  the  refidue  transferred  to  him.  The  repre- 
fentative  of  the  affignor  need  not  be  a  party  unlefs 
there  appear  any  doubt  of  the  validity  of  the  affign- 
ment. 

Attorney- General  need  not  be  a  party  to  a  bill  re- 
lating to  a  private  charity,  fuch  as  a  voluntary  fociety, 
to  provide  for  the  members  and  their  widows  by 
weekly  contributions. 

y.  S.  owed  the  plaintiff  100/.  and  the  defendant  Fry 
owed  "J.  5.  100/.  on  note,  and  the  plaintiff  having 
outlawed  J,  S.  brought  a  bill  againft  J,  S,  and  Fry^  to 
have  this  loc/,  paid.  The  Matter  of  the  Rolls  de- 
clared that  the  plaintiff'  could  have  no  title  but  by 

grant 
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gflint^inder  the  Exchequer  feal,  all  the  perfooal  edate  iP.  w.  169. 
^C  J,  S.  being  vetted  in  the  crown  by  th6  outlawry^  ^''°^*  3*« 
and  put  off  the  caufe  in  order  that  the  plaintiff  might 
gpt  fuch  grant,  and  make  the  Attorney-General  a 
party. 

.  Bill   to   eftablifh   a   will  and   to   perform    feveral 
truft^y    fome   of  them    relating   to  charities.      The 
bill    was    brought   by   fome   of  the   truftees  againft 
other   truftees,   and   feveral   cefiui   que  trufts.     The 
Attorney- General   need   not  be  made  a   party;    and 
a  difference  was  taken  where  truftees  of  the  charity 
are  appointed  by  the  donor^  and  where  no  truftees  Moniil  v.  Liw 
arc  appointed,  but  the  lands  devifed  immediately  to  ^*'">  '^^^^' 
charitable  ufes  5  in  the  latter  cafe  there  can  be  no  de-  ^  y^^'  ^^^ 
cree,  unlefs  the  Attorney-General  be  made  ^  party;  pi. n, 
ti^%  otherwife   where  truftees  are  appointed   by  the 
donor. 

..  Anceftors  of  plaintiff  had  a  yearly  rent  of  10  marks 
ilTujng  out  of  the  manor  of  Newport  Pagnel  in  the 
c:ounty  of  £4/^^/,  and  payable  to  them  and  their  heirs; 
s|nd  this  manor  afterwards  coming  to  the  crown,  upon 
a  petition  exhibited  before  Hen,  8.  in  his  court  of  aug'« 
ihentation,  it  was  decreed  by  the  Court,  upon  ad- 
vice had  with  the  Juftice^  of  the  Common  Pleas,  that 
Che  rent  ftiould  be  paid  by  the  King,  his  heirs  and  fuc- 
ceflbrs,  by  the  hands  of  his  lord  of  the  manor  to  the 
Receiver* General  oi  the  county,  and  now  the  manor 
being  granted  out  of  the  crown  to  the  defendant's  fa- 
ther in  fee,  with  a  covenant  to  make  an  allowance  to 
the  patentee  for  that  rent,  or  to  the  like  effed;  relief 
was  prayed  by  the  plaintiff  againft  the  patentee,  and 
granted  per  Curiam^  without  making  the  Attorney-  Hird*^li# 
General  a  party. 

A  mother  of  a  baftard,  by  her  will,  gave  all  her  per- 
fonal  eftate  to  the  baftard,  and  made  B.  and  C,  execu- 
tors :  mother  died;  baflard  died  inteftace,  without 
wife  or  iffue;  one  of  the  executors  brought  a  bill 
againft  the  mother  of  her  that  was  the  mother  of  the 
baftard,  and  who  had  in  her  hands  the  baftard*s  por- 
tion, praying  an  account  of  the  fame.  The  defend- 
ant, the  mother  of  the  child's  mother,  demurred  for 
want  of  parties,  in  regard  the  adminiftrator  of  the 
baftard  and  the  Attorney-General  ought  to  have  been 
brought  before  the  Court.  Lord  Chancellor — The  ex- 
ecutor of  the  baftard's  mother  is  entitled  to  the  perfonal 

eftate 
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eftate  of  his  teftatrixj  and  though  this,  may  be  in 
tnift  for  the  baftard,  ye^  as  the  executor  has  a  legat 
title,    he  can   give  a  good' difcharge    to  defendant. 

3  P;  W.  3 jrf .     Overruled  demurrer. 

4Bro.  3S.  Where  a  legacy  was  given  to  a  charity,  upon  a  bfll 

for  an  account,  it  was   held  neceflary  to  make  the' 
Attorney-General  a  party. 

In  a  bill  to  eftablifh  a  modus  where  the  re£^or  is  ati 
eleemofynary  foundation,  of  which  the  King  is^vidtor^ 

Anftr.  76S.        the  Attorney-Genera)  need  not  be  made  a  party.  • 

Mmnifiretor,  Bill    by  plaintiff  Orlando   Humphreys^   againft   his 

father  Sir  William  Humphreys^  for  an  account  of  the 
perfonal  eftate  of  Colonel  Lancajhire  deceafed,  who 
by  his  will,  gave  10,000/.  to  his  wife  Helen  and 
daughter  Helen^  and  difpofed  of  the  furplus,  one-third 
to  his  wife,  and  two-thirds  to  his  daughter,  and  left 
his  wife   and  brother  executors ;    defendant  married 

3P.W.349»  KeUn  the  wife,  plaintiff  married /AfZ^ft  the  daughter  ; 
defendant  made  a  large  fettlement  on  the  plaititiff  his 
fpn  c^n  his  marriage.  Plaintilf  falling  out  with  his  fa- 
ther, brings  this  bill  for  an  account  of  Colond  Latf 
cajhiri%  perfonal  eftate.  At  the  time  of  filing  the  bHl, 
heUn^  the  defendant's  wife,  was  dead,  and  alfo  tHe 
brother,  who  was  executor  of  Colonel  Lancajhirs^  Xx^ 
that  there  was  no  executor  or  admintfir^or  of  Colonel 
Lancqfisire  before  the  Courts  and  therefore  defendant; 
demurred,  and  demurrer  allowed. 
.  There  was  an^obje^^ion  made  for  want  of  parties,  for 
that  the  adminiftrator  of  the  hufband  was  not  made  a 

Pfcc.ci).  64.  party;  but  the  wife  being  called  adminiAratrix  in  the; 
bill,  and  having,  by  her  anfwer,  confefled  that  Ihe 
bad  poflefled  the  perfonal  eftate  and  difpofed  of  it,  and 
being  the  perfon  by  law  entitled  to  adminiftrationi 
though  (he  denied  by  her  anfwer  that  (be  had  taken 
out  adminifiration,  the  .Court  overruled  the  object 
tion» 

A4>erfon  may  be  allowed  to  bring  a  bill  as  admt'^ 

Barn.  320*  /     niflrator,  before  adminiftration  actually  taken  out. 

Bankrvfu  A  bill  being  exhibited  for  diicovery  of  bankrupt's 

eftate,  the  defendant  demurred   thereto,  becaufe  th^ 

%  VcfA.  32*       bankrupt  was  not  made  a  garty.     Demurrer  allowed. 

It  is  a  general  rule  that   no  one  need  be  made  T 
party,  againft  whom,   if  brought  to  a  hearing,  th«' 
plaintiff  can  have  no  decree:   thus  a  refiduary  legatee 
need  oot  be  made  aparty^  and  for  the  fame  realbn^ 

in 
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^a  a  bill  brought  by  the  creditors  of  a  bankrupt  againft 

The  afHgnees  under  the  corhmiflion,  the  bankrupt  hiift-  .3"^-  ^'  Six* 

felf  need  not  be  made  a  party  j  nor  is  it  nieccflary  now.  *""**"•',        ^ 

Where  a  bond-creditor  brings  a  bill  againft  zti  Stnd  creiit$t.  , 
executor  for  an  accbunl  ofaflsts,  and  for  facisfa£)ioA  ; 
it  is  no  gbjcciion  for  want  of  parties,  to  fay  he  has  not 
brought  other  bond- creditors,  or  creditor  of  a  fuperior 
ha^re  before  the  Courts  for  any  one  bOnd-creditor 
may  bring  his  bill,  as  the  Court  decrees  only  an  ac- 
k:ount,  and  dire£^s  the  executor  to  pay  in  a  courfe  of 
adminiftration ;  and  then  the  executor  may  before  the 
Mailer  fet  forch,  as  he  is  conufant  of  the  eftate  and 
irondivion  of  teJdator^  what  debts  are  prior  to  the 
ftlaintiif's,  which  he  is  obliged  to  pay  as  having  a  3  ^^k*  ^7^> 
legal  preference. 

Adaiiral  Leflocl  makes  two  InitrUmeAts,  ftUie  a  deed 
by  way  of  agreeonent  between  hiiii  and  the  defendant 
Monk^  thie  other  a  will;  by  the  deed  he  puts  4000 A 
in^.o  the  hands  of  Monk^  to  pay  to  the  Admiral  bimfelf 
Tor  life,  an  annuity  of  160/.;  and  afterwards,  to  pay 
IQOO/.  a- piece  to  Peacock  and  Cackburn^  if  they  fuf- 
vjved  him;  and  an  annuity  of  joo/.  for  life,  to  MrSk 
Knowles  h's  houfekeeper,  if  (he  furvived  him  (  the  rt- 
Ildue  to  Monkj  and  if  the  annuity  of  ib6l,  be  unpaid 
after  any  quarter  day,  A^onk  (hall  repay  th€  4060/.  to 
Mr.  Lejiozk  hioifelf,  to  be  placed  out  in  the  names  of 
Leftock  and  Monk :  by  the  will,  he  makes  Monk  execu* 
tor  and  refiduary  legatee  ;  after  his  death  Monk  ihadd 
fome  payments^  but  difcontihued  them  on  notice  of  a 
bond  creditor,  apprehending  that  there  would  not  be  , 

fqiEcient,  to  pay  that  and  the  others  atfo  ;  which  occa^* 
fioned  the  pfefent  bill  by  three  perfons  claiming  the 
benefit  of  the  trail  dr4iing  under  the  deed.  Objedibn 
that  they  had  hot  made  the  bond-creditw  a  patty,  who 
had  alfo  filed  his  bill.  Lord  Chaacellor-r-The  objec-  i  Vc±.  iij* 
tion  doeis  not  prevail,  and  if  allowed,  might  make  an 
inconvenient  precedentj 

y.  5.  late  a  Governor  in  the  Eajl  IndU^j  bought  Brobcr* 
I600/.  South  Sed  (lock,  and  accepted  it  in  the  $omh'- 
Sefl  books  foon  after  he  bought  it.  There  was  another 
y.  5.  owner  of  fome  South- Sea  (lock  at  fame  time,  who 
went  by  the  defcription  of  J.  S.  of  K.  J.  S.  of  &. 
jgot  the  1000/.  of  y.  5*  the  Governor  placed  to  his 
Account  in  the  South^Sed  books,  under  the  defer  ption 
of   ig:>o/.   South-Sea  belonging   to  J.  $.  of  K.     la 
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1725,  J'  S.  of  K.  transferred  the  looo/.  to  his  broker 
J5.  to  fell  it,  which  B.  did  ;  Governor  J,  S,  ^e6j 
when  the  Aaud  yvas  difcovered ;  J,  S,  Governor's 
wjdow  demanded  th^  joooA  of. "J.  S.  of  K.  who  was 
confounded  and  died  the  day  after  :  bill  by  Gotrcrnor^s 
widvow  againft  adminiftrator  of  y.  S-  of  JC  ;  and  the 
South -Sea  Company  objected  B.  the  broker  fhouid 
have  been  a  party.     Lord  Hardwicke  ruled  not.  «  - 

A  ceftui  qjc  trufi  muft  in  all  cafes  be  made  a  party, 
but  the  truftee  needs  not,  efpecially  if  ceflui  que  truft 
undertakes  for  him. 

Bill  by  one  truftee  of  ftock  againft  the  other,  to  com- 
pel him  10  replace  it  or  give  fccurity  according  to  en- 
gagement, when  the  plaintiff  joined  in  transferring  the 
^ock  into  his  name;  it  is  not  neceffary  that  the  ajiui 
que  truji  fliould  he  a  party. 

The  Chancellor  himfelf  niay  fue  or  be  fued  in 
equity,  but  he  cannot  make  a  decree  in  his  own  cauie. 

Churchwardens  may  join  with  a  poor  perfon,  who 
IS  chargeable  to  the  pafifli. 

PlaiiitifF  being  co-leflee  with  A.  brought  his  bill  to 
have  the  rent  apportioned  on  a  partial  evi£tioii,  and 
becaufe  the  other  leffee  was  neither  plamtiff  nor  defend- 
ant (for  if  he  refufed  to  be  a  plaintiff  he  might  be  a' 
defendant)  :    the  bill  was  difmifled  with  coils. 

Bill  againfl  an  ofHcer  under  the  commif&oners  for 
building  the  new  churches  improper.  The  commif- 
fioners  only,  and  not  the  treafurcr,  ought  to  have  been 
parties;  for  it  is  abiurd  to  make  the  perfon  who  afls 
minifterially  the  fole  party.  •    - 

In  a  bill  by  the  plaintiff  againft  the  Eajt  India 
Company,  one  of  the  officers  of  the  Company  was 
made  a  defendant,  in  order  to  difcover  fome  entries 
and  orders  in  the  books  of  the  Company:  demurrer, 
for  that  defendant  was  not  charged  With  being  inte- 
refted  in  the  matters  in  queftion,  and  that  his  anfwer 
could  not  b^ead  againft  the  Company,  as  the  anfwer 
of  one  defendant  could  not  be  read  againft  another. 
Demurrer  overruled. 

A  corporation  may  join  in  a  fuit  to  eftablifh  a 
claim  pn  behalf  of  its  individual  members.  • 

A  bill  was  brought  by  a  leflee  for  21  years,  under 
the  Dean  and  Chapter  of  JVincheJier^  againft  a  lord 
of  a  manor  and  the  tenant  of  a  particular  houfe,  that 
it  might  be  pulled  down>  as  it  obftru^d  the  plaintiff's 

way 
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%r^Y  to  br$  fields,  and  'to  be  quieted  in  the  pofTeflioh  z  Atk.  515. 
f>f  the  way  for  the  future  —Objefiion  for  want  of  par- 
tics,  bccaufe  the  Dean  and  CbApter  of  ff^inche/igr,  whd 
^re  the'ovyncfs  of  ihe  inheritance,  arc  not  brought  be- 
fore the  Court  J  good. 

Bill  for  the  payment  of  mdney  bn^torid,  piiift  be  Debtors, 
againft  all  the  obligors,  or  elfe  there  cari  be  no  decree.  *  F'^enaan.iayX 
If  a  debt  be  joint  and  feyeraU  each  of  the  debtors  muft  ^       *  ^°  * 
be  brought'* before  the  Court,  becadte  they  ai^e  entitled 
to  each  others  aHiftance  in  raking  the  account^  and 
likewife  to  eoritrtbution^  fo  on  fpecialtj  debt^,  heirs  and 
executors  muft  both  be  made  parties. 

If  5.  has  a  joint  demand  fii«^ainft  three  faSors,  and  ^asitr^ 
hvo  ofth&h  are  beyond  fea^  he  (hall  fue  the  other  of  them  i  Vern.  i4o« 
alone  for  the  wrBole. 

One  binds  himfelf  and  his  heirs  in  a  bond,  and  de-  ^-f^** 
Vifes  his  lands  to  J.  S*  ;  the  bill  was  brought  upon  the 
Mature  of /j  fcf  4  IVilliam  and  Mary  to  affeS  the  real 
*4iiets  in  the  hands  of  the  devifee ;  the  heir  of  the  de- 
vifor  ought  to  be  miade  a  party  to  the  fuir,  the  ftatute 
'fayfng,  that  an  adtion  of  debt  (hall  be  brought  againft  i  P«  W.  99. 
•ihe  heirs  at  law  and  fuch  devifces  jointly. 

On  fpecialtVi  heirs  and  executors  muft  both  be  made  Behs  and execu- 

.       ^.        *^  ''  tors, 

P^rti^'  3  Atk.  406. 

VVhere  an  eftate  has  been  for  fome  length  of  time 
quit^tly  enjoyed  under  the  will,  it  is  not  neceflary  to 
tmke  the  htir  a  party  to  a  bill  by  creditors  againft  the 
devifees";  but  generally  w^here  lands  are  devifcd  to  pay 
debts^  if  creditors  bring  a  bill  to  compel  a^fale,  the 
heir  is  to  be  made  a  party  ;  otherwife  in  cafe  of  a  truft  3  P«  ^*  5*i9*« 
created  by  deed  to  pay  deb  is. 

Where  there  is  only  an  equitable  charge  on  5  copy- 
hold, and  the  legal  eftate  defcends  to  the  heir,  it  is 
licceflary  to  inake  the  heir  a  party,  other  wife  the  legal 
eftate  of  the  copyhold  could  not  be  conveyed  to  a  pur- 
chafor. 

.  But  if  the  heir  at  law  had,  after  the  teftator's  death, 
Conveyed  away  all  the  copyhold-  efiate,  then  fuch 
grantee  being  capable  of  conveying  to  the  purchafor,  it 
might  not  be  neceffary  to  make  the  heir  a  party.  Fide 
note  in  the  foregoing  cafe. 

Heir  at  law   need   not  be  made  a  party   to  a  bill 
brought  by  a  devjfee  to  redeem  a  mortgage,  u^^lefs  he  zVd  431. 
€laim$  to  have  ihe^will  ejiablijhed,.     Heir  at  law   is  a  '^^^  iun.z-5. 
*tieccflary  party  to  a  will  by  devifee^  to  have^  deeds  deli-  *     -J"*-  *9* 
' yered  tiDtp  him* 
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If  a  perfon  claims  any  tiling  due  froai  the  tellafor'^ 
the  cxcctt^JT  muft  be  a  party. 

Alt  executors  mufl:  Aje  and  be  fued. 

If  a  legaiee'of  a  term  fues  fbr  it,  he  tnuft  make  thte 

executor  a  party,  althoMgh  he  alledges  hehas  hisaflen^; 

•  If  the  executor  does  actually  releafe,  yet  he  muft  be 

made  a  parry  to  the  fuit.  • 

Where  plaintiff  lued  one  executor,  and  alledged  in 
his  bill,  that  he  did  not  know  who  the  other  executor 
was,  and  prayed  the  defendant  might  difcoi^r  who  he 
was  and  where  h^  lived  ;  adjudged  no  caufe  of  demuriCT. 

Where  there  are  feveral  eJtecutors,  and  one  only 
proved  and  the  reft  renounce,  they  muft  all  be  parties. 

Where  there  is  only  a  power  and  no  eftate  devifed 
to  executors,  there  is  no  occafion  to  make  them  parties 
to  a  bill  againft  the  heir  to  compel  a  fale. 

The  bill  was  brought  by  the  plaintiff^  the  widow  of 
Jacob  Knight^  a  gain  ft  defendant  J^n  Knight^  as  eideft 
fon  and  heir  of  the  faid  Jacob  Knight,  in  order  to  com- 
pel him  to  rebuild  and  finifh  the  plaintifF^s  jointure- 
houfe,  and  to  make  fatisfa<^ion  for  the  damage  fhe  bad 
fuftained  for  want  of  the  ufe  thereof,  and  fet  forth  a 
fettlemenr,  and  that  defendant's  father  had  pulled  down 
part  of  the  plaintiff's  jointure-houfe,  that  the  defend- 
ant's father  died  leaving  affets  of  great  value  ;  plaintiff 
had  been  obliged  to  hire  another  houfe  to  live  in,  for 
want  of  the  jointure- houfe:  the  executor  or  adfuint- 
ftrator  of  plaintiff's  late  hufband  was  not  made  a  plirty, 
and  a  demurrer  for  that  reafon  allowed* 

In  a  bill  brought  by  a  mortgagee  againft  the  heir 
of  a  mortgagor  to  foreclofc,  the  eJcecutor  of  the  mortv 
gagor  need  not  be  a  party.— So  note  the  diverdty  be- 
tween the  laft  cafe  and  this,  for  there  the  bill  was  te 
recover  a  fatisfa£lion  in  damages,  for  want  of  repairs, 
Isfc.  and  there  the  perfonal  eftate  is  the  natural  fund  for 
that  purpofe  :  but  here  the  bill  was  not  to  recover  the 
debt,  but  only  to  bar  the  equity  of  redemption. 

A  bill  of  difcovery  of  real  aflets  may  be  brought 
againft  an  heir  in  order  to  prefer ve  a  debt,  wkhowt 
making  an  adminiftrator  of  the  perfonal  eftate  a  party, 
where  you  fuggeft  that  the  reprefentation  is  contefting 
in  the  Kcclefiaflical  Court,  and  there  a  plea  for  want 
x>f  parties  would  not  be  allowed. 

A  father,  by  his  will,  appoints  an  executor  dur^mie 
minors  ^atf  of  bis  daughter)  and  that  ihe  ihould  be  the 

executrix 
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ej^i^uUix  ivhei»  (he  came  of  age :  the  daughter  turned 

of  twenty-one  brought  alone  l^efore  the  Court,  though 

it  appears  in  the  caufe,  i^^hat  the  executor,  durante  minore 

^istty  h^fl  ^^lUSed  in  the  greated  part  of  the  perfonal  t  Atk»  lai,' 

eftate ;  he  ought  alfo  to  be  a  party. 

AOfObje^liOn  was  made  for  want  of  parties  upon  the 
ad  of  parliament  of  3d  Wtlliam  and  Mary^  chap,   ij: 
againft  fraudqjent  devifes,  that  the  heir  at  law  muft  be  %  Atk.  iss> 
before  the  Court,  and  allowed.  , 

Up^n  an  information  to  apply  money,  given  to  a 
charity,  to  other  ufes  than  thofe  fpeciiied  by  the  will ; 
where  there  is  a  refiduary  gift  to  truftees  for  other 
charitable  ufes,  the  truftees  and  the  heir,  though  diiin-  %  Bro.  497. 
bcfited,  are  necefliry  parties. 

Regularly   bu(band    and  wife   ought  to  join   in   a  Vmjbtndtmd 
fuit,  but  \i  2l  feme  covert  demands  relief  for  a  fepa-  ^^*  Ca  -?? 
rat^  maint^apce  fectled  by  the  hulband  (he  may  fue 
filon?. 

If  a  bill  be  exhibited  on  behalf  of  a  feme  covert, 
upon  her  affidavit  that  it  is  brought  without  her  con-  i  Eq.  Ca.  Abr. 
fent^ .  k  wi|)  be  difrn ifled.  7»-  p»«  «• 

^  man  baying  jnarried  an  adminidratrix,  the  plain- 
tiff ii^taios  a  diicree  againft  the  hufbdnd  and  wife  for 
1500/;  She  dies.  Queftion,  whether  the  plaintlfF 
can  proceed  againft  the  hufband  without  reviving  — 
s^gainft  the  adminiftrator  of  the  wife?  The  hufband 
is  not  bognd  to  anfwer  it  further  than  the  ^lue  of  the 
eftate  w^^ich  he  had  with  the  wife.  And  the  rule  in 
equity  is ;  where  two  or  more  are  liable  to  a  demand,  %  Vern.  195. 
you  ihall  not  proceed  againft  one  alone,  but  muft  bring 
all  the  perfons  liable  before  the  Court. 

A  marriage  fettlement  having  beeh  made  of  cerl^ain 
lands  on  the  hufband  for  life,  remainder  to  the  wife  for 
life,  viHtb  divers  remaniders  over  ;  the  prefent  bill  was 
}>rought  by  the  hun>and  in  order  to  have  the  opinion 
of  the  Court,  whether  a  certain  parcel  of  laiid  was  in- 
tended to  be  included  in  that  feHlement  ?  Objed^ion 
that  tbe  wife  was  not  made  a  party.  Lord  Chancellor 
allowed  the  objed^ion,  for  he  faid^  if  the  Court 
Ihould  be  of  opinion  againft.  the  hufband,  fuch  decree  i  Atk.  290* 
would  not  bind  the  wife, 

y.  5.  by  his  marriage  articles,  referves  to  himfclf 
a  power  to  difpofe  of  the  lands  therein  mentioned  (and 
which  are  fettled  in  ft  rid  feitlement)  as  he  ihould 
think  proper^  in  cafe  he  fettled  other  lands  of  the  value 
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pt  100/.  pir  annum  to  the  fame  ufcs;.  thece  is  ijflue  of 
the  marriage^  A  daughter:  B*  without  notice  pf  (his 
fettlemeot,  articled  with  y.  S*  for  the  purcbafe  of. 
thefe  lands,  but  before  the  time  for  the  .  completing 
the  payment  of  the  purchafe-money,  B,  had  notice  of 
this  iieuleaie£)t>y,  and  thereupon  he  refurtdto  p^y  the 
refidue.  J,  S.  brought  his  bilj  in  ordej  to  c^iipel 
£.  to  complete  his  contract,  fuggeftine  that  at  the 
time  this  contracS  was  entered  into,  he  had  fettled  other 
Unds  of  the  value  of  j  00  /.  p£r  ann^tm  to  the  ufes  in  the 
original  fettlement :  at  the  hearing  it  was  fettled,  that 
the  A^ife  and  daughter  ought  to  have  been  parties. 

Hufband.  being  abroad,  wife  may  fue  here  alone: 
feme  covert  muft  anfwer  alone,  when  the  husband  i$ 
not  amenable. 

Hufband  is  more  a  formal  party  than  any  thing  elfe^ 
to  a  bill  brought  againft  the  wife  refpeding  h^r  fepa- 
ratc  eftatc, 

Efiate  charged  with>  feveral  iacumbr^nces,  one  in* 
curnbrapcer  may  fue  without  making  the  reif  parties  \ 
at  leaft  it  is  cured  by  a  decree  dire£ling  an  account 
to  be  taken  of  all  the  mortgages  and  incumbraiic^s 
affe6ting  the  eftate. 

Where  a  fettlement  is  fet  up,  the  tnefpe  incumbran- 
cers, and  lilcewife  the  rfunainder-man,  mud  be  mad^ 
parties. 

In  a  bill  by  a  fetond  mortgagee  to  recjeem  the  firft^ 
the  mortgagor  or  his  heirs  muft  be  before  the  Court. 

The  Court  ordered  a  bill  of  foreclofure  to  ftand 
oyer  to  make  a  judgment  creditor^  who  w^s  the  only 
incumbrancer  not  before  the  Court,  a  party  ;  but  v^a^ 
difuicliped  to  adopt,  as  a  general  rule,  th&  ufual  prac- 
tice of  making  all  inc^mbrance|'s  parties. 

A  bill  may  be  brought  on  behalf  of.  an  infant  u^ 
ventre  fa  mre^  and  an  iojuni^ion  obtained  to  fiay 
wafte. 

In  a  bill  for  execution  of  a  trufl:  by  fettling;  ^n  efr 
Ute  on  the  feveral  branches  qf  a  family^  it  1s  necef- 
fjitry  to  make  the  iirft  entitle<j  to  the  inheiitf  hce  a  party^ 
^f  in  being. 

Bill  to  eftablifli  a  cu(lom  \vhereby  the  owners  and 
occupiers  of  certain  lands  in  the  parifli  of  Tort  Baldt 
Wn^  in  thp  county  of  Qxford^  were  obliged  to  keep  a 
bull  ^nd  boar  for  the  ufe  of  the  parilhtoners.  It  ^aj$ 
4^bje£led  a^  the  hearing,  \\i^  a  ^IjAop^  which  binds  tbp 
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inheritance  of  the  lands  can  never  be  eftabliflied  in  a 

court  "of  equity,  wfthout  the  owners  of  the  inheritance' 

are  made  parties,  as\^z/^^«'j  College  (who  were  ownis^rs,  Buab.  iSi. 

fcfr.)  ought  fo  have  been  here :  upon  which  objedion 

the  bill  was  difmifled; 

If  a  bill  be  brought  againft  principal  and  one  furety,  inftJvent p^ny, 
and  it  is   admitted  that   the  other   Is  dead  infolVcnt,  3  ^^^•4^6. 

and  there  are  no  perfonal  aflets,  his  reprefentatives  need  ^ 

not  be  made  parties. 

Suit  by  one  furety  againft  another  for  contribution 
fuppofing  that  another  furety  is  dead    infolvcnt,  hisF.'nch,  15. 
executors  ought  to  be  parties. 

An  irifolvent  debtor  is  not   a  neceflary  party  to  a 
bill  by  a  purchafer  of  his  intereft  in  ftock,  agalAft  his  3  Bro.  228. 
aiGgnee.  .  t 

In  a'  fuit  in  equiry,  all  who  have  a  Joint  intereft  in  King  and  Sluten^ 
.  the  thing  demanded  ought  to  join.  But  two  pcrfons 
cannot  join  in  the  fame  bill  to  have  relief  inTeveralre- 
fpeSs,  So  the  Kirg  and  the  Queen  Dowager  cannot  Hard.  119* 
join  to  have  a  recompence  for  a  covenant  broken  by 
Vrafte,  &c.  where  the  King  has  the  irtheritance,  and 
the  defendant  claims  under  the  leffee  of  the  Q^iceq, 
who  had  a  grant  for  her  life. 

The  King  may  fue  in  Chancery.  l^f^  ^^'  ^^'' 

All  bodies  politic  and  corporate,  and  all  perfons  of 
full  age,  not  being  femes  covert  or  lu;iatick,  ^xe  by 
themfelves  capable  of  e^thibiting  a  bill  of  complaint  in 
the  Court  of  Chancery,  excepting  only  the  Kir>g"and  ainft.  50. 
Queen,  who  fue  by  their  Attorneys- General  ;  th6^®*^*"' ^31* 
Queen  con  fort  may  fue  alone,  fo  may  a  Queen  Dow- 
ager, though  married. 

If  a  bill  is  brought  to  eftablifli  a  general  modus  Land-owncn* 
through  a  whole  parifh,  all  the  land»owners  muft  either 
be  plaintiffs  or  defendants ;   but  if  the  perfon  fues  fof  MS,  R.cp. 
tythes  in  kind,  defendant  may  infift  on  fuch  a  modus, 
though  the    reft   of  the  parifhioners   are  not    made 
parties. 

One  owner  of  lands  in  a  tdwnfliip  may  fue  for  him- 
f^f  and  the  other  land-owners  to  eftabliih  a  contribu*  Anftr.yes. 
tory  modus. 

It  is  not  neceflary  to  make  one  joint  owner  a  party 
to  a  bill  againft  a  fadior,  refpedling  the  moiety  belong-  1  yef.jon.417t 
ing  to  the  other  joint  owner.  i 

Bill  being  to  have  an  account  of  a  truft,  the  defend-  Legatees  And  re«. 
jjint  pleaded  tha^  he  was  intrufted  fonhr^c  childreri,  viz.  """^f  H^^t, 

X  4        ^  f  oi"  . 
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for  .the.  fJaiotiff  zvA  bis  two  bri9!tlhir5>t  '^ivd  tbnt/tbtf 

.  other  twp  ]K)t  being  paj:ties  to  the  -  fykf  h^.  was  pot 

bound  to  anfwer  ;  for  otherwife  be  might  ^e  thrice- 

s  Vern.  110.      called  to  an  account  for  tt^e  fame  matter »jind  the  plea 

was  allowed.  . 

Biit  if  4*  deviTes  feveral  legacies  to  £.  C  Z).  and 
%  Ch.  Ca.  is4^    that  if  his  efiate  fall  fhort,  each  tp  abate  in  proportion^ 

and  if  it  increafe,  each  legacy  to  increap^in  proportion^ 
in  this  cafe  one  alone  may  fue  for  his  legacy,  and  it  is 
not  neceiTary  that  the  other  legatees  ihould  be  oiado 
parties.  Though  one  legatee  may  fue  \  yet  if  the  re-- 
Kftl.  Ck.R«p.  fidue  of  the  perfonal  eftate  be  devifed  to  three  \  qu^r^ 
H3*  whether  pnp  of  ^hpm  may  fue  alone  for  his  part  ? 

Bill  by  fome  of  the  reGduary  devifees,  on  behalf  of 
3  Bfo.  565.    '    themfelves  and  the  other  devifees,  all  the  reiiduary  de* 

vifees  muft  be  parties. 

A  refiduary  legatee  muft  be  a  party  to  a  bill  for  H: 
J  vVm.joji.  313,  fpecifick  legacy. 

I^^ifee.  If  there  are  two  lelTees  and  one  brings  a  bill  for  ap^ 

Stra.  95.  portionment  of  rent,  the  other  muft  join  as  plaintiflTor 

s  P.  W,  428.     Jj^  made  defendant,  or  the  bill  will  be  difnaiiTed  with- 
jcofis;  but  without  prejudice. 

In  this  cafe  it  appeared  that  HougUon  was  lefiee 
and  had  affigned  over  his  leafe  toothers,  in  truft  'or  fikch 
as  (hould  buy  ft)ares  iq  9  certain  wat^r-pipe.  Houghton 
became  info! vent,  and  the  rent  in  arrear.  Bill  file<i 
againft  the  aftignees  of  the  leafe  aod  feveral  who  had 
bought  (hares,  to  have  the  arrear  of  rept  paid,  ^X^  the, 
growing  rent,  and  the  performance  qf  the  covenants^ 
'  in  the  leafe.  Objedlion  that  the  plaintiffs  had  not  pro* 
per  parties,  for  Houghton^  the  leflee  who  h^d  affigned 
over,  was  liable  and  no  party,  and  the  plaintilFs  had' 
not  all  the  owners  of  (hares  that  oughc  to  contribute 
to  the  rent  before  the  Court:  the  firft  part  pf.^^  ob- 
'  je£lion  was  allowed,  that  Hougl^ton  ought  to  b^  a  party ; 
but  as  to  the  latter  part,  that  ail  the  ftiarers  were  no; 
parties,  was  difallowed ;  the  aifignees,  by  dividing  it 
into  fo  many  (hares,  had  ms^de  it  impra^icable  to  bax^ 
j^Vern.4>9.      fbem  all  before  the  Court. 

lord  of  the  ma^  Where  a  bill  is  brought  for  furrender  of  a  copy- 
Mr.  hold  eftate  for  lives  the  lord  muft  be  a  party,  becaufe 
Co"  /xer*  when  the  furrendcr  is  made,  the  eftate  is  in  the  lord, 
cM^'^)  sind  he  is  undpr  no.  obligation  to  new  grant  it.^Ccntra 

jn  the  cafe  of  copyholders  of  inheritance,  there  the 
lord  needs  iiot  be  a  party. 
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'^  A^bHl  W«i  dfftfiifled  becaufe  Ae  tenants  wei'e  onljr^  V5n.  ai>b.  tie. 
psvties  ^rpd  not  the  lord,  they  having  attorned  to  a^P*"y(^)» 
new  title  againft^thtrr  nrft  Icflbr.  ^  *^*' "l.^  - . 

II  a  lanaticlc  ht  not  named  a  party  in  the  bill  or  jMnatick, 
information,  it  is  good  caufe  of  demurrer,  i  cu,  C«.  153. 

Demurrer  to  bill  becaufe  lunatick  was  not  a  party,  \ 

and  allowed;  Lord  Keeper  declaring  it  was  neceflary .  ♦ 
to  make  lunatick  a  party,  as  an  infant,  where  a  fuit  was 
on  bis  behalf;  but  in  cafe  of  an  idiot  otherwife,  luna- 
'tkk  may  recover,  and  then  he  is  to  have  his  cftate 
again* 

That  where  committees  of  a  lunatick  fue  for  any 
thing  in  the  right  of  aiunatick,  in  fuch  cafe  the  com- 
mittee, as  well  as  the  lunatick,  are  made  parties!    Vide  x  cb,Ca.  19. 
Jiote  in  this  cafe. 

In  a  fuit  in  equity,  all  who  have  a  joint  intereft  iii  a  jomt  mterefi, 
thing  demanded,  ought  to  join;  but  two  perfons  can-  Haid.  219. 
not  join  in  the  fame  bill,  to  have  relief  in  feveral  re-  '    '      ' 

fpedtSr' 

If  two  or  more  have  a  joint  Intereft,  regularly  they 
unjfr  be  all  parries  to  the  bill;  To  if  two  or  more  are 
liable  to  a  demand,  you  cannot  proceed  againft  one  sVern.  i^s* 
alone,  • 

So  alt  eitecutors,  truftees,  or  their  reprefentatives, 
are  to  be  made  parties^  but  this  rule  may  be  difpenfed 
with,  if  any  of  them  are  hot  amenable,  or  if  they  have 
ftood  out  procefs  to  fequeflration;  but  in  cafe  of  a 
charity  it  is  not  necefiary  that  all  the  tertenants  (hould 
be  made  parties,  for  the  charity  fhall  not  be  put  to 
that  difficulty;  but  the  tertenants  may,  if  they  feek  sf 
contribution,  undertake  to  make  them  parties  to  the 
information,  or  help  ihemfelves  by  fuch  cdbrfe  as  i  Silk.  963. 
they  (hall  think  fit.  ' 

In  a  bill  to  foreclofe  the  cafe  was,  //.  made  a  mort-  Mottgagee. 
gage  for  a  term  of  500  years  for  fecuring  350/.  «nd 
intereft  to  S.,  who  fo  long  fince  as  1705,  afSgncd  the 
term  tg  C.  redeemable  by  himfelf  on  the  payment  of 
300/.  ;  fi.  died,  Q.  brought  a  bill  againft  yf.  to  re- 
deemt,  or  be  foreclofed ;  and  though  but  a  derivative 
mortgagee,  yet  he  did  not  make  the  reprefentatives  of  1  P.  W,  64^, 
B.  the  original  mortgagee  parties,^  which  he  ought  to 
Jiave  done. 

Wher^  a  mortgagee  affigns   without   mortgagor's 

Jotnmg,  the  heif  of  the  mortgagor,  on  preferring  a 

^ill  to  redeem,  has  no  occalion  to  bring  the  original 

mortgagee 


2,H 


%  Atk.  39* 
Obligor. 

%  VcAt.  384* 


sFiccnit  iz7< 


3  Atk.  ^06. 
Obli|ee* 


#P.W.  3>3< 


s  Atk.  2,35* 


3  Bra.  25* 

pccvpieri  of 
land  and  land* 


pilb.  Rep.  230. 
Potlaw. 
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mortgagee  before  thejpourt,  for  the  a$gnee,  as  fiand^^ 
ing  in  his  place,  will  be  decreed  to  convey.' ' 

It  a  bill  is  again  ft  the  executor  of  the  obligor  for 
difcovery  of  aflets,  all  the  obligees  fliall  be  parties,  for 
the  charge  ought  to  be  equal ;  fo,  if  one  obligor  is  fued, 
all  ought  to  be  joined,  though  the  others  are  only 
fureties  j  but  if  there  is  a  judgment  againft  one  obli- 
gor, his  executor  may  be  hied  for  a  difcovery  of  aflets, 
without  tie  other  obligors;  for  the  bond  is  extin- 
giitfhed  by  the  judgment. 

In  the  prefent  cafe  there  were  three  obligors  in  ^a 
bond;  the  plaintiff,  the  obligee,  has  brought  only  one 
obligor  before  the  Court,  and  the  reprefentative  of 
aqot^er,  but  not  of  the  third,  becaufe  the  bill  flates 
that  he  is  dead  infolvent:  no  occafion  to  make  him  a 
party. 

^.,  5.,  and  C.  were  bound  jointly  and  feverally  in  4 
bond  to  J.  iS.  C  die«  ;  J.  S,  brings  a  bill  againft  the 
executors  of  C,  for  difcovery  of  perfonal  eilate,  and 
for  an^  account  thereof,  and  to  be  paid  out  of  affcts  ^ 
the  other  obligors  need  not  be  parties. 

Lord  Chancellor^ — It  is  not  neceflary,  in  every  cafe  of 
aflignments,  where  all  the  equitable  intereft  is  aHTigned 
over,  to  make  the  perfon  who  has  the  l^gal  intereft  a 
party;  but  if  an  obligee  has  affigned  over  a  bond,  and 
a  prefumption  of  its  being  facisfied  arifes  from  the 
great  length  of  time  as  in  the  prefent  cafe,  where  the 
bond  was  given  by  Sir  James  Harrington's  father  in 
1709,  and  afligned  over  in  1717)  and  no  demand  has 
been  made  in  22  years,  till,  the  bringing  of  this  bill  in 
1 739,  by  the  aflignee  ;  the  reprefentative  of  the  obligee 
ibould  be  a  party. 

The  reprefentative  of  the  obligee,  who  was  dead, 
ought  to  be  a  party  in  a  bill  for  a  ne  ex^t  re^n^ 
againft  the  obligor.   . 

Decree  in  lime  of  Charles  I.  for  payment  of  40/.  per 
annum  out  of  particular  lands,  formerly  part  of  the 
foreft  of  Bladen^  to  the  vicar  in  the  county  of  If^lts  in 
lieu  of  tythes,  a  bill  being  brought  againft  the  land- 
owners to  eftabliih  a  right  to  this  40/.  per  annum  ^ 
not  neceifary  that  the  occupiers,  as  well  as  land- 
owners fliould  be  made  parties  to  the  bill. 

jI,  having  outlawed  B.  brings  a  bill  againft  £•  and 
C.  a  truftee  for  B.  with  refpe^  to  an  annuity,  to  fubr 
jc^  this  annuity  to  the  plaintiff's  debt,  the  Attorney- 

Qcnqr^ 
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General  ought  to  be  made  a  party,  and  the  plaintiff 

muft  get  a  kafe  or  grant  in  th^  Court  of  Exchequer  i  will.  445. 

from  the  crown. 

The  bill  was  brought  for  an  account  and  for  the  Pawner, 
delivery  of  a  ftrong  box,  which  was  in  the  cuftody  of 
/the  defendant,  and  in  which  were  found  jewels,  and 
a  note  in  thefe  words,  "  Jewels  belonging  to  the 
**  Duke  of  Devonjhirt  in  the  hands  of  Mr.  &avilU^  z  Vez.  loi* 
whofe  repre(enrative  the  plaintiff  was,  and  in  whofe 
poffeflion  they  had  been  ever  fince  the  year  1695  to 
the  year  1745:  not  neceifary  that  the  Duke^s  repre- 
Tentative  fliould  ha\re  been  a  party. 

There  ought  to  be  proper  parties  to  the  bill ;  but  if  ?artyhtyindje4t, 
|i  proper  party  is  beyond  fea,  upon  ah  affidavit  that. it 
is  not  known  whether  he  be  dead  or  alive,  the  plain, 
tiff  (hall  have  a  decree  againft  the  other  defendants  x  Vers.  4^,7. 
without  prejudice. 

Plaintiff  being  refiduary  legatee,  brought  his  bill 
againft  the  defendant,  who  was  one  of  the  executors, 
without  his  4:o-executor  who  was  beyond  fea,  to  have 
fin  account  of  his  own  receipts  and  payments,  7'he 
defendant  infifted  that  his  co-executor  oueht  to  be 
made  a  parry  ;  but  the  Lord  Chancellor  ordered  the 
caufe  to  go  on^  and  (aid,  that  if  any  thing  appeared 
^iiEcuIt  in  the  account,  the  Court  would  take  care  free.  Ch.  83* 
of  it. 

In  this  cafe  it  was  admitted,  that  if  there  are  three 
joint  factors,  and  a  man   has  a  demand  againfi  tl^em 
joijitly,  a  bill  again  (I  one  of  them  for  the  whole  duty 
ihall  be  good  ;  quare  if  it  be  not  where  the  other  fkc.  i  Vcro.  iaq* 
tors  are  beyond  fea  ? 

Plaintiff's  father  who  was  the  executor  in  trud^ 
being  gone  to  the  Iitdies  as  a  common  foldier  in  the 
fervice  of  the  Ea/i  India  Company,  and  plaintiff  mak"? 
ing  affidavit  of  that  matter,  and  that  he  did  not  knovot 
whether  his  father  was  living  or  dead,  nor  where  to 
find  him  to  ferve  him  with  procefs,  it  was  upon  a 
motion  ordered  that  the  plaintiff  might  proceed  againft 
the  faid  defendants,  vvithout  prejudice  for  not  bringing  1  VerA.  437. 
bis  father. 

Caufe  permitted  to  be  heard  vvithout  a  neceflary  par*  Bunb.^o^, 
ty^  he  being  beyond  fea. 

j1.  ftated  by  books  in  evidence  for  defendant  to  be  a 
merchant  abroad^  and  one  witnefs  fwearing  he  knew 
him  lace  a  merchaiu  abnadt  and  no  evidence  of  his  iVez.jt]n.4t7^ 

returnj^ 
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rctorn,  he  was  fufSdcntly  vrpvt^  out  of  ilhe-j^vrifdkt 
'  tion,  and  <iefendant  was  precluded  obj(e6liiig  thatJie 
was  not  a  party »  s     .     .  - 

Parties  tod  vef^      Upon  a  bill  in  equity  to  be  reMeved,  and  to  recover 

try-order^  thc  payment  of  ipo/.   a-ycar  agreed  to  be  paid  ^thc 

plaintiff,  by  a  vcftry  order  made  by  the  dcfendantsand 
other S5  the  pariftiioners  of  5^  Boiolpif  s^'BlJhoffgaiey  for 

Ii4rd(llep.  333*  a  yearly  led^ure  ii)  the  parifii ;  the  parties  to  ttie  order 

arc  neceflary  parties  to  the  fuit. 
' FartUs  to Jup'  A  bill  charges  forgery  in  a  leafe^  and  prays. to  be 

^     plementalb'dh       relieved  again!?  that,  but  by  way  of  inducement  only 

infntions  there  were  fraudu-ent  circumftances  attend-y 
ing  this  cafe,  without  making  it  a  diftin^  charge 
from  the  forgery,  or  bringing  the  truftees  who  were 
parties  to  the  leafe,  and  to  whom  the  fraud  is  imputed^ 
bcfdre  the  Court,  and  for  W3nt  of  thi^,  the  deferidant's 
counfel  ob jetted  to  the  plaintiff's  going  on  with  the 
caufe.  Lord  Hardwicke  faid^  As  there  had  beta  already 
a  decretal  order,  and  an  iflue  to  try  the  forgery,  and 
brought  Oft  now  upon  the  equity  refcrved,  :ihe^  only 
method  to  aiiift  this  cafe  was,  to  let  the  caufe  ftartd 
over,  and  to  allow  the  plaintiff,  on  paying  the.  cofts 
of  the  day,  to  bring  a  fupplemental  bill,  in  whicK-htt 

3AtktXio.        may  charge  the  fraud,  and  make  the  tru^^ees  partiefw. 

If  the  objedion  by  the  defendants  in  the  original 
caufe,  for  want  of  parties  to  the  fupplememal,  is  -not 
made  in  the  firft  inftance,  it  is  too  late  to^o  u  whea 
the  caufe  comes  on  again,  where  it  was  put  off  ceniy 
for  want  of  formal  parties,  in  order  that  the  decrete 

3  Atk,  ai7i,       might  be  complete. 

Tarty  not  appear-      Objeflion  by  defendant,  that  J,  S.,  who  was  a  ne^^ 

vfl  after proce^i^  ccffary  defendant,  was  not  brought  to  a  hearing. 
Plaintiff  (hewed  they  had  profecuted  him  to  a  (eqoef«* 
tration,  and  therefore  might  go  on.  Anfwcred  by 
defendant)  that  the  affidavit  on  which  the  procefs  Of 
fequeftration  was  founded  was  infufficient,  and  upon 
reading  it,  it  appeared  that  the  fubpcena  waa  left  at 
a  place  where  J.  S,  had  only  lodged  once,  and  thai 
above  two  years  before  the  fervice.  Per  Curiam^  not 
fufficient  fervice  to  go  on  againft  the  other  defendants 
.  •  alone,  unlefs  the  plaintiff  would  confent  to  ftand  in 
the  place  of  jfi  S*  to  all  purpofes,  which  te  notdoingi 

Prec.  Ch,  00.     ^^®  caufe  went  off  for  want  of  parties. 

Partner^  ^^^  widow  or  rcprefentative  of  Newland^  JDrought 

a  bill  for  an  account  againit  Sir  Gr9r#/ 6j&tf;9i^0»,^a 
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tori^lvilf)^  Partner  of  b«r  hufband;  tier  brother,  .^^ho 
Was  .n^  creditor  of  her  late  hufband  Cor  looo/.,  aifo 
brought  a  bill  againft  Sir  George  Champim  for  an  ao- 
coMnt.— Thcfe  two  caufes  were  brought  on  together, 
and  it^was  infifted  that  the  fecond  bill  ought  to  be 
difmiflfed,  for  it  would  multiply  fuits,  if  every  creditor 
might  not  only  br:ing  his  biF!  againft  the  perfonal  re- 
prc/entadve  of  the  debtor,  but  alfo  againfl  eycfy  debtor 
of  that  debtor.  Lord  Chancellor— The  general  rules 
are  plain,  that  a  creditor  of  the  teftator  or  inteftate 
/leed  not  n^ake  any  body  but  the  perfonal  reprefenta- 
tivea  party.  At  the  fame  time  in  this  court,  if  there 
are  any  perfons  vvho  have  poffcfled  the  eltate,  or  any 
debtors  of  the  deceafed,  and  any  collufion  between 
ihem  and  the  reprefentative,  thry  may  here  make  them 
parties^  aif)d  . demand  an  account  againd  them;  and 
d<$creed  an  account  betweep  the'plainlifFin  the  fecond  »  V'ez.  ^05. 
c»^ ft '^06  S\r  George  ('ha/npi9n» 

'  7'he  brll  was  10  oe  relieved  againft  a  bail-bond,  fct-  Pl'iinti'ff  at  Jaw. 
ting  forth  thit  the  defendant,  the  fheriff,  by  a  fraudu« 
lent  practice,  h  =d  been  prevailed  upon  to  eturn  a  cepi 
*C9f^fus  z  year  after  the  defendant  in  the  a£lion  at  law 
was^dead;  and  thou-gh  vhe  was  not  amerced  for  not 
having  the  bbdy  at  the  day,  yet  h^d,  by  a  combination 
with  the  plaintiff  at  law,  afHgned  this  bond,  and  now 
a  Aiit  waft*  commenced  at  law  in  the  defendant's  name  : 
ftii  which  was  fully  made  out  by  proof:  yet,  forafmuch 
aS'the^^latntifF  in  the  a^ion  at  law,  to  whom  and  for 
whofe  benefit  the  bond  was  afligned,  was  not  made 
a  party,  his  Honor  refufed  to  relieve  the  plalniiff' in  iVera.  s^^ 
^s  cafe.     "  ' 

Up<in  a  bill  for  fpecjfic  performance!  of  a  covenant  P«^o'mane«  af 
UfMier  hand  and  feal  with  A.iox  benefit  of  5.,  >^*Jnuft  ^  vim^sS, 
be  a  party  to  the  fuit. 

Q\\\  Wtts  brought  by  the  treafurer  and  manager  of  Proprieto>s  9/ an 
the  Temple  Mills  Braft  IVorK  in  behalf  of  themfclves  ^^^'ftaking, 
and  all  others  proprietors  and  partners  in  the  fame  Ufi« 
dertaking  (except  the  defendants^  who  were  the  lata 
manager  and  treafurer)  to  call   them  to  an  account 
touching   the    partnerfhip:  defendants  demurred,  for  Prcc,  Ch.  59a. 
^at  all  the  reft  of  the  proprietors  were  not  made  par- 
ties :  demurrer  overruled. 

A  remainder-man  expedant  on  an  cftate-tail,  need  Kemander.pwh 
not  be  made  a  party  to  a  bill,  one  end  of  which  is  to  ^'i*  P,%^**'* 
impeach  a  fettlement,  becaufe  fiich  remainder- man  is 
not  regarded  inequity,  neither  can  he  be  bound. 

If 


3*8  1?  A  k  t  i  ES.   ' 

l/a  retnarnder*man  in  tail  brings  a  bill  againf^  t^ 
nants  for  life  to  have  the  title  deeds  brought  into  courts 
and  there  are  annuities  on  the  reverfion,  and  othei^ 
"ovho  have  an  intereft  under  the  truft  term,  they  mutt 

3  Atk.57T.       be  parties. 

i'eBMniih  tail.  Lord  Chancellof — Where  a  niortgagee  has  a  platii 
redeemable  intereft,  and  makes  feverai  conveyance^ 
upon  truft,  in  order  to  ^entangle  the  affair  and  to  ren- 
"^  der  it  difEcult  for  a  mortgagor  or  his  reprefentatives 

to  redeem,  there  it  h  not  neceflary.  that  the  plaintiff 
fhould  trace  out  all  the  perfons  who*  Have  intereft  in 
fuch  truft,  to  make  them  parties  :  but  where  the  re- 
demption depends  upon  equitable  circumftances^  and 
the  plaintiff  is  not  in  the  common  tafe  of  redemptions^ 
and  where  the  mortgagee  in  fee  has  made  an  abfolute 
"  conveyance,  with  feverai  limitations  and  remainders 
over,  the  decree  cannot  be  compl'ete  without  bring- 

±  Atk.237.       ing  at  leaft  theiirft  tenant  in  tail  before  the  Court. 

Trujhesandceftui      In  directing  an  iffue,  a  bare  truftee  ought  not  to 

fue  truft,  \yQ  a  party,  for  that  might  hinder  his  being  an  evi^ 

Tin*  /v or*  titt        1 

Party  (B),pl.7X.^^"^^'  ,     n    -' 

Where  a  real  eftafe  is  in  the  bands  of  a  truftee^  and 
the  truflee  conveys  it  over  to  another  who  has  no  no- 
tice of  the  truft  ;    if  the  bill  is  brought  by  ceftui  que 

Barnard.  325.     truft,  truftee  muft  be  made  a  defendant. 

Vgndor.  If  an  anceftor  has  agreed  for  purchafe  of  particular 

lands,  and  dies^  before  it  be  completed,  and  the  heir 
at  law  brings  a  bill  againft  the  devifees,-  who  claim 
under  the  anceftor^s  will  made  before  the  purchafe,  thd 
vendor  muft  be  a  party  if  his  title  be  doubtful ;  otber- 

s  Atk.  571,        wife  if  it  is  clear. 

Kicar,  Bill  by  plaintiffs  as  leffees  of  the  reftor  of  TPtntiT'i^ 

bourney  for  a  portion  of  great  and  fmali  tythes  in  Sutkt 
Gifforiy  being  a  neighbouring  parifh.  The  tenants 
and  the  lay- impropriator  who  claimed  xht  great  tythes  in 
Stoke  Gifford  were  made  parties ;  but  becaufe  the  vicar 
oi  Stoke  Oiffords  who  might  be  entitled  to  the  fmall 
*  tythes,  was  not  made  a  party,  the  bill  was  ordered  to 
be  difmiffed  j  but,  upon  application,  ftood  over  with 

Bunb.  115.         liberty  to  amend. 

Bill  by  vicar,  againft  defendant  who  was  fequeftra* 
tor,  for  an  account  of  the  profits  received  during  th6 
vacation  :  it  was  objeded  that  the  bifliop  ought  to  have 
been  made  a  party,  iince  the  fequeftrator  is  accountable 
10  him  for  what  be  receives  \  by  the  ftatute  a8  lUn*  8^ 

Court 


PAUPERS.  '31^ 

Court  thought  the  bifhop  fliould  have  been  a  part7 ; 

but  by  confent,  the  caufe  was  referred  to  the  bifhop 

of  the  diocefe  : — Nota^  It  was  faid  2^  fequefirator  could  Buab.  19s, 

not  alone  bring  a  bill  for  the  tythes. 

The    reprefentativc  of  the  undertakers    for  briefs.  Undertaken  fie 
who  are  dead,  need  not  be  brought  before  the  Court,  ^^^11^,^^^^^ 
for  they  are  each  anfwcrable  the  'one  for  the  other,  Bamacd.  413. 
and  are  to  be  couiidered  as  one  body* 


PAUPERS. 

[  CUITS  are  commonly  profecuted  with  charge;  but 
*^  if  the  complainant  or  the  defendant  is  not  worth 
5/,,  the  Court  will,  either  before  or  after  commence- 
/nent  of  thq  fuit,  admit  him  to  fue,  profecute  or  de- 
fend, without  charge  in  forma  pauperis  (L  though  fome- 
time  heretofore,  the  Court  hath  refufd  to  admit  the  CI.  Tut,  9. 
plaintiff  after  fuit  began,  without  fpecial  caufe.] 

[It  hath  been  complained  of^  that  both  plaintiff  and 
defendant  have  been  admitted  in  forma  pauperis  in  the 
fame  caufe,  as  tending  much  to  the  difquiet  and  trou*      . 
ble  of  the  Court.] 

[The  way  for  either  party  to  obtain  the  admifEon  (s, 
firft,  for  the  party  to  make  an  affidavit  before  a  Mas- 
ter, that  he  is  not  worth  five  pounds ;  then  to  draw 
a  petition  to  the  Lord  Chancellor  or  Mafter  of  the 
Rolls  to  be  admitted,  to  have  a  counfel  and  clerk 
ailigned  him,  naming  v/hom  in  the  petition.]  * 

fifths  complainant  petitions,  he  muft  at  the  bottom 
of  bis  petition  have  a  certificate  under  the  hands  of 
two  counfel,  fignifying  they  conceive  he  has  good 
caufe  of  fuif,  except  the  bill  be  already  filed ;  and  then, 
as  faid,  he  neecjs  no  certificate.] 

[This  being  done,  and  the  affidavit  annexed  to  the 
petition,  he  prefents  the  fame  ;  and  if  there  appear  no 
caufe  againft  it,  my  Lord  Chancellor,  or  the  Mafter 
of  the  Rolls,  underwrites  an  order  according  to  the 
petiUon.] 

[Said,  the  defendant  needs  no  certificate.] 

-After  admittance,  no  fee,  profit,  or  reward,  fhall  be 
taken  of  i\\c  pauper  hy  any  counfel  or  attorney  for 
difpatch  of  his  bufinefs  while  it  depends  in  court,  and 
tie  continues  a  pauptri  nor  any  contra(^  or  agree- 

meoft 


did 
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ment  be  itiade  for  any  recompence  or  revirard  ^iti* 

wards.]  » 

'    f  If  they  oflPend  herein,  tfiey  afe  to  undiffgo  the  3ffr* 
pleafure  of  the  Court,  and   fiich   punifhment  as   thrf' 
Court  fhall  think  Tit  to  infllft;   and  for  the  ^^aufferH ' 
offence  herein,  he  (ball  bedifpaupered,  and  neVer  ad-* 
Or.  Ch.  124.      mitted  again  in  the  fame  fuit  th  forma  paupifris,'] 

[N0U9  Thodgh  the  clerks  take  no  fees  ftriflly  fd 
called,  of  a  pauper,  yet  they  rnake  him  pay  for  thd 
labour  of  writing,  which  is  after  the  rate  of  a  penny 
p£r  (heet  j  arid  this  is  faid  to  have  been  allowed  by  thii 
Lord  Keeper,  in  1628.] 

[If  it  be  made  appear  to  the  Court  any  paiiper  ha$ 

fold  of  contra6ted  for  tbe  benefit  of  his  fuit,  or  any 

part  thereof,  while  the  fame  depends,  fucb  caufe  (hall 

be  thencefbrth  totally  difmifTed  the  Court,  arid  heVet 

Ibidem.  again  retained*]  \ 

[The  counfel  or  attorney  afligned  to  affift  a  paupif^ 

cither  to  profccuce  or  defend,  may  not  refufe  fo  to  do, 

except  he  fatisfy  my  Lord  or  thfeM after  (which  ever 

ordered  the  admiilion)  with  fome  good  reafon  for  fuch 

Ibidem.  refufal.] 

[The  coiinW,  who  moves  for  a  pauper ^  cmght-to 
have  the  order  of  admittance  with  him,  and  to  move 
Ibidem.  for  him  before  he  makes  any  other  motion.] 

[And  that  hinders  nor,  but  that  he  may  have  an- 
other motion,  or  as  many  as  he  might  have  Witb6\^ 
it.l    '  •  \ 

[If  the  Regifter  fittds  that  any  for  whom  a'fcbunfel 
moves  as  a  pauper^  was  not  admitted  in  formd  pttuperiif 
he  (hall  not  draw  up  the  fecond  motion  of  fach  coun- 
fel ;  but  the  fruit  of  it  (hall  be  loft  for  his  abufe  to  the 
Or.  Ch.  1*5.      Court  in  the  other.] 

[No  procefs  of  contempt  at  a  pauper*^  fuit  (hall  be 
fent  to  be  fealed  till  figned  by  his  fix  clerk,  who  Is  to 
Ibidem.  tike  care  it  be  not  vexatious  or  needlefs.] 

[All  Matters,  Counfellors,  Officers,  Miniftcrs, 
Clerks,  and  Solicitors,  in  the  court,  are  to  obferve 
thcfe  rules  in  favour  of  pauper f.] 

[The  admifiion  muft  always  be  produced  in  the  of*. 
Com.  Att,  444.  fice  where  the  pauper  hath  occafion  to  pafs.] 

[As  a  party  may  be  admitted  in  forma  pauperis  at 
any  time  during  the  fuit;  fo^if  at  any  time  it  is  made 
appear  to  the  Court,  that  he  is  of  fuch  ability,  that  he 
ought  not  to  be  inf9rma  pauperis^  jthcCourt  will  dif* 
pauper  him.] 


Ibidem. 


PETITION.  '         jai 

tThcftrdre,  where  it  was  (hewed  the  Court  tbata^ 
•iMpr  wa9  ia  {>ofle0k>a  of  ihe  hnd  in  q«eftion»  the 
voiirt  ordered  him  to  be  difpaupesred,  though  the  de«» 
fefidant  had  a  verdid  at  laws  and  might  take  a  writ  of 
pQfleffio9*j 

Where  the  plaintiff  a  pauper,  had  a  decree  for  the-Coflt«; 
duty  tad  cofl$  I    the  Matter  uxes  cofts  as  ufual  for 
perlbns  aot  paupers :  on  motion  the  Court  ordered  tfa^  Free.  Ch.  azi; 
plaintiff  and  his  folicitor  to  make  oath  before  a  Mafter^  . 
of  what  they  had  paid,^  or  were  to  pay,  and  that  to  bo 
aAowed,  but  no  further. 

A  plaintiff  fuing  in  firma  pauperis^  (hall  not  amend  Amendacnt. 
by  leaving  out  defendants,  without  paying  their  cofts.    ^"^^^         , 

The  affidavit  to  ground  the  order  to  fue  iV  y%raia  AffidaViu' 
pm^eris^  muft  be  by  the  party,  and  not  by  a  third  *  Bro.  as. 
peribn. 

A  paupeit  fliaU  not  difmifs  hit  bill  without  cofts.       3  sro/Sf. 

Nor  by  getting  himielf  admitted  a,  pamper^  can  he 
be  difchar^  of  die  cofts  he  was  liable  to  precedent  ta  Mefeicy  5'» 
the  admiffion* 


■^t—***— ^*.»|  ihHiIi    |I        »i     tt\mt^mtam,m>mmMt  mitumtti 
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PETITION 

I  iS  a  .person's  requeft  in  writing,  direfied  to  the  what, 

^  Lord  Chancellor  or  Mafter  of  the  Rolls,  (hewing 
foBO^  matieeor  caufe  whereupon  he  prays  fiwewhat  to 
be  granted,  or  done  for  him.] 

{Moft.  things  which  may  be  moved  for  of  courfe,  For  what  par* 
stay  be  petitioned  fori  as  a  commiffion  to  anfwer,  or  P^^^ 
plead  and  demur.] 

{Foe  the  Lord  Chaocdlor's  letter  to  a  nobleman  to 
appear,  and  anfwer  a  bill,  C5rc.] 

[That  tte  caufe  may  be  heard.] 

[Porace-keariog.l 

[For  an  appeal,  C^^.] 
>    [Or  to  have  a  miftake  amended  in  a  capdon,  &ff .] 

{Or  for  £urour  ;  as  to  have  time  enlarged  for  aa« 
Iwering.] 

[For  publicatbn.] 

{To  hafien  joining  in  commiffion,  &rr.] 

(For  paying  maney^] 

\To  have  a  hardihip  removed ;  as,  that  procefs.^of 
imasMpt  may  be  ftayed,  and  that  the  defendant  mky 
bave  a.  copy  H  the  bill,  whqr&  there  being  many  do* 

Y  fendants^ 


31* 


«  1 


Vprm  what  cc< 
calioas« 


Order* 


^    Comoaiffioos. 


Re-bearingi« 
[Toth.  34,] 

Plca8>  Ac. 


Of  coorfe* 


Pttition  out  of 
term* 


Stmpii 


p  E  T I T I  o  n; 

fcnJantt,  who  employ  fevcral  dcrks,  the 'clerk  of  one 
of  the  defendants  cannot  get  him  a  copy  of  it,  Wherdjjr- 
procefs  of  contempt  is  iflued  out  againft  him  fbr  not- 
anfwering.} 

[Sometimes  a  petition  precedes  a  fuit;  as'  a  perlba 
to  be  admitted  informdpaupiris.] 

[Sometimes  it  is  upon  a  collateral  matter  only;  as- 
it  has  relation  to  fome  precedent  fuit,  dr  to  an  officer 
of  the  Court,  as  to  have  a  clerk  or  folicitor's  bill 
taxed,  or  to  oblige  him  to  deliver  up  papers,  £^^.]' 

[No  former  order  made  in  court  is  to  be  altered, 
croiledy  or  explained,  upon  any  petition;  but  fuch 
orders  may  be  only  fiayed  upon  it  for  a  fmall  tittie, 
till  the  matter  may  be  moved  in  court.] 

[No  conimiflBons  for  examination  of  witneffi^s  (halt 
be  difcharged,  nor  fhall  any  examinations  or  depo*. 
fitions  of  witnefles  be  fuppreiled^  upon  petition,  unlefs 
the  matter  be  firft  referred,  and  certificate  had  there* 
upon.] 

[The  Maffer  of  the  Rolls  is  not  to  be  petitioned  for 
re-hearings,  but  the  Chancellor.] 

[Said  alfo,  the  Chancellor  only  is  to  be  petitioned 
touching  pleas,  demurrers,  or  exceptions,  or  touch- 
ing decrees  or  fpecial  orders  made  before  the  Chan- 
cellor,] 

[In  moft  other  cafes  of  petition,  the  Mafler  of  l&e 
Rolls  may  be  applied  to.] 

[Petitions  are  delivered  out  of  court;  and  if  it  be 
for  a  matter  of  courfe,  as  to  be  admitted  infurmdpaw^ 
periSf  or  fuch  like,  it  is  forthwith  granted  and  ii^ed. 
If  it  be  for  any  thing  which  requires  exammation,  or 
that  tfie  adverfe  par^y  be  heard,  then  it  is  commonlj 
ordered  that  all  parties  attend  the  next  day  of  petitions^ 
or  general  feal ;  at  which  day  the  matter  is  debated^ 
and  ordered  as  the  Court  fees  caufe.  Affidavits  are 
in  fuch  cafe  often  neceflary  to  inform  the  Court  how 
matters  (land  on  each  (ide.] 

[If  there  be  occafion  to  petition  out  of  term  and  ge- 
neral feals  too,  and  the  matter  is  of  confequence  and 
requires  difpatch,  a  petition  may  be  delivered,  and  th^ 
parties  will  be  ordered  to  attend  the  Lord  Chancellor 
or  Mafter  of  the  Rolls  at  a  time  therein  appointed, 
and  have  juftice  done  them ;  for  this  Court  is  always 
open.] 

[A  petition  (even  to  be  admitted  infrntt&  foMfifis} 

mm  QQw  be  on  dpublc  fi^nnjr  ft^iDp^-J 

[An 


PETITIC^N.  ^23 

•  [An  ordcr^qpon  .a..pctition  for  atteodiog  and.  bear-  Order, how 
tflg  the  matter  muft  be  drawn  up,  pafled,  and  ferved  a^  <i"*n« 
qther  orders,  and  a  copy  of  the  petition  is  alfo  to  be 
delivered  the  party  (erved.  J 

.^{In  1647  there  was  an  order  made,  that  no  officer  Petitions  filed^. 
fhould  iflue  3,/uhpctnaf  attachment,  or  other  procefs, 
nor  proceed  or  admit  of  any  proceedings  in  any  caufe 
depending  in- this  court»  upon  a  petition  figned  by  the 
Lords  Commiffioners,  or  the  Mafter  of  the  Rolls, 
until  the  petition  yt^ere  firft  .filed  with  the  Regifter, 
and  an  order  drawn  andentered  thereupon.] 

[All  procefs  and  proceedipg  otherwife  iiTued,  and 
hfid  thereupon,  fhould  be  null  and  void,  and  not  bind  [Or.  Cb.  43.] 
the  adverfe  party.] 

[In  1687  '^  ^^^  ordired,  that  no  order  made  upon  Entered  with 
any  petition  (unlefs  the  fame  be  by  ^ay  of  fummons)  theRegifler. 
ihould  be  of  any  cffeA  to  ground  fubpoena  or  other 
procefs  upon,  unlefs  within  three  days  in  term  time, 
«r  a.  week  in  the  vacation,  after  the  fame  (hould  be 
granted,,  an  order  were  drawn  and  entered  up  ^ith  the 
Segifter  on  fuch  petition,  to  the  end  no  perfon  might  [Or.  Ch.  174.] 
befurprifed  with  any  private  order.] 

.£No  injunSion  for  fiay  of  fuits  at  law  fhall   be  lojanaion, 
granted,  revived,  diflblved,  or  ftayed,  upon  petition.] 

[Nor  ihall  an  injunction  of  any  other  nature  pa(^s  v 

by  order  upon  petition, 'without  notice  and  a  copy  of 
the  petition  firft  given  the  other  fide :    the  petition  tq  [Or.Ch.  123.] 
\e  filed  with  the  Regifter,  and  the  order  entered,] 

[No  feqiieftralion,  difmiffion,  retainer  upon  difmif^  Scqaeftration, 
fion^or  fmall  order  is  granted  on  petition.]  ^^^'  ^^^^'  ^^'^ 

[No  former  order  macle  in  court  is  to  be  altered,  Adverfe  party 
jp'ofled, or  explained,  upon  petition;  nor  the  commit-  ^""'' 
ment  of  any  perfon  taken  upon  procefs  of  contempt  to 
be  difcharged,  but  v»pon  hearing  the  adverfe  party,  his  [Ibid.  Or.  Ch.J' 
attorney,  or  clerk,  towards  the  caufe.] 

[Said  in  court,  where  a  matter  conies  in  by  p^ti-  Order, bow  dif- 
tion,  and  the  other  fide  would  difcharge  the  order,  or  «barged. 
have  any  thing  relating  to  the  matter,  he  ought  regu- 
burly  to  do  it  by  petition  ;  though  the  Court  will  fome- 
times  grant  it  upon  motion.]' 

A  decree,  much  more  an  interlocutory  order,   if  '^"'^  ^^ 
'  gained  bycolluGon,  may  be  fet  afide  on  petition,  row/rj.  3  Bro,  74,. 

The  delivering  over  the  body  of  a  ward,  or  poflef-  When  peddoa 
Hon  of  a  truft  eftate,  cannot  be  awarded  on  petition,  p»>per« 
but  a  bill  muft  be  brought  for  that  purpofe*  ^  **•  ^*  '^  * 

•     y  a  Timber 


ja4 

Lsaatic* 
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Timber  On  a  tunatic's  eftate" wa$  tvt^^ni  IbU*  ttfUer 

an  order  of  Court,  and  the  produce  patd  {fitd  the  Bahfr; 

on  petitiony  the  Court  refu(Sd  to  gitre  tb^  produ^ 

1  Vci.  jaii.45},  either  to  the  heir  or  next  of  kin,  without  a'  bHh 

Deeds.  Deedi  not  delivered  up  upon  petition  \ti  b^ltikrtiptty. 


•■Am***^ 


«     t<Wi«     I*. 


■■*  '"      '■'  ■       }%  \^itmmmmi$$i^tm9:itmmm''*4mtm0mit 


Wkal. 


i^Aik.|4. 


|a  dlfabilitj  oT 
tbe  perf«ii* 
Oam. 

Or.  C5, 96* 


PLEA/, 

VIDE 

Commiffion  to  anfm&r^ 
BoNw  and  Fimtk 
Bitt  of  Reokw^ 
I>ifinTffhn. 

(  f  S  a  rpecial  anfwer  to  k  bilT)  or  Ibme  pM^ChelMf; 
^  fiiewing  and  relying  upon  one  or  fHfiiTt  (Mtigis  at 
caufe,  why  the  fui'tfhould  be  either  difd^iffind,  i€X^^^ 
CMT  barred.] 

The  defence  prbper  for  a  pTei  muft  be  ftttfh  *dft-re-^ 
duces  the  caufe,  or  Tome  part  of  it,  t6  a  fingto  pohMV 
and  from  thence  creates  i  bar  to  tb6  fiift.  Tbtf  t^nd 
of  a  plea  is  to  faye  to  the  parties  the  expence  of  ait  ex* 
amination  of  witnefles  at  large ;  and  therefore  it  is  not 
every  good  defence  in  equity  that  is  gbosd'  as  u  plet. 
For  where  thie  defence  confifts  ofii  variety  of  ci/cttfla- 
ftanqes,  there  is  no  ufe  of  a  plea ;  as  the  exacnlMftefa 
muft  ftil)  be  at  large,  and  the  effed  of  ftlltiwiAg  fuch 
a  plea  will  be,  that  the  Court  wilt  give  jU(%tlieliC  4xtL 
the  circumftanccs  of  the  cafe  before  they  are  ^disde  «9t 
by  proof, 

[It  is  of  three  forts:] 

\i.  To  the  jurifdiSion.] 

2.  To  the  perfon.J 

"3,  In  bar,] 

[Pleas  ip  difability  of  the  ()erron,  or  td  the  jtftlfiKtr* 
tion,  nieed  not  be  upon  oath ;  andTp  that  ^ey  be 
counfel's  hand,  they  fhal!  be  received  and' filed,  tl 
the  defendant  do  not  deliver  the  fame  in  peifetf^cfr*^ 
cprnmiffion.) 

[Fleas  or  any  matter  of  record,  or'df  tiiatt^ri  rc- 

cordid  ia  t&i^  com^i  liecd  not ))« tifHrn  ci^ttr.  J  '      ^^ 


P    L»    E    A*  2H 

;  [Bipt  jd^^  10  J)ar  of  maUer$"i9/a/V  arc  to-be  vpon  ^Um  la  itu 
iKitti :  afni  ca^cept  the  matter  of  the  bar  be  Angle,  and 
(V  full  ii  bar  a«  that  (he  bill  requires  no  further  anfwer^ 
the  wholp  matter  i$  generally  fet  forth  by  way  of  an- 
AfQr I  and.  then  fo  much  of  it  as  goes  in  bar,  is  relied 
upon  by  wzy  of  plea ;  and  this  is  intituled  ^*  The  plea 
^*  and  anfwer  of  the  defendant."  Or  (he  defendant  may  [aCh.Ca.  161.] 
pfead^tfie  maner  proper  in  bar,  and  then  add  by  way 
of  anfwer  what  further  is  neceflkry  in  point  of  fraud^ 
^  tfc*  charged.] 

[An  anfwer  and  plea  taken  by  commiiEon  was  re-  q^^j, 
turned  i/la  re/p^ns*  coptafultperfacramentum^  &c.J 

[So  that  the  plea  not  appearing  to  be  upon  oath,  it 
was  rejeded,  bat  Without  coils;    the  Court  appre- 
bending  it  to  be  ratlier  the  miftakeofthe  commLf- [iduCa^sot^j 
iionersy  than  the  faujt  of  the  defendant.] 

[After  an  attachment  with  proclamation  returned,  AttachoMiitre* 
BO  coramiSion  to  anfwer  is  to  be  made,  nor  demurrer  ^^rn^d* 
^ta  be  admittedi  but  upon  mottotn  in  open  court.]  '■^''  Cb».^iJ 

^     {&^  neiitbfr  is  a  plea  in  fuch  cafe  to  be  a4aiitted  ibid. 
Upabont  like  notion*  j  ' 

[In  the/ir/?  fort  of  pleas  is  to  be  fhewn  that  the  p)eatotlieja« 
Court  h^R  ng  j^rifdidlion  of  the  caufe;  as  if  lands  lie  nTdiaioo. 
in  a  county  palatine  or  exempt  franchife,  you  may 
fJe«i.  It,  afid  tbat  tioie  immemorial,  t^c.  (or  as  the 
Mfe  iSh)  all  fjLiits  at  common  law  and  In  equity,  touch-  Finch,  45i« 
tog  the  fame,  hare,  or  ought  to  have^  been  impleaded, 
Md  yetaii?  impleadafale  in  the  courts  of  the  faid  county 
palatine,  (sf^.  before  the  Chancellor,  (^c*  and  not  eife** 

[la  a  plea  of  the  privilege  of  the  univerfity  of  O^r-  [»  ^^  Rep. 
^findf  the  privilege  muft  be  pleaded  under  fe^  of  the  '^'^ 
niiiyer^y^] 

{Said,  if  a  bill  be  brought  in  the  Exchequer  toucb-  Sickc^ocf. 
ing  tythes,  or  other  matter,  and  the  defendant  ex* 
hibits  his  bill  here  againft  the  there  complainant^ 
touching  the  fame  matter,  the  Court  of  Exchequer  has 
gained  the  juriididion  by  priority  of  fuit^  and  it  ^ay 
lie  pleaded  in  abatement  of  the  bill  here.] 

.  {Omt  plea  paly  is  to  be  admitted  to  the  jurifdi£lion ;  On«  pleaoaly  h 
wi^if efore  if  the  defendant  plead  fuch  plea  as  is  not  ^^^i^^^^^^n* 
(iiAcient  in  its  nature^  or  plead  the  matter  InfufK- 
cieotly,  be  will  be  put  to  anfwer.) 

l^%  flk»  to  the  fubftance  and  b&dy  of  the  matter^  How  deter* 
fo  picas  ta4be  jurifilidiQiij  ihaU  .be  deterauoffd  in  open  f^*^;^     ^ 

Y3  [In 


I 
1 
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«  » 

in.refpeaof  the      [In  ihe/gconH^  VIZ.  in  rcTpeSoFthe  perfon,  it' may 

pwibn.  be  (hewn  cither  that  the  plaintiff  is  by  law  difabled  td 

iue,  as  that  he  is  outlawed,  or  excommunicated, 
(which  works  a  temporary  difability,)  or  that  h^  is 
attainted,  (ffc.  (which  is  a  perpetual  difability) ;  that 
he  is  a  papift  convicl,  or  that  the  plaintiff  or  de- 
fendant is  not  fuch  a  perfon  as  ailed ged,  as  feme 
fole,  heir,  executor,  or  adminiftrator,  ^r.  and  is  not 
therefore  to  fue  or  be  fued,  as  fuch  for  the  matter  iii 
queftion. 

[N0U9  If  a  feme  fole  plaintiff  marry  after  anfwcr, 
and  pending  the  fuit,  upon  (hewing  it  to  the  Court 
the  fuit  (hall  abate,  but  may  be  revived  by  bill. J 

[But  if  a  feme  covert  exhibit  a  bill  in  her  own 
name  only,  it  may  ordinarily  be  pleaded    in  abate- 

[Ca.  Rep.  139  ]  nient,  and  the  bill  will  be  difmided.     f^ide  Baron  ani 

Fme.] 

It^sJ  [A   feme  fole  fued  a  fubpeena^  and  the  fame  day 

married  ;  the  fuit  difmiffed  with  cofls.  j 

[If  an  adminiftrator,  having  adminifl:ration  only  in 
the  province  of  Tork^  fues  a  defendant  here,  who 
lives  in  the  province  of  Canterbury^  for  a  debt  which 
arofe  in  this  province,  he  may  plead  in  difabiJity  of  the 
plaintiff.] 

Outlaitny.  [If  outlawry  is  pleaded,  the  record  or  the  taptat 

thereupon  muft  be  phzdtdfub  pedejigilli^  and  is  ufuaiiy 
annexed  to  the  plea.] 

[The  defendant  may  plead  and  (hew  as  many  out- 
lawries as  he  can.] 

ci.  Tut.  21.  [Outlawry  in  a  plaintiff,  executor  or  adminiftrator, 

I  Vern.  184.      Js  po  good  plea  ;  for  they  fjje  in  auter  droit^} 

[If  the  outlawry  pleaded  be  in  a  fuit  for  that  very 
duty  or  thing,  for  which  relief  is  fought  by  the  bill, 
the  plea  will  of  courfe  be  difallowed,  and  the  plaintiff 
fhall  have  a  fubpcena  againft  the  defendant,   for  five 

[Or.  Ch.98.]     Tnarks  cofts  (now  five  pounds),  and  to  make  a  better 
anfwer.] 

Seitingdown  [If  a  plaintiff  think  a  plea  of  outlawry  infufficient 

the  pica,  through  mifpleading,    or  otherwife,   he    may,  upon 

notice  to  the  clerk  on  the  other  fide,  fet  it  down  with 
the  Regifter  for  the  judgment  of  the  Cpurt:  but  if, 
v^ithin  eight  da}^  after  filing  the  plea,  the  plaintiff  do 
not  fo  enter  it  wi^tfi  the  Regifter,  the  defendant  may 
•  take  out  procefs  for  fire  marks  cofts  (now  five  pounds) 

as  if  the  ptcahad*  beenafgued^  for  Ihe  defendant  is 
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«Qt  bound  to  f^t  it  down,  feeing  it  is  a  matter  pleaded  [Or.  ch  98. 
under  feaU  P..A1bvm.J 

,    [After  the  outlawry  i$  reverfed,  the  defendant,  on  a 
Xi^w /ubpofna  ferved  on  him  and  twenty  fllillihgs  cofts  [Or.  Cb.  9?.] 
paid  him.»  fiiali  anfwer  the  bill.] 

•  [So  the  defendant  may  plead  excommunication  in  P^^of  «««"»- 
the  plaintiff,  which  muft  be  certified  by  the  ordinary,  »»«""<>«• 
either  by  lexers  patent  containing  a  pofidve  affirma- 
tion,, that  the  complainant  Aand$  excommunicated, 
and  for  what;  or  by  letters  teftimonia),  rtcxixng  quod 
firutatis  regifteriis  invenitur^  &c.  and  either  of  them 
|nuft  \>Q  fuhjigillo^  and  fo  pleaded.] 

[Upon  producing  letters  of  abfolution  here  in  court,  [Pr.HXh.  164.] 
i^c.  the  plaintiff  will  be  allowed  to  proceed.] 

[Outlawry  or  excommengement  in  a  prochein  amy  Outlawry.  Ei- 
or  guardian  cannot  be  pleaded  or  alledgedin  difability,  rcu7»^""j* 
ivhere  an  itxfant  fues  or  defends   by  him:    caufa  qua 
fufra.} 

Outlawry  in  the  relator  in  an  information  is  not  a  MStf.  187. 
{[pod  .plea.     Fide  Free.  Ch,  ij.  contra. 

3ut  exgommunication  is  a  good  plea  to  a  bill  brought  Co.  Lit.  134. 
by  an  executor  or  adminiftr ator,  though  they  fue  in  ^**'  ^^  3^» 
fiuter  dr^if. 

Plea  of  outlawry  overruled  becaufe  it  was  not  put  Oath. 
in  upon  oath.     Vide  2  Fern.  198.  *  ^•"*  37- 

[If  one  fue  as  adminiftrator,  the  defendant  cannot  Adminiftrator. 
plead  that  another  is  ejgscutor  by  a  nuncupative  will  [iCb,Ca.]9i.] 
before  the  executor  has  probate  of  fuch  will.] 

[There  (o  rarely  is  occafion  for  the  pleas  of  alien  Ai'e^  enemy, 
enemy  or  attainder^  that  little  needs  be  faid  about  them.  AitaiiUer, 
Only  it  may  be  obferved,  that  where  an  alien  enemy 
jscoiiie^here  for  refuge  and  protedtion,  or  has  lived 
hece  .peaceably  a  long  time,  the  Court  will  probably 
.'difcauntenance  fuch  pleas  againft  him.] 

[Heretofore,  where  a  bill  was  exhibited  againft  ^.  5,  Allegttkosby 
fuperviforof  the  will  of  J.  JVl,  and  one^.  S.  who  was  ''•y  of»afwef, 
no  fupervifor  of  J*  N**s  will,  being  ferved  with  pro^ 
cefs^  ailed ged  that  J.  S.  the  fupervifor  was  dead ;  it 
fWas  ordered,  the  defendant  fiiould  put  in  his  allegations 
upon  oath,  by  way  of  anfwer,  and  then  delire  judg-  [1Ch.Rep.37.] 
ment,   whether   he  (hould  be  compelled   to.  anfwer 
4he  bill,  and  pray  his  cofts  for  the  unjuft  vexation.] 

[A  plea  in  bar  is  commonly  where  fome  foreign  neiUibar. 
^matter  or  thing  is  ihewed,  whereby,  fuppofing  the 
^bill,  ^V.  true,  yet  the  fiiit  or  bill,  or  fome  part  thereof, 
,ia  barred.] 

y  4  [Some- 
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fSfMnMnttiftitftMtAof  pirKamttits  mLiBt§Stmm 
•f  Kmhation  of  zStumB^  tite  ftatuie  of  frBuds^  4tc.}yy' 

[Sometimes  a  iccond  $  es^  »  common  l^etovkryv*^ 
Terdi£i  at  law,  a  verdid  and  judgmckit^  Csfe]  >rs;  ^v., 
.   .  [Sometunet  both .  a  (tatote  and  rocard  f  as  i  fin^ 

with  prockmation  accordiiig  to^  the  ftatiKc^cand  five 
^ars  nonclaim.]  / 

[Sometimes  it  is  a  matter  hpntii;  u  a  i«Iea(cv>Jet 
account  ftated ;  itotwithftandtng*  fi4iich  a  defendant 
snoft  ordinarily  anfwer  a  particular  fraud,  f^  if  anjr 
be  alledged.] 
,  [If  the  defendant's  title  be  paramount  the  plaantiff'Sy 
he  may  plead  it  in  bar^] 

[So  if  the  piaiiilifF  has  granted  or  tel»fed  bis  r^lrt 
to  the  defendant.] 

[So  a  leafe,  or  a  purchafe  for  a  valuable  coafidera* 

tion,  ^e.  may  be  pleaded  in  bar ;   the  defeadanr -li^f 

way  of  anfiirer  denying  any  notioe  of  the  plaintiff's 

title  or  claim.} 

.^         [So  a  long  peaceable'  pofleffioo^  <s  >6o  years  ^ 

^       more,  may  be  pleaded  in  bar.] 

[Sometimes  this  plea  is  to  thcvery  groiuid  and  fofin^ 

dation  of  the  fuit^  as  in  a  bill  for  difcoverybf  titlei 

&r»  the  defendant  may  plead,  that  thecoofiplala^fit  iiaS 

conveyed  the  premifes  in  queftiori^  or  his  ftgbt  io 

/V      them,  (5*^.  to  another  perfon.] 

[All  or  feveral  of  the  matters  in  bar  may  br  pleaded 
together.]  - 

[Sometimes  a  fait  depending  here  or  eUewhere  is 
pleaded  in  bar.] 

[So  a  decree  or  difmiffion  in  this  court.] 

[If  a  decree  is  had,  and  the  party  brings  a  Kill  w^ 
tending'to  review  the  decree,  but  docs  it  by  wayaf 
original  bill,  and  not  in  form  of  a  bill  <d  tevieW)  the 
defendant  nay  plead  the  decree  in  ban]  - 

[A  decree  and  difmiffion  in  the  Coutt  of  iExcheqiier 

was  pleaded  here  ;  but  the  plea  was  overmled,  and  dit 

{iP«.Aka.fta*]  defendant'pQt  to  anfwer,  by  advice  of  the  Judges*] 

Prittd.  [Where  there  are  matters  alledged  in  the  bill^  (o 

which  the  i>ar  reaches  not,  or  foiBe  ciicumftaace  re* 

lating  to  the  matter  iti  bar,  that  requires  a  particular 

anfwer,  as  fraud,  &n  the  defendant  muft  anfwer  oa 

bath  as  to  thefe.] 

Ai»f«e«u  [  If  the  defendant  is  doubtful  whether,  if  be  plead  the 

matter  of  bis  defencci  his  pM  will  be  aUowed  good 

•7 
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hfiim  Goint ;  -iemaLyAiem  At  whole' ttstter  fcy  In- 

{wttf  ^and  fctei  iHfift  'anl  idy  upon  it  slmoft  as  if  lit 

Iiai4 T>kadad  it^  mljr  he  it^not  to  call  it  t.plta,  tior  to 

faa?e  the  benefit  tbmof  tiB  bearing*] 

>  f  A  fkz  of  a  former  foit  depeiuHng  here  for  the  Where  plea  m«ft 

fame  matttr^  ^atei  iiot  l>c  fee  down  trtcb  the  Hegifteti  bei^Howa  with 

being  a  matter  recorded. in  this   court:   but  if  th^  F^mwfutu 

plaintiff  be  not  fatis&ed  with  the  plea,  it  Bxsdk  be  re-     • 

fsrted  to  a  Mafter  to  certify  the  inith  thefeof ^  aad  if 

ft  be  determined  againft  the  pUiattff,  he  fliall  pay  the  [Or«  Ch.  9S.] 

defendant  five  pounds  cofts.] 

To  a  bill  brooght  againft  defendant  as  an  txecutor  Former  futt. 
to  account,   he  pleads  a  fuit  in  the  Ciiancery  ia  Ju*  3  ^^-  5^7« 
MoicB^  neitter  the  term,  nor  the  year  in  which  the 
fuit  was  inftituted,  was  fet  out  for  certain  nor  aYerrcd 
in  (och  pofitive  way  as  is  required  in  pleas  |  fo  the 
]>tear  W3&  overruled. 

[The  referemee  mufl  i)t  procured  by  the  plaintiff.  Reference. 
and  a  report  thereon,  within  a  month  next  afcer  filing  [Or.Ch.  9S. 
fttch  ptea ;  othCTwiietbc  hill  ftaoda  difmifled  of  courfe,  ^;^^[  *j*^ 
with  fcven  nobles  cofts.]  .  o  »  .j 

(A  former  inll.  pending  wat  pleaded  to  a  &cond  Former  fait. 
iiill,  whrcb  had  an  addition  of  Same  new  matter^ 
Seeing  the  pita  was  good,  tiie  pbisntiff  waa  ordered  by 
the  Court  to  pay  the  tifual  cofts  of  a  pka  allowed,  and  [x  Ch.Ca»  241.] 
that  the  defendant  ihould  anfwer  a  fecoad  bill,  and 
the  farmer  JhooU  be  diforiffed  with  twenty  ihiUings 
cofts.]  ^ 

[If  a- fuit  bt  depending  at  common  law,  or  in  any 
other  inferior  court,  it  may  be  pleaded,  and  the  de- 
fendant fiiall  nK>t  be  fait  to  a  motion  for  an  eie£Uon  or 
difiniiion ;  and  fueh  pka  fliall  be  pnoceeded  in  as  a 
piea  of  a  former  (bit  depending  in  this  court  betweeo 
the  ftroe  parties,  foor  the  fame  matter.} 

[Where  the  plaintiff  conceives  the  plea  naught  for  Plea  afgned. 
natter  or  manner,  he  may  put  it  to  the  judgment  of  Cem.S3j^42lb 
aheC,burt,  and  have  it  argued*] 

lOr  if  he  tbiak  thepfea  good,  but  not  true^  he  may  Iffiie  opda  plea, 
takeifiue  upon  it|  and  proceed  to  proofs,  Uc*] 

[If  acaike  has  been  formerly  dtfmffted  this  Com^t,  Piwupan  oath* 
Intt  the  difnifion  not  figaed  and  inroUed,  the  plea  of 
fuch  difmiffion  muft  be  upon  oath ;  for  till  the  iniol^  [P<«  Aim.  n.] 
snent  it  is  not  recorded.] 

[A8i)ieas  that  go  to  the  }arii»£kioD,  fo  thofc  that  5>en'c"ln*'" 
io  tg  tb9  moritsy  Ihsdi  be  detirmintd  isi  optn  conrt»]    rpx,  Aiml  i^l 
f  [If 
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Sntered«ithdi«      [If  a  defendant  do  not  enter  his  plea  with  the  Re« 
Re^iftcr.  gifter  eight  days  after  filing,  it  is  overruled  of  courfe, 

and  the  plaintiff  may  take  out  procefs  for  an  'anrwet 
and  cofts."]  .       *  ^ 

[This  is  intended,  of  a  plea  of  a  matter  in  paisy  and 

not  of  a  matter  of  record,  or  recorded;  for  it  is  the 

Or.  Ch.  oS.       plaintiff's  part  to  enter  thefe  if  he  To  likes,  el fe  the 

p».Alin.  17,     defendant  within  eight  days  after  filing  of  the  plea 

may  take  out  five  marks  cods,  as  before  in  outIawry»J 

[If  a  matter  not  of  record,  or  recorded,  be  .pleaded^ 

and  the  plaintiff  defires  the  opinion  of  the  Court,  wbe« 

ther  if  it  be  true  it  be  a  fufficient  bar,  it  mufl;  be  ar- 

Iffueuponth^     gued;  and  if  it  be  adjudged  fufficient,  and  the  plaio^ 

!*«*•  tiff  take  iffue,  the  defendant  muft  proceed  to  prove 

the  truth  of  his  plea  by  depofitions,  or  other  proofs,  as 
'0n  anfwer,  &c.} 
Coftsoh  the  plea       [Said^  if  by  the  defendant's  neglc£l  or  default  bis 
Wios  owKuiod.  pj^3  jg  overruled ;  the  Court,  on  motion  or  petition^ 

in  time,  will  order  it  to  be  redargued,  the  •defej[idanc 
.paying  5/.  the  cofls  on  overruling.] 

[Where  a  plea  is  ordered  to  flaod  for  an  anfweJ(f 
(as  fomettmes  on  arguing  it  is,)  coft&are  feldom  given 
on  either  fide ;  and  the  benefit  of  the  matter  pleaded  is 
generally  faved  to  the  hearing.] 

[This  is  (I  fuppofe)  where  it  is  fomewhat  doubtful 
to  the  Court,  whether  there  benotfome  equity  agaiqft 
HUd.  224.        the  matter  pleaded  ;]  but  now  plaintiff  takes  out  a  fubr 
poena  for  five  pounds  cofts. 

[If  on  arguing  a  plea  be  adjudged  good,  the  hill  is 
difmified  with  feven  nobles  cofts:]  now  five  pof/ndu    \ 
,  [If  the  plea  be  overruled,  the  defendajst  pays  £ve 

m2x]^%  Qo9t&  i^  now  five  psunds. 

[An   infant  pleaded   by   guardian,    came    of  s^^, 
prayed  leave  to  amend  his  plea ;    it  was  granted  00 
paying  the  plaintiff  five  marks  cofis.  J 
Setting  down  [As  jio  demurrer,  fo  no  plea  is.  to  be  fet.do^n  /ar 

jiieas  to  be  ar-     hearing  on   any   certain   day,   except   the   order   be 
*^^  brought  to  the  Regifter  to  enter  two  days  at  leafl  be- 

fore ;  and  after  the  paper  of  pleas,  {sT^.  is  fet  up  in  tde 
.  {Or.Ck.  5*  ]    ^egifier's  office,  no  alteration  is  to  be  madein Jt.j 
Faifcpleaby  j^^.  falfe  and  fraudulent  plea  here  by  an  executof, 

[zch^ca.  2or.]  has  the  fame  confcquents  as  at  law.] 
Outlawry.  C^^  outlawry  or  other  matter  be  pleaded,  and  t^e 

f  Anfwer.  plea  is  Overruled  ^  no  other  plea  fball  be  after  pleaded  $ 

£ci.Tut.ftx,]  but  the  defendant  muft  anfwcr.l    . 

Bfll 


PLEA.  ^      S3t 

■  Sill  by  a  dowr^Ps  to  remove  a  tnift  term.     Defend*  P^rehsfef 
ant  pleads  himfelf  a  purchafor,  but  does,  not  deny  no-  ^^"f** 
tice.     flea  overruled.  *^'"'   '^* 

Defendant  in  his  plea  of  a  purchafe  for  a  valuable  Punbafe. 
consideration,  omits  to  deny  notice;  tf  the  plaintiflF  ^^'"^^ 
replies  to  it,  the  defendant  proceeds  to  prove  his  pur- 
chafe ;  and  it  is  not  material  if  the  plaintiflF  proves  no^ 
tice;  for  it  is  his  own  fault  that  he  did  not  fet  do^rn 
the  plea  to  be  argued,  in  which  eafe  it  would  have  been 
overruled.  ^     ' 

In  a  plea  of  purchafe  it  is  fufltcient  denial  of  notice  ^'•^W*» 
16  fay,  that  of  the  time  of  the  purchafe,  and  before  pay-^ ,  p'^J^,  j^- 
ment  of  the  money,  ht  had  no  notice^  without  faying  at  %  Atk.  630. 
any  time  before.      *  •        .  • 

In  all  cafes  of  a  plea  of  purchafe,  or  marriage- fet*  Purebmfe^ 
tlement,  notice  muft  be  denied  though  not  charged  by  -^o*'^'- 
the  bill;  and  it  may  be  fufficient  to  deny  it,  either  by 
plea  or  anfwer,  notwitbft'anding  the  obje(5^ion  that  it 
ought  to  be  by  the  plea,  fince  all  the  defendant  has  to  Not*  3  P«  W* 
do,'  is  to  prove  his  plea  ;  for  the  defendant  is  not  to  *^* 
prove  a  negative,  f/«.  that  he  had  no  notice;  how- 
ever, it  feems  beft  to  deny  notice  both  by  plea  and 
anfwer. 

Where  the  bill  charges  particular  and-fpecial  in-  Pyrchafi* 
ftatrc^  of  fraud  6t  notice  of  the  plaintiff's  title  on  the  '^a'icIsic. 
defendant,  his  denial  of  fraud  or  notice  generally  is  not 
fofHcient.     Plea  overruled.  '  - 

Plea  that  defendant's  teftatrix  had  neitber  f^»/?ra/^i^  Purcbaft, 
#r  aifuai  notice  of  plaintiff*  s  title^  not  denying  the  fads  ^^'j^*;  ^^ 
ftatedin  the  plaintiflF's  bill,  from  which  the  Conftruc-j2Vcfli\a.'i87« 
five  notice  was  to  be  deduced-     Overruled.  ^  s.  c. 

-    Plea  of  a  purchafe  for  a  valuable  confid^ratioa  ovci'-  Punbafe, 
ruled,  becaufc  it  did  not  alledge  fei^  and pojij/ion  in  f  vg''rn.*46. 
the  vendor.  ^ 

In  the  pleading  of  a  purchafe  or  mortgage,  the  de-  Purebaje, 
fbndant  muft  plead,  that  the  vendor  or  mortgagor  was,  '^'^JJ^"^ 
or  pretended  to  be  feifed  in  fee.  '  3   .    .  2  x. 

On  a  plda  of  purchafe  for  a  valuable  condderation  Purebaje. 
without  notice  of  the  plaintiff's  title,  it  is  fufficient  to  ^'j'*''- 
aver,  that  the  perfon  who -conveyed  was  feifed  or  pre*  *       *   ^^' 
tended  to  be  feifed,  when  he  executed  the  purchafe-deeds ; 
where  a  purchafer  fets  up  a  fine  and  non-claim  as  a  1Ve1.jun.450* 
'bar,  he  muft  aver  tbat<the  vendor  was  adually  feifed. 

Plea  overruled  becauib  the  fraud  ftated  in  the  bill  Fraud, 
was  denied  in  the  pleaand  not  by  way  of  anfwer.  *  v«'"«  *^5- 

\Plea  9.f  a  decree  and  report^  made  abfioluce,  figned 
.     .      -^  and 
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3  P.  W.  143. 


Traudy  Stat,  tf, 
3  Oro.  3fg. 
1  V.J.  402.  S.C* 
Sut  ^/rmnh, 
%  ^»*  559. 


3  iiro,  i6z« 


Former  fuir, 
2  Vern.  332. 


iVvrii  139^ 

I  Atk.  51. 


Pawn* 

1  Bro.  57S; 


i  Vt»f  a45. 
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mj  inrplled»  ^to^  •  4iillchaiiBio^'gt'ofriraiid^o)heiritfeil^ 

>  Th€  ftatuie  ofltmitationt  no^pkiftt  ivhemvitlie  >bi]| 
charges  fraud  ;  *but  then  ife  muft  bfl<ddurgaiby  tfteiiitt^ 
Iba  ch€  fiWKid  was  difcovart d  within  fis  years  haiorMhc 
bill  fikd.  >     .u     :     it 

Plea  pf  (he  fiatiHe  of  fraii^  allowed)  in  a  lAfo^iriiOM 
p  wriilon  agreement  was  e&nttaUy  varijrd:by  ^BsrtA^    ^ 

Plea  pf  tivi  fbtiite  of  Iraiida  waa  albwcd  (tbc  sgrt*^ 
mcnt  BOt  being  in  writing,)  though  a  parol  agaMoa^nl 
wai^onfeiTfd  by'lhir  anfwtr. 

Wh^^r^ddfeadant  having  acknowledged  bj  lettatia* 
agreemeni  for  Uie  Ale  of  an  eftate,  ibe  cai«.:ir  oeic^of 
the  flatute  of  frauds,  and  a  plea  of  the  iftatniB  wn^ 
overruled  {«)•  '  /     'v 

It  is  B0C  neeeflary  in  a  pied  of.aformer»ruft  brmight 
for  the  fan)eaiatteroloaver,'tha«  fticb  AiHiaidq^etidiagi 
a  plea  of  a  former  fuit  pending  for  the  fame  matter  j» 
piit  in  without  oath«  ^ 

B^U  by  a  creditor  of  leAator  etgatnft  his.w^dow.  lo 
di(<pover  -her  title  to  4aads  kt  hv  poffsfliofti  ea  wlqeh 
ihe  pleads  a  fettlement  and  jointure,  and  e^ra  to>dMr 
cover,  if  the  plaintiff  wiU  coafiraoT  it ;  btit  the  pl«4>did 
DOft  ftate  the  4ati|  of  the  deed^  of  the  ^pacoelac^  fakxia 
contained  in  it,  and  therefore  the  plea  wt8ie>vffrrulrd»^* 
.  Bill  lo  difcover  aiticlefi  pawned  to  the  JefatMhanei 
who  pleads  that  he  lent  the  money  mlbout  jioiiM  nf 
the  plaintiff 's  claims  the  plea  Aieuld  avef^.ibat'^he 
defendant  had  no  other  ar^ietea  than  thofe  (peiiified^ 
and  akhough  this  ia  Iw^om  by  ihe  anfwer,  :it  to  ooi 
fufScient,  for  it  is  faying  that  ae  Ike  defendant  4mi9 
lent  money  opon  urtaiH  articles*  he  0)aUjnot;beiBam- 
pf  Ued  10  make  a  di^povery  as  to^any  olbef  s. 

Averments  are  neceilary  to  exclude  inlefidaiealfi 
which,  would  be  made  againft  the  fleader,  far  the 
Court  will  always  intend  the  mattera  charged  agtinft 
the  pleader,  unlefs  fully  denied*  And  &>  is  a  tplea  to 
a  bill  for  difcovery  of  marciage  with  the  teftami]^  that 
fuch  difeovery  would  tabjeA  the^patty  to  pmtlkeatflt 
for inpeft  in  the  EcclefiaSaeal  Gonftk  it wasnrr^fcry 
(0  aver,  that  the  teftator  rwu  lawfully  aaarned  iwte» 
|o  her  fifter^  aadihad  lAr.    * 

To  a  charge  in  the  bill^  that  J.  died  feiMaio^lae 
ofieftaiea  in  D^ijjkifif  and  jeUnrkrrei  idea  evfdittt  of 
all  the  eftatea  .chained  bi  4ha  biU^  and  of  «faasii.j4 

(m)  Pka9fiU;.of  fiMd»4»4a^itiriaji  ciUKift ennriMi;  }iMUIiN« 

^    died 
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&S  iinfiBd'iii^iBe',  fofficient^  mHthoot  averringi  that)  Bro.  ta, 

fhcy  were  in  Derhf^m  and  wo  ^ere  dfe/    And  thfc*^^*i»**'i** 

Gonrt^mH-not  mttod  that tbtire are  advo#fMt,  merely 

becaafe  aneMoned^in  thd  fine* 

^\Ai^kai  mnft'  arer  fads,  to  which  ths  plaiiitHF  may 

reply^  and  not  in  the  nature  of  a  demurrer,  reft  oil  t  Atk.  551* 

fififcjnrlhe  biH.:^>^he  averments  ougfat4n  general  to  be  |^^'^ 

pofitlhre;    In  ibme  cafes,  indeed^  a  cbfendant  has  been 

petoiktcd  to  aver  according  tothe'beff  of  his  know- 

hxige  aod' belief;*  as  that  an-  accomit  ts  juft  an^  traej  3  Atl:«  70, 

^nd  in  all  cafes  of  negative  averments,  and  of  aver-  TothHi  70^ 

ihentaof  fa£b  not  within  the  immediate  knowledge  of  "****'  '**• 

the  "ddiendafit,  it  may  feenv  improper  to  require  a  po^ 

fitive  aflertion. 

AH  the  fads  neceflary  to  render  the  plea  a  corftpfete 
bar^to'iiheclife'made  by  the  bill,  that  thrplaiTitfiFriiajr 
take  iffiir  ttpon  it,  muft  be  dearly  and  difttndly  aver- 1  Vec;  |un.  39|^« 
j!cd.';      :*•''  .     '  *  "  : 

Where  a  plea  is  to  the  relief  only,  and  ii  direAed  ?/w/W/«r 
toftand  for  an  anfa^ ;  the  words  with  liberty  to  ex-  '"jSTiTgic. 
ceptmoft  br  add^d^  to  prevent  (he  eftablifhing  it  as  a  3  p.  w.  /3V 
^eiad^  anfwer, 

-  Ontim^  given  to  atifwer,  the  defendant  ttiAy  par  in  -^»/w^-  ^• 
%  pka,  fer  that  is  an  atifwer,  and  on  oath,  butht  can*:  *  p',  ^  ifj*' 
not  put'hnr  a  ffemorren  iBro.  56.  * 

"  Adefendant  canAor  demtir,  and  ptead^  or  demur  and  Piea atui anfwtr^ 
anfsver  to  the  fame  part  of  a  bill,  for  the  plea,  G^r.  3  P-  W,  So. 
^fverrnles  the  demurrer. 

"  Tbe^efendftfvt  cannot  plead  after  a  proclamation  « V^w^*?*^ 
fetufnedi.noT'can  a  plea  be  taken  xapoti  a  general 
confmificni  to  tdke  the  anf wer  ooly.     S/d  vide  tfaNs  cafes 
gbove  cited  wbete  a  plea  is  confi(k*red  as  an  anfwer. 

Plaintiff  emiifes'.  hititfelf  as  admmiftrator,  the  d6-  ABatmm. 
fendant  pleads  that  the  plaintilF  is  not  admlriiftratorj  Not  adminiftra- 

add  Mie  pJea  good.  TvernM?!- 

A&er  a  plea  pur  in,  therd  can  be  no  motion  for  an  jnjunam. 
ii^ndion  till  the  pfea  baa  been  argued*  31^  w*  39^* 

:    if  af  demurrer  be  put  in  to  part  of  the  bill,,  and  aft  »  Aik.  113. 
jafofficieiir  anfwer  to  the  rcfidue ;  the  plaintiff  cannot  f  p7w?326. 
fxxiept  tHl  the  deoiorrer  is  argued.     Bat  if  he  anfwers  %  aW.  39b. 
to  nia^er  of  djibovcf y,   and  pl^Jafd  as  to  relief,  th* »» «>^ 
plaintiff  may  except  to  she  difcovery  before  the  plea 

*■:  fH^iof  is^itter,  vHitdk  woald  be  a  good  plev  to  tha  Difeoverj.  ] 
iiftion  or  tjhw,:'ft(nor  a  go^d'  plea  here  to  a  bilf  iot  mU  •  Bro,  7* 
cavery  >of  fiifS^  IP  fi9Mi0ft  the  a^on. 

:  Plea 
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%Bn.iu  Plea  of  the  ;ftock:-jo]^biDg  a<£l  to  atrilLSor^diTgo^ 

of  ilocic  tranfa£Uan$3  overruled^  on  the  fecoiid  ^di^^ 
of  the  zQy  by  which  the  pa^ty  is  bound  to  anfwer  aqj^ 
bill,  which  iDjay  be  filed  in  a  court  of  equity. 
.  Plea  to  a  bill  of  difcovery  in  fupport  of  a/i  a£iiori 
under  9  Jnn.  c.  14.-  for  money  loft  at  play,  by  tha 
ai&gnctes  of  the  lofer  a  bankrupt,  that  the  a<Bion  was^ 
»Ve2.juii.  516.  not  commenced  and  the  bill  exhibited  wiibin.  three. 

months,  overruled.  .  j. 

The  ftatute  of  limitations  cannot  be  pleaded  to  a 
aAtk.  51.         difcovery. 

Plea  to  difcovery  of  whether  the  per£ba  from  wbooL 
ft  Vtz.  390.       defendant  pujchafed.  was  a  papift,  allowed* 
Privilege.  fj^^  ^f  privilege  ought  to  be  upon  oath. 

Two  of  the  defendants  pleaded  the  privilege  of  the 

Exchequer)  plea  overruIed>becaufe  there- wa$  another 

iVern.246.      defendant,  who  was  not  privileged. 

Hevevot'^  If  the  defendant's  time  for  anfwering  be  out,  the 

3  P.  w.  348,     Coyrt  will  order  the  proceedings  ^  be  ceyived ;  fo 

though  the  defendant  .by  his  anfwer  infifts  that.  th&- 

plaintiff  is  not  entitled  ^o  revive^  for  thi$  Qughx.tQbe 

fhewn  either  by  plea  or  demurrer.  , 

Plea  to  a  bill  of  revivor  for  cofts  taxed. aad  cf^r^d 

iBro.43S,        to  be  paid  into  the  Banij  overruled.  ,  -  ^. 

'  A  defendant  to  a  bill  of  revivor  cannot  plead  to  ti|at 

fuit  a  plea  which  has  beea  pleaded  by  the  original 

3  6ro.70..         defendant.  x.      • 

Former  fuit,  Whcrc  defendant  pleads  a  decree  of  d!f(niiHaa.of.a^ 

1  vim^^  2.      termer  caufe,  for  the  fame  matters,  in  bar  to  the  plain- 

3  Bro.  '544.  *      tifFY  demand  by  his  new  bill,  if  the  plaijitiiF  does  no^ 

1  vez  jun.484.  niove  to  refer  it  to  a  Matter  ro  ftate,  whether  there  be^ 

fuch  a  decree,  but  fets  down  the  caufe  upon^  the  new 

bill,  it  is  a  waiver  of  his  right  of  fuch  reference^  ^ni 

the  Court  will  determine  it. 

A  plea  of  a  bill  for  the  fame  matter  overruled,  be*- 
%  Atk.  44.        caufe  the  laft  bill  was  brought  in  a  different  right. 
Bad  in  part,  A  plea  may  be  bad  in  part,  and  yet  not  fo  in  the 

1  Atk.  53. 45c.  ^hoJe  ;  not  fo  a  demurrer,  which  muft  be  good  for 

s  Atk.  44-  2^4,  ^,  1     f  '  ** 

n  v«.  396.  t^e  whole.  ^ 

Mmifiifirator,  '    Pl^a  to  z  bill  for  a  difcovery  of  afTets,  that  the  adooi^ 

%  Atk.  51.  niftrator  was  not  a  party^  though,  it  was  admitted,,  that; 

3  Atk.  341.  jjg  ^^5  ^^  infolvent  perfon,  allowed. 

Plea,  for  not  bringing  the  reprefentatives  of  the  per* 
a  Atk.  51.  .     ibnal  eftate  before,  the  Court,  allowed ;  even  though  iC 
be  fufpe£ted  to  be  for  delay  oi^r^lyy  th^rjuleoi.  tlip 
Court  muft  be  uniform. 
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A  demurrer* is*  a  dilatory,  a  plea  not;  btita-pfea  DHafoiyd 
earnrtot  be  put  in  a  fecond  time  if  once  overruled :  yet  ^  y"*  *47» 
tfae  Court  allows  the  defendant  to  infift  on  the  fame  3P.W.95I 
matter  by  anfwer,  which  was  overruled  as  a  plea^  or  1  Atk.  45K 
will  ottler  the  plea  to  (land  for  an  anfwer* 

A  valuable  con(ideration  fet  forth  by  the  defendant,  Confidtrathit. 
protefls  him  from  giving  an  anfwer  to  a  title  fet  up  ^''^*- 
by  the  plaintiff;    but  a  plea  of  a  bare  title,  without  *  ^^^'  **'* 
fctting  forth  any  confideration,  will  not  do. 

Plea  that  a  writ  of  right  had  been  tried  and  had  been  777/^. 
determined  againft  the  plaintiff,  a  good  plea  to  a  bill  i  ^ro.  30$. 
of  difcovery  of  matter  relative  to  the  title. 

In  a  plea  of  title  derived  from  one  having  a  particular  Title, 
eftate,  and  not  in  poffeflion;  it  muft  be  fet  out  how  Amb.  4ai, 
the  perfon  became  entitled. 

Plea  of  fine  and  nonclaim  overrtded,  becaufe  the  Fine. 
pendency  of  the  fuir,  which  was  a  proper  matter  for  *  Atk.  38g« 
equity  prevented  the  running  of  the  fine. 

.   Plea  to  all  except  fuch  pans  of  the  bill  as  are  not  Exceptm  /m  gt* 
hereinafter  anfwercd,  is  too  general,  and  therefore  bad.    «"'^'- 
'  To  a  bill  for  account  and  difcovery,  a  pica  of  rcleafe,  ^  '^'^•7®* 
farther  and  other  than  in  the  plea  fet  forth ^   was  filed, 
attd  overruled  :  plea  containing  an  exception  of  mat-  x  Vez.  107* 
ters  after  mentioned  is  bad. 

Plea  of  a  foreign  fentence  in  a  Commiffary  Court  ^•''«f«  ^f«'^'«" 
in  France^  relating  to  the  fame  matters  for  which  the  ^  ^^  *  **^' 
bill  was  brought  here,  overruled;  as  it  is  a  fentence  in 
a  Commiffary  Court  only,  which  is  of  a  political  nature. 

Plea  of  the  itatutc  of  frauds,  averring  firft  that  there  DouUtpiet. 
was  no  contraft  in  writing  ;  2d,  that  there  had  been  ^  ^^•4C'4» 
BO  aSs  done  in  pare  performance,  overruled  as  double, 
atnd  ordered  to  liand  for  an  anfwer,  with  liberty  to 
except. 

Plea  of  conveyance  fine  and  nonclaim,  not  mulii- 
ftrious,  but  a  good  plea  to  a  bill  impeaching  the  con-  1  Bro.  274. 
reyanCe,  as  not  being  for  a  valuable  confiJeration.  '  < 

Plea  where  one  part  is  inconfiftent  with  the  other, 
evtrruled  ;  as  a  plea  to  a  difcovery,  that\t  may  fubje£b  4  Bro.  253. 
tfae  defendant  to  penalties  of  a  flatute,  and  alfo  of  ar-  *  ^•*'  J"'"*  ^4* 
tides  of  impeachment  exhibited  againft  him  by  the 
commons,  is  inconfiilent  and  bad. 

A  plea  ftating,  that  the  plaintiffs,  .who  claimed  as 
citizens  of  London^    never    were   refident   there,   or 
ever  paid  fcot  and  lot,  and  that  they  were  admitted  3^^8*^738'*  ^ 
freemen  by  fraud,   for   the  purpofe  of  enjoying  the 
tx^ptira  claimedi  is  a  double  ple»  and  therefore  bad. 

Plea 


53^  P    Lr   E'  A; 

Heir.  ftBfo.t4f;     Ptei  HiattkepliiiiitiirifMtbf^baf; 

x«i^  ^fuMi        Length  of  rime  to  prevent  opmio^  tiMi 

a  Yes  109.       of  2  decree  ought  to  be  pieadeii^  anitf  »  Hot  pnper 

a  demurrer.  .       * 

Stat.  lUnitatioM.      Length  of  lime  fince  s  trvnhS^an^  whitk  b  die. 
^  Atk.  225.      fHbied  of  difpiit*,  oittft  b«  taken  adhramage  cf  far  picB* 

The  ftacule  of  limttations  a  good  plea  tn  a  biH  hjr 
an  infant  upon  bia  coming  of  age,  where  the  ndvmi* 
3  P.  w.  309.     ftrator  in  tnift  for  the  infa»t  had  neghfked  to  4k  for 
fix  year*.    Fide  2  Vtrn*  368. 

Statute  of  limitations  may  be  pfcaded  to  a  dcbt^  bat 
%Ml.  51.        not  to  the  difcovery  when  the  debt  wa»  due»  nor  to  tbe 
dtfeovery  of  a  note,  and  whether  it  waa  the  baMMrritiog 
ofteftator.     Finch,  j^. 

Where,  fraud  ia  charged^  the  defandant  eaimocpkad 
the  fiatttte  of  limitationt  to  difeovtry  of  tkle^  hot  awft 
3  Atk.  sst*      anfwer  the  fraud. 

The  ftatute  of  limitations  cavmot  be  pleaded  to  a 
breach  of  truft,  not  can  a  perlbn  who  baa  taken  a 
3  A^^-  459*      vepnce  from  a  truftee,  plead  the  ftatute. 

A.  mortgages  a  manor  with  an  adwwfow 

ant,  the  church  becomes  void  j  the  mortg^y  in  pofr 

feilion  fhall  not  prefent  till  the  mortgage  is  Ibracfaled  ; 

but  if  the  mortgagee  of  an  advowfon  jmfenla^  the  bttt 

ft  P.  w.  404.     |jy  xht  mortgagor  muft  be  brought  within  fix 

3      •  459*       j^  ^{^^  c^fjj^  manner  as  a  quafi  impedH* 

A  fine  and  non<>cl9im,  a  bar  to  an  eqmtf  of 
»VehHi9o.      tion. 

Fotfeiutre.  p]ea  of  the  feveraf  ftatutes  tb^  make  it  penal  a&e»» 

port  wool,  good,  to  a  bill  for  difcovery  of  what  goods 
a  Atk,  53.        defendant  carried  on  board  bia  £bip,  the  b9l  elUnrgiflg 

no  other  goods  but  wool  to  be  on  board* 

Defendant  may  [dead  to  a  difootery  irbeiher  he 

committed  wafte  or  not,  but  not  to  tbe  difeoeery  of 
a  Tex.  109.       whether  he' be  tenant  for  life  or  not ;  he  niay  plead  tn 

the  difcovery  qf  tbe  a£i  cauiing  forfeiture. 

In  all  cafe|  of  forfeiture,  if  plaintifF  difair  be  entitled 
l^«iB79'75«      to  the  forfeiture,  and  waives  it,  the  defendnnt  anrfk. 

dtfcover : — fo,  if  he  binds  bimfetf  not  to  infift' on  being 

proteded  from  difcovery. 

Though  no  bill  of  difcovery  is  allowed  upompanal 

ftatules  without  waiving  the  penaky,  yet  tke  adenn* 
Glft»  ilTb  '  *  uige  of  pleading  it  feems  waived  by  partnere  tn  nn* 

awftd  Crade^  as  between  themfclveSr    Mfukn* 

14 


BHl  for  the  m»iii  ai|d  pit&t^  of  m  «ft^  »4  to  ^r. 
CM«r  *wii9tii0r  4^  imkr  wh<^  will  ^£rndant  claimed» 
tva9  ^ftopiftt^  ihe  tim^  ol  a  pacchafe  made  by  A^ 
ai  the  fixate  ftpm  the  plaiotifT's  anceftor.     Plea,  ^  xAtk.525. 
tMe  umieE  jtt ;  iind  as  to  ^ifcovery,  plea  of  the  ftatute  s^^* 
Ji  t5*  ri  ^i7.  3,  againft  p^infts  j  by  which,  if  J.  was  *    *'*  3'9? 
a  papiil^  de^ndant  was  difabled  to  take  :  plea  allowed* 

Bill  to  fei  afide  a  judgmcat  and  ver4ii^  at  taw,  as  Judgment. 
<»litmed  againft  conOpienoe  5  plea  of  the  vcrdi<a  and  Ij^^^'  ^^ 
judgment,  good  i-^fo^  to  a  bill  for  a  modus  p|fia  of 
judgment  in  debt,  upon  the  ftatute  2  Ed.  6*  againft  one  Finch,  13. 
^f  the  pkintiffs  $  good. 

' .  Exectttion  againft  tefialor,  and  di&harge  by  plain* 
tiff's  ofder,  pleaded  by  the  executrix  to  %  bill  for  dif«  Gilb.  190. 
covery  of  dlQiets,  and  allowed. 

A  plea,  coupied  with  an  anfwer  which  admitted  the  Anf^er.  . 
foAv  flated  in  the  biH^  was  overrukj.  *  ^'^'  '55* 

Bill  for  fpecificic  performance  of  an  agreement  ftatn  Sis^t.  ^f  £ta^^ 
ingrthat  coun&i)  m  the  prefence  of  the  parties,  took  *''^^'^**'4<»» 
4Mm  ninytu^  of  the  agreement,  and  ga^  them  to  his 
clerk  to'prepaxe  tfa«  articles,  but  that  one  of  the  parties 
4icd^befoie  theywefe  prepared:  plea  of  the  ftatute  of 
brands  Viewed. 

}fi  pleading  the  ftatute  of  frauds  it  is  neceflary  to  Prec.Ch.  535; 
ayer,  ifbat  the  agreement  was  not  reduced  into  writing. 

Whcre,a  bill.is  brought  for  a  general  Account,  ana  AcoMur. 
defendant  fets  forth  a  ftated  one,   the   bill   muft  be  >  Atk.  u 
amended,  for  the  ftated  account  is  primfym  a  bar, 
till  errors  are  aiHgned. 

To  a  bill  for  difcovery  of  new  matter  defendant  2  Atki  40^* 
0i)»ft.{dead  or  demur,  be  cannot  infift  upon  fucfa  matter 
at  the  heariflg. 

In  a  plea  of  convi£lion  of  a  capital  offence,  this  Conviaion. 
Court  muft  judge  with  equal  ftri^lnefs  as  if  it  was  a  a  Atk.  399* 
jj^ea  at  common  law. 

Biil  to  fet  afidea  will  for  fraud :  plea  of  the  will  duly  3  A(k.  ij, 
executed,  allowed* 

Plea,  by  the  clerk  of  a  company,  to  a  bill  of  difco-  DifcoYery. 
itery  of  the  company's  accounts,  that  he  was  fworn  not  Fmcb«  24% 
.^  difcover  without  the  cQnfent  of  the  Mafter  and  War- 
dens, allowed. 

Bill  for  difcover3r  of  tytbes  by  leflee  of  a  parfon;  Gilb.  Hep.  aft3« 
fktz^  of  the  13  Eliz,  €,%Op  againft  oon-refiience,  good. 

Though  a  plea  m  bar  be  allowed,  yet  plaintifFmay  PleaU^  ■ , 
reply  to  the  truth  of  it,  and  m^y  exc6|»(  t9  any  other  Giib,  284, 
part  of  the  anfwer, 

Z  .         BiU 


3i« 


Glib.  i85< 


Foreckjitre, 
577»      • 


Decree. 

2  Atk«  603. 

Arbitration, 
ft  Brab336« 

Award* 

3  0fe.'i96« 

Arbitration* 

4  Bro.  3^1. . 


*  * 
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3  Bro*  70* 


Dowers 

3'B/o:  164. 

Cbarttn  and 
ads  of  parlia. 
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dill  to  redeem  ^aiids  coni^ed  to  A4^^^  glf^tdl^ 
father  for  a  term  to  be  void  on  p^fm^Q^  of  126A  and 
ihtereft}  plea,  that  defendant  was  devifee-uixferpthe 
will  of  his  grandfather,  who  purcbfr&d  them  j^den- 
joyed  them  for  15  years  ^  overruled,-  as  tberdrWas  no 
anfwer  relative  to  the  mortgage.    - 

Pica  of  foreclofore  to  a  bill  for  redernption,  over- 
ruled, there  having  been  no  final  order  for  the  £ore- 
clofure :  a  decree  not  figned  and  inroUed  'Caanot  be 
pleaded.  .        , 

To  fupport  a  plea  of  a  former  decree,  fo  much  of  the 
fir  ft  bill  and  ;^a/wer  as  will  ihew  that  the  fap^epaipt 
was  in  ifiue,  muft  be  fet  forth. 

Plea  to  a  bill  for  an  account  of  a  partner&ipt  that 
all  matters  in  controverfy  were  to  be  detecmioed  hf 
arbitrators,  allowed. 

Plea  of  an  award  and  f  eleafe  good  to  a  bill  to  cmp 
an  accou.n^  .     ; 

Plea  to  a  bill  for  difcovergr^  of  frauds,  in  'breach  of 
articles,  that  there  was  a  claufe;ii>  tte  a^ticl^.  that 
all  matters  in  difference  fhould  be  referi^H(P^  SM^i* 
tratioDi  overruled;  as  it  did  noi^ftat^  a . r«?fieceiiqe  to 
be  pendiDg>  or  to  have  been  had. .  ^       ^      n.  rr  ^    - 

Plea  of  an  award  to  a  bill  fgr  an  a^puf|t»,  on- the 
ground  of  matters  ftated  in  the  biU  npt  haviAg  h^tn 
comprehended  in  the  award,  validi  tiAlefs  it  afype^s 
that  the  award  was  not  final.  .  p 

A  fulmu^n  tQ  arbitration  was  oiade  a,  j-ul^  of 
Court,  and  zn  award  made;  the  bill  ftated,  that  de« 
fendant  in  giving  in  to  the  arbitrator  the  partieuku^ 
of  the  eftate  in  bis  bands,  wilfully  mifreprefeoted  ||e 
extent  and  value,  fuppreffiog  feveral  parcdss>-that 
plaintiff  had  but  lately  difcovered  the  fraud;  the  bill 
"prayed  to  have  the  matter  opened.  Plea  ofr^tbe^  award 
alone  without  anfwer  overruled. 

Plea  of  payment  cf  a  fum  of  money  into  the  Eccl^«> 
fiaftical  Court,  to  prevent  a  conimiffion  of  appraife* 
ment,  and  accepted,  and  a  receipt  given,  difallawed 
as  a  plea  i;i  bar  to  the  fuit,  it  not  fhewingthac  'the 
party  had  no  further  demand.  • 

Plea  of  purchafe  for  a  valuable  confideratipa^not 
good  to  abill  for  dower.  ,       ^      - 

Plea  by  the  Eajl  India  Company,  to  a  bill  for  an 
account,  filed  by  the  Nabob  ofy/r^c/,  that  by.chtar*. 
ters  confirmed  by  ^&  of  parliament,  they  had  <:f;^ain 
.  .  pawars. 


PLEA..  339 

|^w»ps,  ty  'rfrhre  ■  ttf  wMcb,  the  afts  complained  of  , 
were  86ne,  bviermled ;  the  plea  not  fetting  forth  the 
contents  of  the  cliarteirs  atid  ad^  of  parliament. 
-•'Plei  oug;ht  to  be  ftt  down  Within  ^ight  days,  and  if  Setthipka 
it  ia*  rtot,  ft  is  confidered  as  abandoned.  '^^ 

Plea,  that  the  perfon,  through  whom  the  plaintiff  ^  ."**  ^'^^ 
ddimed,  died  k  batchelor  and  without  ifTue;  ordered  to 
ftand  for  an  anfwer  with  liberty  to  except. 
'   Mea  to  a  bill  of  difeovery  as  to  a  fpecifick  perform-  Injunakn. 
anceof  an  agreement,  and  for  an  injun£^ion.  The  plea  of  4  Bro.  49^. 
an  agreement  ^made  under  a  ruleof  a  courtof  law,  that 
^he  defendant  (then  plaintiff)  ihould  not  bring  error, 
or  file  a  bill  for  an  injunftion,  bad  ;  but  after  fuch  an 
igreetiienr,  the  Court  wilt  not  grant  an  injun£tion  as 
to  iHat  Ant; 

Plea  to  the  jurirdidion  muft  (hew  another  jurif-  JurifdiaiM. 
ilAfoh :  plea  to  the  j^rifdtdion  of  all  courts,  is  abfurd.  \  ^^Ja»*17». 

A  plea  of  privilege  of  the  univerfity  of  Oxford^  to  a  i  Vei.'i^, 
.Bill  (ot^  rpecffick  performance  of  an  agreement  touch-  > 

Wg  lalkii-iiif  MiddMtx^  b^d;  for  the  univerfity  cannot  2  Veittr.  363; ' 
^fti%  conrpliete  relief. 

'^^  Thfe  Court  wilt  hold  jurifdidton  of  a  caufe  relating  JuriAHaioo* 
to  a  mortgage  of  the  ifland  of  Sarke^  when  both  mort-  z  Vef.204« 
gdgbf'  arid  mortgagee  refide  in  England- 
"■  '?W8^iv  this  Court  cannot  g<>e  relief  it  may  yet  en- 
terttfn  k  bill  of  difeovery,  in  aid  of  the  Court  which  z  Vm.  205; 
can  give  relief. 

'-  To  an  information  charging  an  undue  elefiion  of  a 
fellow  of  a  college :  plea  that  by  the  ftatutes  the  vifitor 
bPthe  college  ought  to  determine  all  controverfies  con*  1  Atk,  6(«; 
frermng  the  e!e3:lon  of  Wlows,  and  that  fuch  contro-  '  ^*''  ^••4^4' 
^eVfies  ought  not  to  be  determined  elfewhere. 

But\be  extent  of  tlie  vifitor's  power  muft  be  averred; 
ahdit  muft  alfo  be  averred  that  he  is  able  to  do  com*  x  Ver*  474; 
pletejuftice.     And  where  there  is  a  truft  created,  the 
vrfitoi^  having  no  power  to  compel  a  performance  of  i  ▼«•  475* 
the  truft,  relief  muft  be  had*  in  the  King's  courts  of 
general  jurifdiftion. 

*'  'Plea  of  the  ftatute  of  limitations  to  fo  much  of  the  Stat.Limt^UM: 
bill  as  fought  fatisfadion  for  the  arrears  of  an  annuity^  a'Vcs.jua.57ii 
or  fo'  much  as  was  ftated  to  have  accrued  due  previous 
to  fix  years  before  the  bill ;  overruled,    becaufe'there 
is  no  time  from  which  it  can  run. 

Defendant  pleaded  forty  years  pofleiSon,  without  ac- 
count or  admiffion  of  any  debt,  to  a  bill  fetting  up  an  ftVcf.joa.6^. 
old  mortgage,  and  ftating  an  account  fettled,  and  that 

Z  2    ^  owing 
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owing  to  ttihncf^  cq^erttire^  anil  i>tbef  &sjaillii6i^^ 

l^injiffi^  could  not  prooe^d*    Plf  a  aUMfcd.       ^r  •    «\ 
jmeuBmenu  With  refpo^t  to  amcodmvnls  ol  pleai^  thtte  CM^ 

ft  Bro,  t43*        totiity  haire  bpcn  cafes,  in  which  the  Couirit  %«•  per* 
•     mitted  pleas  to  be  ^incndedi  whcare  there  haat»een  af| 

evident  flip  or  miftake,  and  thp  material  ground  of  de* 
.    fen^e  feemeri  to  be  fuftcient,  jwt  the  GaurC  alvrayt 

expefis  to  he  tdd  precifeijr  what  the  amendment  is  to 

be,  and  how  the  iltp  happened,   before  th^  Mow 
3  Bro.  310.       the  amendments  to  take  placfie^    Application  to  ameod 

a  pka  or  plead  anew  refufed*^  ' 
Efpitcathn.  If  the  plstntifF  replies  to  the  defendant's  plea,  be 

Prtc.  Ch.  58.     thereby  admits  the  plea  to  be  good,  if  it  be  true ;  and 

the  validity  of  the  plea  can  never  after  be  confidered, 

but  only  the  truth  of  it ;  as  he  proves  it,  or  the  plain-* 

tiff  difproves  it.  ( 

Sxecatof.  Where  the  teftator  had  pleaded  to  a  bill,  and  died 

Ca,  T.Tatb.  3.  before  the  plea  was  argued,  die  executor  may  plead 

denovo\  for  the  firft  cannot  be  argued  at  all. 
Flea  overiuic4         Where  a  plea  is  a  bar  to  the  whole  bi^,  if  it  be  a^bar 
•^i-flT'i.  .«  at  all,  an  anfwer  to  anypart  of  the  bill  overrules  the  plea. 

1  iinnr.  14*59*        t»'ii    *«  f     •  /•«_■  »••< 

AvermeAti*  "^^^  ^^  ^^  account,  letting  forth  an  award,  and 

charging  that  it  was  obtained  corruptly,  and  ftating 
the  corrupt  tranfadioo.  Plea  of  the  award,  denying 
corroption  and  all  the  particular  ihftances  fpecially,  by 
w^y  of  averment ;  the  plea^yas  held  bad,  as  not  bring- 

.1  Anflr,  59.  97.  ifig  the  caufe  to  one  point:  leave  to  amend  was  given 

by  ftriking  out  the  avern^ents.  ViJi  .3  AiL  529««  3  P* 
W*  315.  I  Anjir.  258.  276.  3  4^JD^*  735* 

ASsPftl^oKi)9-       An  infolvent  debtor  brought  his   bill  againft  his 

orbanTrrp^**  aflignecs  under  the  14  Ge9.  3.  and  againft  a  debtor  to 
.  .  *  his  eftate,  fiating/  collufion  between  them  in  not  re-- 
covering the  debt,  and  praying  that  the  affignees 
might  be  removed,  and  that  a  fpecifi^k  performance  of 
an  agreement  for  a  leafe  might  be  decreed  agair>ft  thc^ 

^  debtor  J  plea  by  the  debtor  of  the  affignment  under  the 

%&9  and  that  the  right  to  fue  was  veiled  in  the  af-« 
fignees ;  that  the  eftate  was  infufficient  for  the  pay- 

1  Anftr*  ioi*      vti^^t,  of  plaintiff's  debts,  and  denying  collufioh.     The 

plea  was  held  good. 
'  Second p)ea.  After  a  plea  overruled  upon  a  ground  of  form,  it 

2  Anar.  407.     feems  irregular  to  plead  the  fame  matter  again  more 

formally.     Vide  Mitf,  191. 

3  Bro.  7C.  ^o  ^)fo  ?  plc^»  which  had  been  put  \t\  by  the  origi- 
V      •                nal  defendalit,  and  overruled,  is  irregular  to  the' bill  of 

revivor. 

.  BiU 


PRIVILEGE.  j4i 

M\  «f-  forecfoflii<e,  ftatiii|  the  pWntilF  to  be  en*  To  i  w«  of 
tWcd  to  the  fc<|^ky  of  redemption  of  a  rteflbage,  itiii  fweciofure. 
Ibrty  acres  c^  land  heid  b^  deftndatit  ar^  tnortga^, 
defen<tant  pleaded  an  abfolate  tide  in  hi  mfelf^  -  and 
ftated  that  the  prentife^  cdAitfted  of  a  mefTuage.  and 
teneiiient,  (as  it  was  denominated  in  his  conveyances,) 
and  -aterred   that'  they  were  the  fame  which   werb 
meant  by  the  bill :»— objeftion  that  there  was  no  plea 
to  the  forty  acres  of  land,  and  that  the  plen  being  to  3  Aoftr.  633^ 
4he  whole  bill  was  bad.     Plea  overruled. 

Bill  for  an^  account  againft  the.  reprefentatives  of  an  Aliea. 
^Jl  India  Governor ;  pled,  that  the  platntiiF  was  an  x  Atk.  $u 
iXvtn  and  an  infidel,  overruled. 


PRIVILEGE. 

fTPHE  privilege  here  intended,  hath  a  double  ref*  What* 

-*-  pe£t.  Firft,  as  it  concerns  the  perfotis  judging 
in^  aHlftmg  or  miniftering  to  the  Court;  and,  as  fuch. 
It  IS  a  right  whereby  one  by  his  office  or  ufefulneft  to 
the  Court,  is  fuable  and  impleadable  in  this  court  only.] 
^  [This  privilege  belongs  to  the  Lord  Chancellor  orTowhomit 
peeper  j_  to  all  the  Matters*  Miniftersj  Officers,  and**«^"i«- 
known  Clerics  of  the  Courts  ;  and  to  the  menial  fer- 
vants  of  the  CHancelJor  or  Keeper,  and  of  the^aflers, 
Atmifters,  and  Qflicers.  And  they  may,  as  the  cafe 
reqt}ires,  be  impleaded  here,  either  as  at  common  law 
in  the  Petty-Bfag  office,  or  in  a  way  of  equity  by  J?«^-[Or.  Ch;6.] 

(If  any  fo  privileged  be  arretted  in  a  civil  plea,  by  Superfrfeat. 
the  procefs  of  any  other  court,  he  may  have  a  writ  of 
privilege  containing  an  abfolute  fuperfedeas^  and  re- 
quiring the  plaintiff,  qi$o4 fiquatur  in, curia  uhi^  &c, t*P*«'Al«'*34«l 
Jfvolmrit.] 

[Secondly,  the  privilege  here  fpoken  of  regards  the  To  whom  it  be« 
fuitors  of  the  Court  and  witneffes  j  and  is  the  right  of  5^^"^^^^^ ^j^^ 
b6ing  exethpted  and  freed  from  arrefts  by  procefs  of  Court, 
other  courts  for  fome  ihort  time,  and  in  certain  cafes. 
And  if  they  be  interrupted  by  an  arreft  in  their  ncr 
cellary  attendance,  they  may  have  ^/uperfedeas  of  prv 
vilege  for  their  enlargement,  and   ftay  of  the   fuit. 
But  this  is  merely  temporary,  arid  z  procedendo  may  be  £Tolk«i|J 
had  after  the  reafon  of  privilege  ce^fetht  j 

Z3  [Clerks 
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CentBctte.  ^  '  {Clerks  of  the  Court  tnuft  have  a~certifi^te"ftoln 
the  Mafter  of  the  Rolls  or  office  where.they  write,  4)t6^ 

[Or,  Cb«  6.].   fore  a  virr it  of  privilege  be  granted  them.] 

Arbitrator.  A  party  attending  an  arbitrator  under  an  order  of 

3  Vez.jun.  350.  Court  IS  privileged  from  arreft. 

A  father  is  the  natural  guardian  of  his  child^but  he 

3P,W.x5x.  muft  not  take  the  child  by  force,  or  in  going 'to  or 
returning  from  court. 

Senraati  of  the       [Menial  fervants  of  a  Mafter,  Minifter,  or  Officer 

offic^n  of  the  ^f  tjje  Court,  muft  firft  make^affidavit  that  he  is  fo^ 
The  writ  for  him  muft  firft  be  prefented  unto*  and 
ilgned  by  the  Lord  Keeper ;  and  the  affidavit  muft  be 
at  the  fame  time  annexed  to  it.  .And  fuch  writ  fhall 
continue  in  force  no  longer  than  he  continues  menial 

XOr.Ch.7.]      fervant.]  \  . 

[Pi'iyileged  perfons  have  their  writs  fcaled  without 

[Or.  Cb.  Si.]     fee.  J 

Where  perrons       [They  are  not  to  be  fued  elfewhere^han  in  this  co^rf^ 

lil *'**^Vll  h«'  ^^^^  ^^.  '^''''  P^^'  '"  *^^  Petty- Bag  office,  or  bf 
fue?.*    *.        ^»^/(/B  W//,  as  the  cafe  requires ;  fave  in  ca^' where 
i^  ,  the  Queen  is  immediately  concerried.]  ^'^' 

Writofpnvii         [A  clerk  of  this  court  fued  to  an  exigent  in  the 
***••  Common  Pleas,  'iffnes  ti  fiiperfideas  to  the  (her iff,  quia 

improvide  emanavit^  and  then  brings  his  writ  of  ptw 
vilege  direded  to  the  Juftices  of  the  Common  Plea^^ 
I  requiring  theixi  to  furceafe  i  aiid  upon  a  long  debate 

bis  privilege  was  difallowed,  and  he  driven  to  anfwer : 
for  the  Court  was  lawfully  poflefled  of  the  plea  by  the 
defendant's  own  aft,  inafrhuchas  he  had  by  thtjuper*' 
fedeas  affirmed  the  jurifdi£lion  of  the  Court',  tor  the 
fuperfedeasy  quia  improvide^  iS^c>  always  recites  the  dc-' 
fendanc^s  appearing  in  Court   by  his  attorney,   ^nd 
fliews  bis  name;  fothat  this  is  merely  his  own  fault. 
But  if  he  had  not  fued  out  the  fuperfedeas^  the  Court. 
tKytwithftanding^  the  exigent,  would  upon  bringing  his 
writ  of  privilege  to  them,  have  albwexl  it,  and  granted 
[Djfcr,  33— 6»]  ^  fj^c\2A  fuper/edeas  of  the  outlawry  to  the  fhcriff.]  ' 
Impathnee  ad-        |^Sq  where  a  privileged  perfon  appears  and  imparls  5 
Saiwi.*^"" '    ^^  admits  the  jurifdi6tion  of  the  Court  j  and  can  ne- 
[iPx.Aim.  40.]  ver  difaffirrh  the  fame.J 

County  paUiine      f^  defendant  herb  refufes  to  anfwer,  becaufe  he 

^L^aoAci,      WAS  an  inhabitant  of  the  county  palatine  of  Lancafler^ 

IJut  Wafs  overruled;  the  plaintifF^  being  tninifters  and 

^H^nx%  of  this  Court,  and  as  fuch  intitlkd  to  privilege 

[Pr^.Ch,ii7.]  here-X*         '  ^  . 

\   •      '  [Said> 


\ 


J 
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.£^fi4,  jf  a uecpijjity:  pficcr  (uch;??7hif  Court ^BfflftotoiBcerrrf  At - 
bi?i  withairtj.as.a.R^giftfar,.  Matter  ia  Cbanc^rfi  #«Coiift. 
fuch  iike»  be  .iQ,.priroQ.upQn  mdjhe  pr^fs^  tb«  4^4. 
Cbancellpr  may  enlarge  bimi  but'  if.be  be  in.«xe0)i- 
tion  for  debt  or  jdamageS|.  he./hall  bavc  no  privilegcj^ 
for,  tbe  plaintiff  would. be. without  remedy^  if  the  party 
vfercpnce  fet  at  liberty.     But  this  is  to  be  underftood 
with  fome  limitation  ;  for  where  by  order  of  tbis  Coijrt 
-fiju  w9$  difcharged  by  fuperfedeas,  and  the  plai/itifF  ^      • 

brought  an  .action  of  efcape  againft  the  iheriff*,  this 
Court  ordered  him  to  difcbarge  the  aftioOf  aoil  that 
be  ihould  ftay  all  proceedings  againft  the  (heriff*  j 

£Tbe.j^aintiiFaod  defendant  baving  joined  in  com- 
miffion  to  jexamine  witneillesy  tbe  defendant  two  days 
beforfc  the  execution  of  the  commiffion,  caufes  tbe 
pUintti6F  to  be  taken  in  execution  Tor  the  fame  caufe  ^ 

depending  here:  the  Court  ordered  the  defendant  to 
pay  coftsy  and  dapnages  to  be  taxed;  to  difcbarge. tbe 
plaintiiF  out  of  execution,  at  his  the  defendant's  coftSy 
tbe  .plaintiff  giving  a  new  judgment ;.  and  alfo  to  be  at  [t  Px.Alffl.44 
the  charge  of  a  new  commiijioni  and  ordered  an  ia-i  *ch  Re'^issV 
jVMiAion  till  hearing.]  '     '  '        ' 

'  (^Sucb  a;$  have  privilegie  qf  tbis  Court  fometimes  have 
^Hperfidtfls  pf  privilege  granted  tbeni  as.  a  protection, 
Tbe  ipoft  extenftye  of  which  fort  that  \  fiod^  contains 
b^th.  an  injunction  ^^i  fuperfgdiaii  directed  to  aJI  and  SupeifedeMol  - 
fingul^  Jufticcs,  Judgps,  SheriffSj^Wc.  enjoining  them  t"^»i«8«» 
liot  to  moleft  or  vex  a  clerk  of  one  of  the  Ax.  clerks  of 
this  Com t  in  hisi  privileges ;  nor  to  force  bim  to^a^ 

gar  pr  anfwer  before  any  Judge,  &€•  faye  of  this 
3urt.,  upon  any  plaints,  pleas,  trefpafles,  or  demands^ 
wbich  concern  not  the  Queen's  perfon;  (pleas  of, free- 
hold|  felo^ies^  and  appeals  only  excep^edj.  Nor  to 
impannel  bim  on  juries  ;.  nor  to  put.  or  cboofe  hioi' 
iiitp  any  office  of  collector,  churchwarden, .  or  othec  . 
common  troublefome  ofiice;  and  if  any  diftrefs  has 
\>ttn  made  upon  him  on  that  account,  witjbout  delay  [iP3r.AlntJ05»l 
to  relcafe  it.]  .  .        ,  ^ 

[In  Richard  the  third's  time  a  fultor  pf  this  coqrt 
petitioned  for  fuch  a  writ ;  but  the  fix  clerks  certified 
they  $:ould  not  find  any  ancient  precedent  fcM:  a  yhii 
of  privilege  by  way  of  protection,  for  fuch  as  bavf^ 
fuits  depending  here  :  but. for  officers  and  miniftersiof 
tbe.  Court ;  or  fqch  as  -  aref  brought  up  by  procefs  to 
appear  or  teftify :  tbe  cffeCt  of  which  was,  that»  ac**^  •        ^  ^ 
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Court. 


eor  jmg  to  caftom,  &r.  men,  t)ieir  dooieticis  and  fer* 
,  ^  ^knts^  coming  by  the  Queen^s  fpccial  cp'rtDitiand  to  hitf 
prefence  or  courts,  there  ftaypg  or  returning  homen 
are  under  fpetial  protediion  and^defence,  and  ought 
Jkot  to  be  arreftcd,  or  imprifoned,  by  reafon  of  ati)r 
debt,  account,  trefpafs,  or  contrail,  then  ibews  the 
caufe  of  their  attendance,  and  commands  that  the  per^^ 
fon  or  perfons  be  not  arretted  or  imprifoned  during 
[Px.Alm.x09.]  fuch  attendance,  ijf^] 

[Buk  if  any  that  is  privileged  by  this  Court  be  af- 
refted,  he  may  have  a  fuper/edeas  of  privilege  tfxt  his 
enlargement,  or  an  habeas  corpus,] 

[A  plaintiff  coming  up,  to  this  Court  half  a  year 
after  his  bill  exhibited,  vras  arretted  in.  London^  and 
^  had  bis  privilege;   it  appearing  he  came  up  only  for 

[3Px.Ate.25*]  the  following  his  fuit.] 

[A  plaihtifF arretted  here,  when  he  came  »p  to  ex- 
amine his  witnettes,  was  difcharged  by  fa.perfed^as 
of  privilege.] 

[A  defendant  coming  to  execute  a  commiiHon,  being 
arretted,  had  a  habeas  carffus  cum  (^aufog^  and  was  fee  at 
liberty  by  this  Caurt.]  -        • 

[tf  an  officer  refufe  to  allow,  or  difobeys  a  jtvtic.ftf 
privilege,  or  requires  bail  before  he  will  difchafrge 
the  parties ;  it  is  a  contempt  for  which  many  bav^ 
been  committed. 3 

[Where  a  defendant  got  a  writ  of  privilege  as  fer- 
vant  to  the  Lord  Keeper,  and  removed  rwo.fuitA 
againil  him  tn  London  ;  ihe  Lord  Keeper  declaring  \n 
open  court,  that  the  defendant  is  not  now  his  (ervant.| 
therefore  ordered,  that  the  faid  caufes  be  remanded, 
and  that  the  defendant  be  not  allowed  his  privilegiB  o( 
this  Court.] 

[Held  in  the  Exchequer,  that  if  the  clerk  of  the 
Hamper  be  fued  by  bill  in  the. Exchequer,  by  the 
Queen*s  allignee,  ahd  he  upon  a  fuperjidm  brought 
by  him  infitts  upon  his  privilege  as  an  officer  of  thi$ 
Court,  it  fliall  not  be  allowed  him  :  for  every  account-; 
ant  6ught  to  be  prefent  and  attendant  in  the  Court  of 
Exchequer;  and  it  is  for  the  Qneen*s  advantage,  and 
convenient  for  himfelf  that  he  be  fued  there  where  he 
is  to  attend.] 

[If  one  not  privileged  be  joined  defendant  with  one 
that  is,'  neither  ttiall  have  privilege.] 
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'  fir^  bfetBi*  af  this  Court  and  hfs  wiiRJ  be  fiied  in. 
andtlMr  dbort  of  k^,  fefc.  they  ihall  not  have  privU  , 
Ieg9  ;  for  htt  attehdance  is  not  rc^quifite  in  (his  court* 
|fOr  rt  (he  implcadable  htrt  in  the  Petty-Bag;  and 
befidels,  where  th^  common  law  and  a  private  cuftom 
6t  prjvilegfe  encounter  one  another,  the  common  law 
fhall  have  the  preference.  And  therefore  it  is,  that 
^bere  an  adion  is  brought  a^ainft  two,  one  of  them 
only  having  privilege,  his  privilege  (hall  not  be  allowed  [2Ps.Al1n.44.] 
feim.} 

[Where  twoperfons  were  fiied  here,  ooe  0f  them  Excheoud', 
dying,  the  furvivor  pleaded  his  privilege  of  the  Ex-r 
chequer;  the  plea  was  overruled;  becaufe,  for  ought 
appeared,  the  deceaftd  had  no  privilege  there  j  and  (6 
this  Court  (waiving  the  confidfcration,  whether  the 
chequer-men  ought  to  have  privilege  here  or  i\6)  [tCR.yo.] 
was  at  firft  lawfully  poflefled  of  the  caufe.] 

[Tf  a  privileged  perfon  of  this  Court  do  untruly  fur-  WHc  of  privilege 
fnife  that  one  impleaded  in  another  Court  is  his  fer*  »p«j» « /alfe  fuj^-» 
vant,  and  thereupon  procure  him  a  writ  of  privilege  **  ""• 
to  fiiperffcde  the  aftion,  whereby  the  plaintiff  is  de- 
layed;   an  aflion  of  the  cafe  will  lie  againft  fuch  [iPx,aIiii.44.] 
officer.] 

[A  capias  a4  fatisfaciend*  lies  not  in  a  fuit  by  at-  Capias  id  fatii. 
tachment  of  privilege*  for  no  capias  ad fatisfaciend*  lies  ^*"cn^ttn>. 
but  where  prbcefs  of  outlawry  lies  upon  the  firft  ca- 
pias ;  and  here  the  firft  procefs  is  not  a  capiaSy  nor  does  [F.  L.  10. 
procefs  of  outlawry  lie  upon  it.J  ?  ***•  Aim. 44.] 

[The  Lord  Chancellor  Egerton  declared,   that  no  Exchequer, 
chequer-man  is  privileged  againft  a  Juhposna  of  this  [To*.  150. 
Court.     And  feveral  pleas  by  officers  fliere,  as  Regif-  3  *^<»  AJm.  21, 
ter.  Receiver,  ^r.  have  been  overruled.]  "'^ 

As  to  the  privilege  of  the  officers  of  the  revenue  of  Exchequer. 
being  fued  in  the  Exchequer,  vidt  i  Anftr.  205. 

A  defendant  arretted  by  procefs  out  of  the  Exche- 
quer, whilft  prote<5ted  by  the  privilege  of  the  Common 
Pleas  as  a  fuitor  there,  may  be  difcharged  by  either  3  Anftr.  941^ 
court.  ^ 

[All  proceeding  in  the  Petty-Bag  office  in  Chan-  PcttyjUg,  ' 
eery,  by  or  againft  any  minifter  of  this  Court,  for  any 
matter  or  thmg  determinable  at  common  law,  are  to 
be  pleaded  to  iilue,  as  at  common  law ;  and  the  record 
thereof  to  be  delivered  per  tnanus  Cancellarii^  into  the 
Court  of  Queen's  Bench,  or  Common  Pleas;  at  thte  fs  P<« ^10,441 
^lc6|io«  of  the  plaintiff.]  ^^'^ 
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[After  trial  bad,  the  ncord  fliall  be  mnanded  iata 
[4laft.  Sc,]      this  Court,  and  judgmeot  £haH  be  given  here] 
pf$n  loit  mem-      [All  peers  and  other  members  of  parliament,  hav^ 
IcnafpifUi-     privilege  during  porliaqient,  for  themfelves,.  their  me- 
ntal and  other  nfcelTary  fervants,  and  goods,  fo  as  not 
to  be  artcfted,  i^c.  except  for  treafoo*  felony,  or  breach 
of  the  peace,  E^f.J  ' 

[Sometime  ago  their  privileges  were  ftretghcd  far,,, 
and  with  fome  .uncertainty ;  fo  that  it  was  thought 
ncccflary,  in  fome  meafure,  to  afcertain  and  reHraiii; 
them  by  aifls  of  parliament.] 
tiattii  W.  3i  [Firft,  by  the  aa  of  the  12  W".  3.  which  gives  li^r.' 
berty  to  any  perfon  to  exhibit  a  bill  againft  ^y  j>eer  oi- 
t be  realm,  or  any  knight,  citizen  or  burgelSy.of  th^ 
Houfe  of  Commons,  for  the  time  being,  or  aoy  qi,^ 
their  menial  or  other  fervancs,  or  any  olhcr  por^njL^ 
titled  to  the  privilege  of  parliament,  in  the  High  Cpurt 
of  Chancery,  ^e.  at  any  time  from  and  io^medi^t^ly, 
after  the  diflblution,^r  prorogation  of  any  paillamenr, 
until  a  new  parliament  be  recalled;  and  from  and  after 
any  adjournment  of  both  houfcs,  for  above  the  fpac^ 
of  fourteen  days,  until  both  houfes  Ihall  meet  and  te- 
aflemblCi  and  the  party  may  proceed  therein  by  lettifr, 
orfubfiana;  leaving  a  copy,  of  the  bill  wilb  the  defend- 
ant, or  at  his  houfe  or  lodging,  or  la(l  phce  of  abodej^ 
and  for  want  of  an  appearance  or  anfwer,  or  for  Don. 
performance  of  any  order  pr  decree,  or  breach  thereof, 
may  fequefler  the  real  and  perfonal  eflate  of  tbe  party, 
as  is  ufcd  and  praflifed  whcie  che  defendant  is  a  peer 
aftherealmi  but  fliali  notarreft  or  impiifon  the  body 
of  any  knight,  citizen,  or  hurcefs,  or  other  privileged 
perfon,  during  the  continuance  of  privilege  of  par- 
liament.] 

[By  a  further  claufe  in  the  fame  a£l,  priv'ilege  of 
parliament  is  taken  away  from  the  King's  original 
and  immediate  debtor,  i^c.  in  any  fum,  &c.  f^i;  ai}]f 
breach  of  his  revenues,  or  other  original  or  immediate 
debt  or  duty  to  the  King.]  ,    "  . , 

tttt.  1  Aar;  [Anil  by  an  aft  a  Anna^  cap.  18.  privilege  of  parr 

c,  iS,  ]Iament~is  taken  away  from  any  employed  or  mtruftcd 

in  the  King's  revenues,  or  any  other  office  or  place  of 
public  truft,  in  any  adlion  or  fuit  for  any  forfeiture, 
misdemeanor,  or  breach  of  ttuft,  oF,  in,  or  relating  to 
fuch  office,  t3*r.  or  any  penalty  impofed  to  enforce  the 
due  execution  thereof.    Sut  both  in  this  fiafute  anij 
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'  tjle  1brtticr,*tli^  bodies?  of  lords  of  parliament  are  pre«P 
ferved  from  atrffis^  &c.  and  fo  are  thofc  of  knighu, 
cftlii^s'ahd'burgcfll^cf  theHoufe  of  Comntions.] 

Pf  itiy  breaph  be  made  in  their  privilege,  the  reC 
p^Sive  houfes  "of  parliament  will  upon  complaint,  call 
the'  parties  concerned  therein ;  and  if  it  is  proved^ 
pommit  them  for  4  breach  of  the  privilege  of  the 

hotHeO  '  - 

[If  therefore,  during  the  time  of  privilege,  you  want  Waiter  of  pti||. 
to  proceed  immediately  againft  a  privileged  ^perfon,  **8** 
you  muft  either  get  him  to  agree  to  waive  his  privi* 
hg^%  which  in  moft  cafes,  (if  he  be  a  man  of  honour, 
l^c)  he  will  not  refufe;  or  you  muft  petition  the 
boufe  where  he  fits,  that  he  may  do  fo;  and  then  he 
feMomTefufes  it;  or  if  he  does, 'the  houfe,  if  it  fee 
catrfe,  will  order  it.]  •  • 

f If  the  waiver  pf  privilege  be  of  his  own  generofity, 
s  neceflary  you  have  it  under  his,  or  his  Solicitor's 
hand,  for  your  indemnity,] 

'  [Said,  if  a  truftee  be  made  a  defendant  here,  he  fliall  Tcttflec. 
not  l^ve  privilege,  though  he  be  a  member  of  par- 

liamciit.]  '  ;  ^ 

'  fThough  the  Court  wift  not  proceed  againft  a  mem-  f^^^^^^'   , 
bef,  ^ili^ftb  has  pirivilege  of  pariiament ;  yet  if  he  fucs  a^  '      "•  ^*'* 
law,  and'  k  bill  is  brought  hed^  to  be  relieved  againft 
tbiit-a£11dn^  the  Court  will  make  an  order  to  ftay  pro* 
ceMings  at  law,  till  anfwer  or  further  order. 

V  BrH  againft  an'ambaflador  to  redeem ;  Court  ordered  Ambaf^dtr. 
alf 'ptx>de^ings  to  ftay  for  a  year  and  a  day,  unlefs  the  *^*"**  3*7* 
dj^fetidaiflt  Aioiild  return  fooner-^an  ambaflador  may 
at Tatii^  caftan  effiin  for  a  year  and  a  day,  and  after- 
ward! renew  it,  if  the  occafion  continues. 

Suing  the  bail  beldw  pending  a  writ  of  error  in  par-  ^vetftrr^r. 
liamenr,  is  a  contempt  and  breach  of  privilege.  1  P.  w.  6  5* 

If  an  aaibaflador's  f^rvant  brings  a  bill,  he  muft  give  Ahhajjadir't 
fe^ufityfor  cofts,  as  being  a  privileged  perfon.  ^^''Tw 

Privilege  of  a  bankrupt  from  arrefts  during  his  ex-  *   *    *  *^** 
aminatibn^  extends  to  an  attachment  for  not  paying  ^Vexjun.  554. 
money  dnder  an  award  made  a  rule  of  court. 

A  perfon  refiding  here  as  a  foreign  miniffler,  cannot  fFamerefpri' 
hj  any  aft  or  a£ls  of  his  own,  waive  his  privilege.     A  2f^/gj„p  j^^^ 
(breign  minifter  being  a  trader,  does  not  thereby  forfeit  2^0. 
his  privilege;  a  foreign  minifter'sjiarvant  may.     A 
ponful  is  not  intitled  to  the  privilege  belonging  to  am- 
baiTadors  or  minifter$  intrulied  to  tranfadt  matters  of 
^ate« 


t  348;  3 


r^/ 


P  R  O  C  E  D  E  N  0  0; 

{Vide  Bill.) 


Wl»*»i 


J  f  S  a  #rit  to  the  Jud^e  of  an  itifSrior  cdcnft,  r^tnt hi| 

*  him  to  proceed  in  a  caufe  formerly  reifjovea  hi» 

ft  P«.  Att».  59.  ^^^^  ^y  certiorari^  or  othei^  writ,  or  ftayed  for  fcHne 

5i.Toi,io9J.  tirtieby/«p^y2^^?5.]  >  ^     . 

'  [If  the  plaintiff  in  a  certiorari  bill  fail  of  maKfig  hfti 

proof  in  fourteen  days,  a  procedendo  may  be  ifiue#^ 

except  he  get  an  Order  of  court  for  further  tkBrej 

updn  affidavit,  that  his  witnefiei  are  beyohd  fdir^  6t 

rpr»  ^.  Ch,  5.;j  very  remote,  or  fuch  like.  J 


4-1^ 


PROCESSI    ANET  WRITS; 


•f 


Wha^» 


Heiornf* 


>Viiefi  tcfted. 


[  A  WRIT  of  this  Court  is  the  Queen's  pree«tlt  in 
•^  pjirli*ment,  fealetl  with  the  Great  StftiN  «frcaed 
to  one  or  more ;  ^hicfrdit^ion  is  calfed  the  faldfi^ 
ttott,  bccaufe  of  the  word  fahtm.  This-  bbdjf  df  I* 
writ  is  either  mandoioryi^  requiring  fomethitig  to  \^ 
done  5  at  prohibitory^  enjbrrving  fomefeWng  n<ft  W  he 
done.  When  it  is  returnable  here^  it  isin  iamiUHSrii^ 
&c.  in  Magna  Brttminia.  The  corrduflon  ii  tilled 
the  tBjTey  from  the  words  ujfe  nuipf.^ht,'] 

[Some  writs  are  returnable  immediacy  as  zfithp^tna, 
ad  refpondmdum^  where  tfT^  defendant  dwells  oiria  in 
London^  or  within  ten  miles  of  it.] 

[Som«  at  a  day  certain.] 

[Others  not  at  all  5  as,  where  they  are  prohihitffry  \ 
or  the  matter  commanded  is  to  be  done  out  of  court; 
as,  payment  of  money,  iff^.] 

[Procefs  may  iffue  and  be  ti/fid  at  any  timei  though 
out  of  term  5  this  Court  being  always  open*] 

[And  though  the  Lord  Charicellor  ap^infs  a  cer** 
tain  number  of  feal  days-,  both  before  abd  after  eaeh 
term ;  yet  in  the  vacation  there  are  private  feah  be^^ 
fides,  for  fuch  as  cannot  conteaienUy  ftay  till  th^ 
general  feals#  J  .  '- 

•{No 


{Ho  oommon  nrHt  or  procers  ib^ll  bQ  put  t9  0e  Signed  hj  ft 
find,  till  it  be  firft  OgiMd  by  tbe  ckrjc  tO  wbom  tbtf  ^^'^' 
fame  doth  properly  belongs  or  his  deputy.}  or  ia  his  Of     ^ 
their,  abfeofie,.  by  Tome  other  lix  clerk  not  iowar/ds  the  [Or.  ch.  t^$  ] 
caufe.] 

(Nothbg  fliall  be  paid  for  the  feds  of  writs  of  pri^  ^^"^  ^' 
vilegedperfons,  paupers^  or  renewed  writs«]  .  .  [Or*  <;v«  14^] 

r  [A  party  that  fues  or  ufeth  writs  irjreguUrly  |  fiialt  irrega^Uj. 
aot  take  advanuge  of  his  own  wrong,  therffare  wh^^ 
a  plaintiff  fued  out  two  attachooents  into  (everai  co^n 
ties,  and  took  the  defendant  on  each ;  the  Court  would 
wto^  order  him  to  enter  his  appearance.] 

:    The  Court  will  not  fuffer  a  man  to  be  fijed  at  law  ^nmUaH). 
for  executing  the  procefs  of  the  Court,  though  it  iflued  '  ^^"•*^9- 
irregularly. 

An  irregularity  in  procefles  may  be  cured  by  the  ^^T^^* 
defendant's  appearance.  ^   *  •  5  ^« 

Leaving  a  fubpoena  to  appear  and  anfwer  at  the  ^^«^<^«. 
lodgings  of  a  defendant,  whif  was  not  to  be  found,  not  ^  ^^'"'  3^9* 
good  fervice,  though  an  order  was  obtained  for  that 
purpofr,  it  appearing  afterwards  that  the  defendant 
had  left  his  lodgings  above  a  year  before  the  fubpceni 
^rvcd, 

'    if'>the  party's  clerk  ia  court  be  dead,  no  procefs  can  ^^^««tf  adf*» 
betaken  out  againft  thcf  party,  until  he  has  appointed  "pf^^f'"^^' 
a  new  clerk  in  court,  and  a  jfubpcenaadfadtnd*  attor^ 
not.  taken  out  for  thatpurpofe. 

.    Thoie  only  are  defendants  to  a  bill  againft  whom  ^'pf^^**f^' 
procefs  IS  prayed.  .  ^^ 

,    The  petiuoner  wa&  arretted  on  a  Sunday  by  Lord  ^ff* ,, 
Chancellor  s  tipKan,  under  a  warrant  y^r  a  contempt  in 
difobeying  an  order:  he  now  prayed  to  be  dificharged  ; 
^ut  the  Chancellor  thought  the  arreft  lawful^  though 
cm  a  Sunday. 

~~*^"~" r^   --"*     I   -     i-  I  ■!    t  <i  I       ■         J     I  ■ — ■ — — -^i^'~*— —^-^ 

PRO  CHE  IN   AMY. 
(Vide  Infant.) 

f  f  S  a  friend  by  whom  an-  infant  or  feme-covert  files 
-*■  in  this  court.} 
f  Where  a  fuit  was  hy  prochein  amy  not  fufficient  to  c«fts. 
anfwer  cofts,  the  Court  ordered  that  another  ihould  be 
named.] 

[It 


^^6  PROC^Hfiim  AMY. 

ii^^  [It  ihould  (eem  that  an  infant  ma^  fue  here  either 

by  himfelf,  hy  proibsin  amyy  or  by  guardian,* as  the 

[Trth^  io»,  90  Court  pleafcf . ] 

[Aiid  fo  it  fliould  feem  he  may  defend  ^.  and  if  of  dif« 
[lliU.]  ^         cretion  (ball  anfwer  upon  oath.]  f 

[All  infant  of  twelve  year&  was  Ordered  to  anfwer, 
tTotkit.]      not  upon  oath.]        '  v 

0«dt«ry4  [Outlawry,  or  excommengement  in  a  guardian,''dr 

!   pretbein  amy^  cannot  be  pleaded  or  alledged  in  difabi* 

lity,^ where  an  infant  fues  or  defends  byhiinj::  fre^ 
tcl.tut»;i3.]  iaufe  he  afls  in  auferdreit.^  '    ' 

Cgjfu  An  infant  by  prochein  amy  brings  a*  bill  and  ^ne^cfr 

a  P.  w.  297/  ftirs  in  it  after  he  came  of  age;  the  bill  tsdtli^fle^ 

the  infant  and  prochein  amy  are  both  HaUe  tc^tt^VkiP 
A  prochein  amy  need  not  be  a  rehti on,  b^t  h#\t)lUlt 
1  Atfc,  570.      ^  *  perfon  of  fubftance^  becaufe  liiMe  W  4Joft^^^'  ^ 

Prochein  amy  allowed  cofts^aidon  the^  d{Q£|ifi^ 
s  Vee.  466. ,  of  the  infant's  bill,  out  of  .tbe:infant's^ftate«^^'  yd  ii^m 
J>tp6fit\ms.  ^  The  depofitiont  of  tb^ /r##M^  ^  of  ^the  fjftftrfttf 
3  Aik.  51Z.  cannot  be  read  for  the  plaimtfi^  as  fae^k^lil^e'lo^dfciAiS 
547*  Nor  can  depofitions  of  the  wife  of  the  p^iei)ih^Vi 

read  for  the  fame  reaibn.   *  -  •  >   '»'' * 

Suit*  by  different     Where  there  are  two  fiiits  by  different  ptH[^t&^ 
'  frticbein  amiis,     amies,  the  Court  wilt  refer  them,  td  fee  whrk^^ls  f^ 
3  Atk.  663.       gj^ft  proper,  becaufe  the  Court,  as  guardian  of 'infatiis^ 

will  take  care  that  what  is  done  jQiaU-  be-f^r^he^  *"" 

nefit,  '* ' 

Barott  andjeme.  Where  there  is  any  thing  for.  (b^ateuftt>f  the 
s  Vtz  452.  a  bill  ought  to  be  brought  by  htv prochein  aihf^os^mSt^ 
P1cc.Ch.376-  otherwifeitisherhufbaod'sbill:— but  ftwfe'^MHfSfti- 
,  '         not  be  filed  without /the  wife's  confent,  ,as  may  be 

done  in  cafe  of  an  infant* 
Appointment  of     Bill  by  an  infant,  and  after  decree  pr^cbtin  ^utf- 
^lit^procbdn     jjed .    defendant   petitioned  that  the  plaintiff  might 
Am'b.  308.        name  a  new  frochein  amy  within  ten'^days,  Or  on  de- 

fault,  that  it  might  be  referred  to  a  Matter  to  appoint 

a  proper  perfon  \  and  it  was  ordered  accordingly. 
Security  for  r^i.      After  anfwer,  the  plaintiff  is  not  compellable  to 
]  Verjun  409,  change  thdnext  friend  on  account  of  poverty  $  the  ap4 
^^^*  plication  ihould  be  before  anfwer,  to  give  fecurity  for 

cofts.— -A  next  friend  cannot  fue  in  forma  pauperis^ 

hut  ought  not  to  be  difcharged  for  poverty.  \  .  <; 


C    35i'  1 


•   > 


^  ..ATTACHMENT  WITH  PROCLA- 
MATION. 

["yHIS  procefs  iflbes  upon  a  contempt,  after  a  Hon 
f *    eft  invemnt  r«turoed upon  an  irtttchaicnt*] 
[The  proceedings  of  which  fee  under  title  attach^ 

ment.] 

,  .^If  z^nou  tfi  imunHit  be  returned  hereon,  then  iflues 

^4SOTBkxsAS&xx\  of  rebellion.] 

There  muft  be  fifteen  days  between  the  ufle  and 

Stum  of  this  writ^  if  a  fcqtieftralaon  be  intended  ;  un-^ 
[s  aa  Older  bish  obtained  to  make  the  feveral^  procefles 
returnable  wmediately^  when  the  defendant  refides 
within  ten  iniles  of  Lvfdon. 

^  After  a  contempt  duly  profecuted  to  an  attachment 
with  proclamatioos  returned,  nocommiffion  to  anfwer 
ihall  be  made  out,- nor  any  plea  or  demurrer  admitted 
topt  9po^  motion  in  courts  and  affidavit  oude  of  the 
parly^s.  inability  to  tiayel,  or  other  .good  matter,  to 
iiUi^y  :the  Court  touching  thait  delay* 

The  prefent  pradice  is  upon  payment' or  tender  of 
tbcji^^llMatbe  clerk  in  coiirt,  which,  up9n  an  arreft^  are 
one  ppmd, three  fbillinga  and  fixpence  (ii),  to  enter  an 
appefqrance ;  or  if  the  procefs  iflued.  for  want  of  an* 
(wfr eupoin  tbelike  tcuader  or  payment  tO;move  or  peti- 
tion  for  time  to  anfwer,  (and  in  a  country  caufea  com* 
mi£ioii^ito  take,  the  anfwer,)  flating  the  party  is  in.  con- 
tes^pti  but  the  Court  will  not  give  the  (ame  time,  as 
if  no  ^Ateoift  had  been  incurred. 

(«}  Otherwife  one  pound  one  fliilllng  2nd  fixpence* 


WEea  ic  iduei» 


Commiiltoif  of 
rebellioo* 

Retttro« 


Hiii4.  115. 
Anfwer* 


Gilb*  ForufQ* 
Rom.  71. 
Hind.  115. 

Anfwer. 

Contempt. 


Ibid. 
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PRO    CON FES SO 

Taking  Bills. 

IF  a  defendant  appears  to  a  bill,  and  ftands  out  in  Where  defendant 
contempt  to  a  fequeftration,  the  caufe  is-  fct  down  »??«««• 
to  be  heard j  and  the  record  of  the  bill  produced  and 
taken  pro  confejfox  hvLt  if  time  be  given  to  anfwer, 
though  after  fequeftration,  and  though  the  anfwer  be       ' 
reported  infufficlent,  yet  tbd  bill  fhall  not  be  taken  pro  %  P.  W.  556. 
confeJJ^.     2  Aik%  21  contra* 

This 


5^1 


PkO    CONFESSO.' 


^his  praAice  o£  ulung  a.bill^r«  co$ifefi  ijn  not  mi 
long'fttBdiiig,  tbexuftom  foimeily  boivg  tp.put.the 
Jit^.&.Abf^   plaintiff  |o  make  propif  pf  ch<r  iirj>ftance  of  the  bil)> 
i  Vern.'w*.      ^^^^^  thc  defendant  ftood  out  to,  the  laft  prpcej&».  a 
zv«ma(47.      fc^eftradom,  »      .  ,    * 

Appearance*       •    Where  the  defendatti  €tpp$ar£d  lo  ihe  fukpiGi^a,  mid 

prayed  a  furthtNr  ttine:  io  anfwer^  ai^  bail  it^  andaft^r* 

wards  ftood  out  all  the  proeefles  of  contempt^  the  bill  was 

K.  ch.  lt«p.  65.  ^^^^  pr^4^nfi^^  though  duifei|UQftr»iton  ih9a  Bot  fea^ 

JO  Mod.  4SI.    or  executed ;  but  if  the  defendaol  bad  nH  appior^d^  the 

»Ch.Rep.  %%^.  Gjttft  would  not  have  ddOffard  a  hill  to  be.  taktmpr,^ 

cmffffpy  btit>order6d  a  foqueftrafeion  agamft  Us^  feal  '•ii4 

.  perfonal  eftate,  until  he  cleared  bis  oont«inaipa,  fos  mii 

decree  could  be  hadaga'tnft  faiia  tiU  he  had  appe^ed«. 

Aofwer.  '^be  defendant  being  a  priloner  io  the  KiAg'f  Bepch* 

reftifed  toautfwer;  whereu^o;!  it  was  prayed,  that  .the 
'  bill  might  be  taken  pi$  *9nf^»^  if  faerdid  not  anAlVJr  bjT 
a  certain  day;  but- the  Coitrt  v^s  of  opiqi^Ht  thai 
unlefs  the  defendant  wcas  in  tjie  ptifoa  of  tbc^.e<&i«t),ljb| 
bill  couldnot  betaken^  pr^  cmf^  \  whf reiiponvhe,  ]|ras 
17.  Cb*  Rep.  50.  removed  by  habeai  corpus  into  the  Fleet*  ai^  ba>i|juag  a 

day  given  him  to  anbrery  and  he  AiU  cefufifli^ylJie  bill 

was  taken  pro  currf^ffo*  ;.     , 

Where  the  defendant  being  aprifiiaer.iii  Xt^ri  goal, 

^  and  the  demand  fo  trifling  It  would  no|  b^ar  ^  ex* 

pence  of  removing  htm  by  M^s  corpus  to  tke  Fleelj 

3  Atk.690.       it  was  moved,  to  fave  this  eaqpepce^  that  lor  want  ofaa^ 

appearance,  the' bill  might  be  taken  pr^  tmftjf<^\  the 

motion  was  tt{M{G6^  as  the  plaintiff  might  proceed  in 

the  ufual  method  pointed  out  by  the  5tfa  Gti.  2.  <•  25^ 

which  diredls  if  a  defendant  abfconds  to  avoid  being 

ferved,  upon  a  pofitive  aiffidavit  of  the  fad,  the  Court, 

Where d<ffcndant  upoo  motion,  wJH  fix  a  day  for  bia\  tQ  appear,  which 
does  fioc  appear,  order  muft  be  inferted  in  the  Gazette,  Isc.  in  pttr« 

fuance  to  the  a£t  j  and  if  the  defendaot  refufes  to  ap- 
pear, upon  affidavit  thereof,  the  bill  will  be  taken  pr9 
confeffi. 

Where  the  defendant  is  in  cuftody  upon  procefs  of 
contempt,  (after  appearance,)  and  being  brought  into 
court  and  beari^ag  the  bill  read  to  him,  and  being 
required  to  anfwer,  obftinate^y  re^fes  fo  to  do  1  in 
this  cafe  the  Court  will  order  th^  bill  to  b^  iM^n  pr^ 

And  if  the  defendant  demur,  and  the  dtt^ui^^r  be 

overruled,   and  the  defendant  ordered  to  anfwer,  i£ 
z  Harr.  276.       be  lefufes,  the  bill  may  be  Uktnpro  confejo. 

A  quaker 


PRO    CON  FES  SO.  Z53 

A  qmker  being  in  contempt  for  not  anfHrertnf  upon 
oith ;  and  he  being  by  order  brought  to  the  bau',  the 
Lord  Ghancellor  ^moniAfed  bim  of  the  peril  of  per- 
fevering;  bat  he  fiill  refuftng  to  anfwer  uponofttb,tC]i.Ci.s37k 
the  bill  was  taken  pro  confiffo. 

But  it  is  prefumed  if  a  quaker  will  now  put  in  bis  t  Har.  mj. 
anfwer  upon  affirmation,  ii  is  fufficient ;  if  however  he  '  ^^^ 
refufes,  then  the  bill  may  be  uken  pro  confifo. 

Plaintiff  brought  her  bill  agatnft  <fefendant  for  an 
account  of  profits,  tf  <•  and  after  defendant  had  fully 
anfwered,  plaintiff  acbended  her  bill  three  times,  to 
which  defendant  put  in  three  feveral  pleas  and  demur- 
rers, which  had  been  all  overruM,  and  the  defendant 
ftood  in  contempt  to  a  fequeftration  for  not  anfwering 
the  amemfed  bill ;  the  plaintiff  now  moved  fpr  liberty 
to  fet  down  the  caufe  on  the  ftqueftration,  in  order 
chat  the  WH  might  be  taken  pro  oonf$ffi^  when  it  was 
obje(9ed  that  there  bding  an  anfwer  to  part,  (vi«.) 
the  original  bill,  the  bill  could  no(  be  taken  pro  ton^ 
feffot  beeaufe  part  wma  fully  anfwered  and  denied. 
'  Lofd  Chancellor  was  inclined' td  order  the  bill  to 
be  taken  fro  cot^iffi  quoad  the  particulars  not  anfwer- 
cd:  but  the  defendant  offering, to  anfwer  by  the  next  4Viii'Abr. 445. 
term,  except  as  to  matters  of  account,  no  order  waa^  AVk.»4. 
made  upon  tat  main  queftion.  a  P.  W.  556.  tontra. 

After  an  order  to  take  a  bill  pro  conftjfo^  merely 
putting  in  an  anfinrer  is  not  fufficient  to  fet  afide  the 
brder,  but  the  defendant  muft  apply  upon  fome  rea-  %  Bh>.s79. 
ibnable  grounds. 


«M«iW1^^>V««^"        ' '  Ml—-  "       IJ  Mil-ill    ■■11         i- 

PUBLICATION. 

VIDE 

Bill  to  perpetuate  Teliimony. 

DepGfitions. 

Witne/s. 

•  *  •  » 

[  PUBLICATION  feems  in  the  legal  fenfe  to  be  a  wkau 

^  ppwer  or  liberty  in  the  clerks  or  examiners  by  a 
rule  or  order  of  Court,  or  confent  of  parties,  to  fh»^ 
depofitioiia  openly,  and  give  copies  of  them.] 

A  a  [When 


354  publication; 

How  piflca.  {When  1)oth  plaintifFand  defendant  liave  examilied 

wh%t  wtnefies  'tbey  pb^fe^  and'  smtrdadly>t(^>^  to 
bearing,  the  ckricfi  t>ii  each  fide  nndiy,  on  oonimiMvgvf^ 
fied  by  ftgning  each  olber'4  hatk^  infs  pobUeatibn  ; 
or  clfe  may  give  each  other  ndcs  far  pahlioiiion^  {^f^ 
where  witnefle^  are  examined*  io  court ;  iirflh,  an  ^M^ 
nary  rule,  and  thefi  a  day  lo  (hew  cau&  «fhyiipabHc^ 
tion  ihould  fiot  pffs;  where  they  are  emwhied  upM 

[Pjc.  Aim.  »3.]  ji  commiffion  returned,  one  rule  only.] 

[Eitbef  pa0ty  ibat  has  examined  and  woaM  have 

[Toth.  22.]       publication,  may  give*  the  Tiilc,  (5't.] 

[The  day  given  by  rule,  is  a  week  f  wbteb  %cMig 
expired,  and  no  good  caofe  ftewa  to  the  -edtttcary, 

[Px.  Aim  23]  publication  (ball  pafs.     Ftdi  Hide.'] 

'£xan)incr  fenred      [But  If  any  of  the  dcpofitioos  were  taken  brfere'  fktt 

the  rule,  examiner,  a  copy  of  the  rule  and  order  moft  be  d^li^ 

vered  to  him ;  m&  well  to  authorize  him  to  ^ve  «co^ 
pies,  as  to  tie  htm  up  from  any  fiirtfarrieximhiathiil*}' 

How  it  pafles        [Where  the  ca«Ke«i8t«t  iflue,  and  on^fide-iiai  ^xa# 

when  witncflet  ^j^^j  witocffijs  j   hit  the  advepfc  party 'hai  nether 

are  examined  ...  '  ,,  »^'  «  « 

only  00  one  fide,  examined  w  court  nor  bad  a  commiffion,  the  oilier 
party  gives  him  firft-arule  to  produce  bit 'tirifnefibf'; 
after  that  a  fecond  to^  examine  them  ^  upon  whidh '  be 
may  'either  examine  fhem  in  court,  or  have  a  ooin« 
mJAion  of  courfe :  4f  be^does  nettber,niheii  a^^bkd  Vuk 
is  given  him  to  ihew  caufe  that  day  icir^n  «il|ht^  #by 

>D   u  Ok  «/:  publication  (hould  not  pafs;  which,  ifhe  doea  nbt 

^y.j  Ifaew,  publication  paifetb. J 

[Such  refpeflive  rules  as  aforefatd  niuft  be  gives 
where  witnefles  are  examined  in  court  for  the  pfaiDltfF, 
or  ex  parte  by  commiffion  ;  or  that  none  are  e;i^Attiined 
on  either  fide :   to  conclude  the  adverfe  p^ty  from 

[Pr.H.  Ch.  17.]  examining.] 

ivhen  to  pafs.         [Publication  and  bearing  are  not  to  be.  in  the  fame 
CI.  Tut.  12.       term,  except  there  be  fpecial  caufe  to  the  contrary^.J^ 

[The  Court  granted  a  commiffion  returnable /r/W« 
die  of  the  following  term  ;  and  ordered^  that  publica- 
tion ibould  pafs  a  week  within  term  y  but  would  not 
order  it  the  day  the  commiffion  was  rettfrnable.j 
Time  enlarged.  [The  Court  on  caufe  ibewn  will,  c»nd  fometimes 
on  a  bare  motion  does,  enlarge  the  time  of  publication^] 
On  all  applications  to  enkrge  publlcatiofi,  it  is  nocet- 
fary  to  ftate  when  and  in  wbat  mantief  it  jpafles^ 
,4|ind.  382.        whether  by  rule  or  order. 

£Whecc  wftnefies  are  examined  only  «d  inforai  liie 

a  confcience 
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co»fcf ence '  of  the  Court,  the  depofitions  arc  ncrcr  [Toth.  23  ] 
pubKflieri,  but  by  fpecial  order  orconfent  of  pvti>s.} 

PabCdtiDn  may  ptfs  by^rdcr,  as  where  a  rule  is  when  it  paflet 
git«n  .to  |)ais  publicatiofi,  and  afterwards,  before  the  ^' *'''^"* 
expiration  of  the  nde^  the  fame  is  enlarged  for  a  cer- 
tain time  by  order  $  where  the  time  limited  by  fuch 
order  is  expired^  publicarion  paflfes  in  confequence  of  '  '^"'-  49'» 
fuch  order. 

If  oncx>f  the  parties,  after  publication  palTed,  has  an  Order  to  wa. 
order  to  examine  upon  the  ufual  affidavit  that  he  has  Sen^'*'  ^""^ 
liot  feen  the  depofitions,  the  other  party  itaay  not  only  x  Vem.  253, 
crofs  examtne,  but  examine  at  large* 

After  the  defendant  has  been  examined  on  interro*  EMtnination  to 
gl^orks,  and  publication  paffed,   the  jrfaintifF  ought  {f^'JlJl^^^l 
not  to  have  a  commiffion  to  examine  witnefles  in  order  miiution, 
tQ  falfify  the  defendant's  examination  |    this  tending  jP*  w.  4x3. 
to  multipiy  causes  and  make  them  endlefs* 

The  Court  will  not  proceed  in  an  original  caufe,  Publication 
till  the  anfwer  comes  tn  in  the  crofs  caufe^but  will  5*JJj^J.j, 
ftay  publication ; .  and  the  appKcatton  is  upon  notice 
to  the  other  fide  to  enlarge  publication  in  the  original  ,  a^]^,  21. 291. 
(uit  to  a  fortnight  after  the  anfwer  is  come  in  to  the  2  Ves.  336. 
ccofs  bilL 

You  cannot  move  to  difmifs  a  bill  for  want  of  pro^  Dlfmiffion  after 
fecution  after  publication  is  paffed ;  and  it  is  no  hard-  P"*»^"»"®"' 
ihip  to  the  defendant,  for  if  the  bill  is  difmificd  at  the  ^  ^'^'  ^^^* 
hearing,  he  will  have  his  fufl  cofts.  ^ 

It  is  too  late  at  the  hearing  of  the  caufe  to  object 
to  depositions  taken  d£  bene  tffi^  the  order  for  publica-*  •  ^^*  ^^ 

tion  ought  to  have  been  difcharged  upon  motion. 

*  .  ... 

See  I  Harrifm  Chan.  Prat.  497.  and  Hhtd.  378. 
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[rS  an  indifferent  perfon  between  the  parties,  ap-  What. 

'  pointed  by  the  Court  to  receive  the  rents,  ifTues, 
or  profits,  of  land  or  other  thing  in  queflion  in  this 
Court,  pending  the  fuit;  where  it  does  not  feem  rea« 
fonable  to  the  Court,  that  either  party  fhould  do  it : 
And  he  is  to  account  for  fuch  his  receipt,  when  the 

A  a  2  Court 
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Tojfrjficn, 


3  P-  w.  \n^ 

Tak. 


tiicttpi'mMet* 
Amb.  599* 
EccIefiaJiUal 


€»Ult, 


1  Vtt,  3i4« 
a  Vex,  36p. 

Infajift* 

J  Atk*  57^. 

«  A'k.  315. 

Sureties 
5  Aik,  a37. 

2  Vc2. 401. 


Or^erei)  to  pay 
Tfiterefl* 


3  Mk.  *74. 


*  -* 
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Court  Ihall  require  him.  And  to  fecure  his  doingfo^ 
he  >»  commaaly  ordered  to  enter  ioto  a  recogni%U)ci^ 
with  Curettes,  in  fucb  a  fum  as  tl^  Court  fnall 
dirjCiJl,]  ,  ,    , 

[After  he  has  made  up  his  accounts,  (whicH  Is  t& 
be  done  before  a  Mailer,}  the  Court  upon  motion  aiid 
affidavit  of  notice  of  the  motion,  and  certiRcate  df 
the  Mafter  that  he  has  accounted^  &^.  will  order  his 
recognizance  to  be  difcharged.] 

The  appointing  a  receiver  is  not  in  all  cal!*s  a 
turning,  the,  party  out  of  pofleiHon  i  as  where  a  re- 
ceiver 16  appointed  of  an  infant's  eftate ;  in  fuclj  cafe 
the  receiver's  pofleflion  is  the  poiTeilion  of  the  infant ; 
but  on  the  appointing  a  receiver  in  an  adverfary  iiiit, 
there  the  receiver's  pofleillon  is  the  poireffion  or  hipi 
who  has  the  right.  , 

The  Court  will,  not  order  a  receiver  o^^n  eftatp^ 
where  the  matters  in  difpute  depend  upon  a  ntier^  le^ 
Citle,  exc^  ftrong  ground  of  title  is  ^ewn  an^*  Ae 
rents  arc  in  danger.  \.  .  \v.  . 

Receiver  continued  of  an  Infant's  effate  lipo^  W^ 
own  recognizance  pnly^  but  this  is  unufual.  ' ' 

This  Court  will  not  appoint  a  receiver  of  pefifbtial 
eftate,  on  account  of  ,a  difptft^  in.  the  ecclefiaftical 
court  concerning  a  probate,  as  that  Court  may  gr^nt 
adminiftration  pgndtnte  //V^;. neither  will  the  Court 
lay  down  a  rule,  that  upon  a  bill  by  an  heir.at  law  to 
controvert  a  will  a  receiver  fhall  be  appointed. 

The  Cotirt  will  not  appoint  ^  receiver  of  an  jniaiit's 
eftate  before  bill  filed.— *>The  Court  has  not  jVlfdici^ 
tion  to  appoint  a  receiver,  iMiIefs  a  caufe  is  jpetidiog, 
except  in  the  cafes  of  idiots  and.  lun^cicks. 

The  courfe  of  the  Court  requires  a  fecurity  by  the 
receiver,  and  two  fureties,  in  a  recognizance ;  and 
taking  a  mortgage  belonging  to  the  receiver  inflead 
of  it,  is  very  improper. 

Sureties  for  a  receiver  will  not  be  difcharged  upon 
their  application. 

A  receiver  during  plaintiff's,  infancy,  Wtfd  had  no 
guardian,  was  dire6ied  to  place  out  the  fu^tis.ren^, 
when  the.  fame  ihould  amount  to  a  compettfd't  Attn 
on .  government  or  other  feCurities^  having  riihrer 
placed  it  out,  he  was  direded  to  pay  ioarptr'cinL  from 
the  time  of  the  decree^  till  the  infant  came  'W  age. 
And  it  is  no  cxcufc,  the  Mafter  gave  no  direOfons 

or 
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or.  that  the  buildings  and  farms  were  in  a  bad  con- 
dition. 

The  receiver  fettling  the  accounts  ani!  deitfering 
the  vouchers  to  plaintiff  when  he  came  of  age,  who 
admitted  the  balance,  and  received  it  without  objec* 
tion,  has  no  weight  againft  a  motion  to  charge  him 
with  intereft  $  as  this  tranfa^lion  was'only  two  days  3  Atk.  175. 
after  plaintiff  came  of  age. 

A  receiver  appointed  by  this  Court  (liall  not  make  NotliabUto 
good  any  lois  which  was  not  owing  to  any  default  of  *o^«'* 
his,  for  where  the  rents  are  large,  it  is-  a  neceflfary  ^  ^^'  ^^ 
precaution  to  remit  them  by  bills  to  London^  rather 
than  in  fpecie :  and  where  a  receiver  pays  money  to  a 
tcadefman,  and  takes  bills  for  the  fum,  if  he  was  in 
credit  at  the  time,  though  he  fails  foon  after,  it  fhall 
not  affeA  the  receiver. 

A  receiver  may  be  granted  on  motion,  not  with-  whtre  z^^ntpi. 
fianding  the  refervation  of  all  matters  under  the  decree,  3  Atk.  690, 
for  this  is  a  mere  provifional  order. 

If  a  receiver  be  appointed,  and  the  owtier  of  the  o^nerin/^/^ 
eftate  is  in  pofleffion,  application  fliould  be  made  to>»* 
the  Court,  that  he  deliver  poileiSon  to  the  receiver,  2  Vtx.  401. 
who  cannot  diftrain  on  the  owner; 

It  is  unufual  to  move  for  a  receiver  before  anfwer,  A^wr, 
but  in  particular  cafes  it  has  been  done.  *  ^'^'  '5^' 

Exceptions  to  the  Matter's  report  of  a  proper  per^  ^^ff- 
fon  to  be  receiver  overruled,  as  the  report  ought  to  *  Bro.508* 
flahd  till  the  party  approved  is  impeached  as  an  impro-  %  ves.  juo.  i^^r* 
per  perfoh.  3  Vez.jun.  516, 

It  is  no  objedlion  to  a  receiver,  that  he  is  a  prac-  ^  vl«.  jan.  137. 
tifing  barrifter :  but  the  foticitor  in  the  caufe  cannot  3.Ves'.jun.si6, 
be  receiver,  neither  can  a  truftee. 

In  a  caufe  for  an  account  of  a  partner(hip,  both  Partners. 
partners  being  dead,  a  receiver  (hall  be  appointed ;  /ecus 
in  a  cafe  of  furviying  partners }  except  where  there  is  *  firo.  ayi. 
grofs  abufe. 

An  admiffion  of  aflets  to  anfwer  rents  by  the  exe*  latereji. 
cutor  of  a  receiver  makes  him  liable  to  inCereft,  if  any  «  Bto.  6i6. 
was  made. 

A  receiver  of  a  public  truft,  (having  a  falary,)  and  Iftertft. 
making  intereft  of  balances  in  his  hands,  is  accountable  3  Bro.  4f. 
to  the  truftees  for  intereft  m^^de  ultra  his  falary ;  a  re-  >  Ves.  jua.  85, 
ceiver  (ball  pay  intereft  for  money.kept  in  his  hands. 
V  On  motion  that  a  receiver  appointed  by  the  Court  Djftreft, 
might  be  at  liberty  to  diftrain,  the  order  was  granted, 

Aa^  but 
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3  ^ro^'gy^'*'      ^^^  ^^^  diftrcfs  was  to  be  in  the  name  of  the  pfribn 
iVczjun.i6i.  having  the  legal  cftatc,  and  the  Court  faid  that  tie 

applicartion  was  unnecefiary. 
Sj^ament.^  A  receiver  cannot  proceed  in  eje^^ent  >againft  the 

3  Bro.  8S.         tenants,  nor  raife  the  rents  upon  flight  grounds,  nor 
J    tx.jun.  i^..  jgj  py^^  f^^  ^  ^^^^  without  application  to  the  MaAer, 

The  Lord  Chancellor  intimated  his  opinion,  (with-^^ 
^B.o.  3^5.        out  deciding  the  cafe,)  that  if  a  receiver  be  appointed 

by  the  Court  on  the  stpplication  of  a  mortgagee,  or 
other  incumbrancer^  and  he  afterwards  embezzle  or 
otherwife  wafte  the  rents  and  profits,  the  lofs  mull  fall 
on  the  mortgagor* 
General  order.        The  Matters,  on  the  fecond  fcal  after  TW«//f  terno. 

4  Bro.  157.        ji^  gyg|.y  ygg^^  ^j.g  ^Q  certify  to  the  Court  the  ftktc  of 

the  receivers'  accounts  in  their  refpedive  offices. 
Ttnantincommtn,      Tenant  in  common  in  poITeflion,  ordered  upon  mo- 
4810.414.        iJQ,^  jQ  gjyg  fecurity  for  payment  of  the  proportion  of 

rents  to  his  co<rtenant :  otherwife  a  receiver  would  ht 

appointed. 

EnatthfWtfi         Manager  of  an  eftate  in  the  ^^ //i^Vi  is  not  to 

indTuu  give  fecurity  faithfully  to  manage,  but  to  account  for 

^      ^^  produce,  and  to  conlign  fo  far  as  the  management 

requires  it ;  but  muft  have  a  difcretion  as  to  what  is  to 

be  applied  there.     A  .receiver  here  gives  fecurity  duly 

to  account,  not  for  faithful  management.    He  cannot 

fet,  let,  or  make  expenditures, without  application  tq 

the  Court;  a  manager  in  the  Wtfl  Indies  may. 
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Howacknow-    Tr\  £goONiZAi7CES  in  this  court  arc  commonlj  ac- 

Icdgcd.  IV  knowlcdged  before  a  Matter.    Vidfi  Mafters.] 

Leave  granted  to      Hp  ^  caufc  at  law  there  was  bail  and  judgment,  tb« 

K'Cu^Tce  defendant  brought  his  bill  in  this  court,  and  in  order 

to  obtain  an  injun<3ion,  did  by  order  enter  intoare** 

cognizance  for  hearing  the  caufe,  Vc>  and  thereupon 

h^d  an  injundion,  which  he  kept  on  foot  a  year ;  after 

^hich  he  furrenders  himfelf  at   law  in  difcharge  of 

his  bail.  .   The  defendant  in  this  court  then  moved 

for  leave  to  profecute,  upon  the  recognizance.     Upon 

reading  an  affidavit  of  notice,  it  was  granted  \  no  de<f 

fence  being  made  on  the  other  fidc.l 

[One 
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, ;  t^tit  ofi  the  clcik?  of  tl?e  inrolmcnts,  or  a  deputy, 
is  to  attend  the  acknovledging,  vacating,  or  cancel- 
ling all  deeds  and  recognizances.] 

An  action  at  law  will  He  upon  a  recognizance ;  How  fued. 
but  if  it  is  entered  into  in  purfuance  of  an  order  of 
this  Court,^  It  cannot  be  fued  othcrwifc  than  by  ^/cire  ,  Vcm.  313 ' 
faciai  in  this  court. 

A  recognizance  ^z%  inrolled  by  fpecial  order  of  the 
Court,  after  the  time  for  inrolling  it  was  elapfed,  the 
conufor  betwixt  the  date  of  the  recognizance  and  the 
inrolling  of  it,  borrowed  money  of  5^.  S.  upon  a  judg- 
ment, which  was  now  over-reached  by  the  recogoi-  ,  v«ro.  134. 
zance,  and  the  efiate  of  the  conufor  was  in  mortgage, 
prior  to  the  recognizance,  fo  that  neither  the  recog- 
nizance nor  the' judgment  could  reach  the  eftate  with- 
out the  help  of  equity — the  Court  inclined  to  give  thcx  p.  w.  340. 
preference  to  the  judgment  creditor. 

A  recognizance  not  inrolled  to  be  taken  as  an  obli-  inr^memu 
gation,  and  to  be  paid  as  a.  debt  by  fpecial ty.     It  may  1  Vcm.  751. 
be  inrolled .  after  the  time  has  elapfcd  ;  but  R  is  done  » **«^*  334- 
with  caution,  fo  as  not  to  prejudice  any  intervening 
purchafer.«^A  recognizance  not  regularly  taken  may  z  p.  w.  336* 
be  fued  as  an  obligation. 

Committee  of  an  infant  helrefs  having  given  a  re-  Form  of  recof 
cognizance,  conditioned  that  he  (hould  not  fufFer  the  "'p*°^* 
infant  to  marry  without  the  confent  of  the  Court :  *    *     '  ^  * 
the  form  of  this  recognizance  moderated,  vi%,  '^'  That 
the  infant  (hall  not  marry  with  the  committee's  pri* 
Vfty  wttbJQRit  the  confent  of  the  Court.**     Though  the 
Chancellor  faid,  be  did  not  like  to  vary  the  rales  of 
the  Courfr;  and  that  it  might  be  difficult  to  prove, 
that  the  committee  was  confenting. 

If  a  creditor  by  judgment,  fiatute,  or  recognizance, 
buys  in  the  firft  mortgage,  he  (hall  not  tack  it  to  his 
judgment,  lie.  becaufe  he  did  not  lend  the  money  on 
the  credit  of  the  land,  has  no  prefent  right  therein,  nor  2  p.  w.  491. 
can  be  called  a'purchafer. 

One  taken  upon  a  fupplicavit  and  continued  in  pri-  Suf^pncavit, 
fon  a  year  without  anyjrefh  threatening,  difcharged  on  ^  p,  w.  103, 
entering  into  a  recognizance  before  a  Mafter  in  100 /•  104* 
with  two  ful-eties  in  50  /.  each  to  keep  the  peace. 

On  motion  that  the  fecurity  fhould  pay  cofts  and 
inttreftj  from  the  time  the  recognizance  was  forfeited. 
Court  refufed  to  allow  cither  intereft  or  cofts  againft  Banb.  4, 5, 
the  fecurity^  or  the  principal. 

A  a  4.  '  Where 
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. '  Wh^e  die  oflbnee'ii^sv^antom^  tfaa  tceognsiiide 

Banb.  8S«         of  the  ofFender  was  difcharged*  -.  ":•  ? 


, '  % 


RECORDS,  PLEADINGS,  ENROL- 
MENTS. 

VIPB  . 

Decree. 
Order. 


'  n. 


Muft  bedcHvcr-  [ALL  pleadings,  commiffions,  and  certificates  ho* 

JJjJ^thcSix        -fl   longUig  to  the  Six  Clcpks  to  receive,  fhall, 

*  immediately  upon,  the  bringing  in  or  return  thcFtof 

into  this  court,  be  delivered  to  fuch  Six  Clerk^s  ova 

hand  as\fliall  beattoriirf  in  thecaufe^ocito  tkeh^ndt 

of  his  (Kl^uty  in  hi«  abfence :  And  no  depofitioss'or 

aufwers  taken  by  commiifion,  nor.  »iy  commiffions 

FOf.Ch.  107.1  *^  ^^  ^  opened  by  any  of.  their  under  clerks,  befoce 

they  be  fo  delivered.] 
Nbt  cbpftd  t^l        [No  bil),  anfwer,  or  other  pleadiog,  (haU  be  copied 
flicd.  by  the  clerk  before  the  fam&  be  daiyifited,  and  the 

hand  of  the  clerk  or  his  deputy  be  thereto  put :.  and 
the  clerk  who  delivers  it  to.be  copted^  fbait  be  adjudged 
equally  faulty  with  him  that  copies  it..] 
Diobedienee  of       [And  if  any  difobedience  in  any  of  tbe  under  chvks 
under  ^lerki.      of  the  faid  o£ce  appears  herein  j  the  Six  Clerks  (hall 
prefent  it  to  the  Mafter  of  the  Rolls :   and  if  it  be 
found  true,  fuch  clerk  (hall  be  difabled  to  fit  in  office 
as  an  under  clerk,  or  keep  a  defk  there^   and  fball 
pay  the  party  damnified  his  full  damages  and  cofts 
[Of  Ch.  55.]     he  (hall  be  at  ihertby.] 

NQCcarried  ^rom      f No  bills,  privy.feals,  warrants,  pleadings,  commif- 

the  office  tiU      ftons,  decrees,  difmiflions,  injun£iions,  or  other  re- 

^^^^  -  cords,   (hall  be  carried  out  of  the  Six  Clerks'  office, 

to  be  copied  or  otherwife  ufed^  unlefs  to  a  Mafier,  or 

by  order  of  the  Court,  or  of  the  .Mafier  of  the  Rolls, 

But  fo  foon  as  they  are  engro£ed,  enrolled,  copied,  or 

[Or,  Ch.  46.     ufed  in  the  office,  they  are  immediately  to  be  <»rried 

50*  107. 157. J    back  to  the  Six  Clerk.  J 

Not  o^ucord         [No  bill,  anfwer,  or  other  pleading,  (hall  be  faid  of 
till  filed.  rcvrord,  or  of  any  cffcft  in  court,  till  it  be  filed  with 

fucl^ 
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^mkk  cf  the  Sis  Ckrkt,  wtdi  whom  it  wght  W  re-  [Or.  eh.  94.) 
main.] 

[The  records  of  this  Court,  and  a  calendar  of  them.  Transferred  to 
are  to  be  transferred  over  from  the  Six  Clerks  to  the  ^heRoUichapeL 
Chapel  of  the  Rolls;   the  clerks  of  which  are  to  [Or.Ch.5a56.] 
receive  them  there.] 

[Together  with  decree-rolli,  arc  to  be  font  the  [0'.ch.64,65.] 
paper-books,  that  are  warrants  for  the  fame.] 

[One  of  the  clerks  of  the  enrolments,  or  a  deputy.  Attendance  ©I 
k  always  to  attend  the  acknowledging,  vacating,  or  Jor^ch  l 
cancelling  of  all  deeds  and  recognizances.]  '         **^ 

[After  acl^nowledgment,  they  ought  in  a  few  days  Recognizancet 
to  enrol  them,  and  to  carry  the  records  over  to  the  rp'^''^^ 
Chapel  of  the  Rolls  after  two  years  from  the  time  of  15J.*  170.]^ 
enrolment.] 

[No  recognizance  (hall  he  enrolled  after  fix  months    . 
elapfed,  except  the  Court  fee  fit  to  grant  it  upon  too*  [Or.Ch.  150.] 
tion  in  open  court.] 

*-[The  attorney  in  toe  catife^  upon  filing  of  any  Records  to  be' 
pleading!  or  record  with  him,  ihall  by  himfclf,  or  bis  i""jf;"';*,J*'** 
deptity  only,  transfer  the  fame  to  the  attorney  of  the  and  by  whom, 
•iber  fide,  or  his  deputy  \  without  trufting  any  other  [Or.  ch.  35.J 
clerk  to  do  the  fame.] 

[\qO£hi4r  1647.  Two  perfons  were  by  order  Enbetseiiitf , 
of  Court,  committed  to  the  Fleet  for  embezzelling  the  r!?'>,  , 
wcords  of  the  Court.]  ^^'-  ^^' « •• 

[One  detaining  the  records  and  writings  belonging  Detaining  re* 
to  the  office  of  a  new  examiner,  was  ordered  at  fais  ^n^'p. 
peril  forthwith  to  deliver  them.]  ^"'-  ^""^  ^♦•J 

[The  procefs  and  records  of  this  Courts  which  relate  to 
the  proceedings  in  equity ^  are  kept  in  feveral  dijfinit 
lundles  or  envies.} 

[the  file  of  fuhpoena-^ 
hillsy  and  is  called  alfo  the  >     [Bills  of  complaint  only.]  • 
firjipart.^  } 

iThe  fiUof  bills  and  l     j-gj,,     ^^^  ,j^^^ 

''^frV      f/'.n         Uions,e^r.] 
alfo  the  feeond  part.^        3         ^        •' 

[And  fo  tSttry  term  ha(h  a  general  part,  which  is 

called  by  the  feveral  progreflive  names  of  third, 

fourtbi  or  fifth  part*     And  the  part  and  year  is 

written 


What 


[Ti&If  corpus  cum  cau- 
ft,  gr  the  mace  bundle,  \ 
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;    'Written  on  tbr  back  fide  of  tht  torrfcl  <af  c&*cr  of 
each  part.]  '     '  \ 

f    [Writ?  of'itf^MS  eorjiut 
'  cum  cazffd,    and    the   bail$ 
taken  upon  the  fame  j  eer-^' 
tiorarieSf  with  the  ccrirficatCL 
of  any  plaint,  iite,  fronrr  any 
city  J   town  corporate,  bor 
rough,    or    county    court, 
there    depending    beiween 
party  and  party  ;   i^  like- 
wife  all   attachments   with' 
proclamation,    comtniiiibn^ 
of  rebellion,  and  tranfcriptd 
l^of  injunflions.} 
[7%e  fcfre  facias  i»»-  i     ,.- „       •       r  /••      i-    •     ' 
rf/>    marked    with   ^A,  (     LAU  writs  of /«r. /^^.^/, 

King's  head.]  J^^-J 

ZThe  file  of  certiorari  [     [  Wherctn  are  nil  bills  ex- 
hiUs»^  J  hibrted'.for  ^^^nVjJ 

[On  the  back  of  which 
are  contained  all  indenturesy ' 
\^be  ckfe  rolL]  ^  deeds,   and    recog'nizanibw, 

acknowkdged  m  the  C^urt . 
of  Chancery.} 
^        r     [In  which  are  contained 

l^heji<dgmentroll2     i^"J«ig'"en|s    decrees,  and 
••^     -^  ^  •*     j  difmiifions  that  are  gtven  iq 

(this  conrtO 
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[iS  an  order  of  Court,  whereby  exceptipris,  coiir 
-*    tempts,  irregularities,   matters  of  account,  jbid 
fuch  tike,  are  referred  to  a  Matter  to  examine,^  an4  • 
muke  a  report  of  to  the  Court,  or  whereby  he  is  fiqally 
to  determine  or  fettle  fome  matter.] 
To  wkom.  [The  reference  is  commonly  to  one  of  the  Makers 

fitting  in  the  court  when  the  matter  is  moY^d;  but 
may  upon  motion  and  caufe  fhewn  be  transferred  to 
another.] 

[Though 
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i.XTi^^gh  in  i^Qi^f  ^bt  teferenccs  are  abjblutelf  whon  necefTaiy, 
neceflary  for  the  eafe  of  the  Court;  as  tocaft  up; 
ftace,  And  adjyft  a€€oiint»,  perufe  court^^rolU,  and  other  . 
vntiogSy  which  would  take  the  Court  up  too  much 
time,  and  hinder  the  difpatch  of  other  bufinefs  of  more  r  p,  ai 
iweig^ht  ,aod  importance  ;  yet  in  many  cafes  they  occa-  Pr.  h[  CkTjjrj 
Hpn  gricat  charge  and  lofs  of  time.] 

*^'CNo. reference  (hall  be  of  theinfufficiency  of  an  an*  Special  cw(h 
fwef^witbout  alledging  the  fpecial  caufes  in  the  excep*  rcol^At' 44«.«. 
tionst}.  Toth.  49.J 

£Soake  think  it  defirable,  that  the  infufficiency  of  Opinion  con. 
apfwers  ihould  not  be  referred,  but  that  the  exceptions  fuming  the  arja* 
fliould  be  at  firft  openly  argued  in  court;  whereby  "*^ '*"^ *°"'* 
thofe  who  now  for  delay  only  put  in  frivolous  anfwer»| 
oc  move  to  refer  what  perhaps  they  never  read,  would 
needs  be  more  wary,  for  fear  of  giving  the  Court  caufe 
of  offence  :   and  the  matter  being  thus  determined  at 
once,  delays  would  be  prevented.     And  they  appre- 
hend the  Court  would  not  find  much  more  trouble 
than  nowy  upon  exceptions  to  Mailer's  reports,  and  ^ 

tht:  fuitors  ia  general  would  be  at  lefs  charge  in  their 
fuLJts^] 

£.No  reference  upon  a  demurrer,  or  queftion  touch*  Inwhttcafn. 
ingtbe  jurijCdidion  of  this  Court,  (hall  be  made  to  a 
M4fter;  but  fucb  demurrer,  ^r.  (hall  be  heard  and  [Toth,47.] 
j-uled  in  court.] 

[  Wbere  the  c^ufe  is  gone  (o  far  as  |to  examination 
of  witoefies,  no  r-eference  is  to  be  made  to  any  Mafttr 
of  the  court,  or  to  ariy.commiffioiiers  to  hear  and  end 
tbe  matter,  except  it  be  in  fpecial  cafes  of  parties  near  [Toth.  4S.] 
jn  blood,  or  of  extreme  poverty,  or  by  confent.3 

[The  matter  of  a  fait  here  may  be,  by  <;onfent,  when  made  to 
referred  to  arbitrators  ;  and  their  arbitration  will  be  *^^"'*^®'^ 
iti  nature  of  a  Mailer's  report,  and  may  be  excepted 
to*] 

[A  reference  of  the  ftate  of  the  cafe  is  to  be  fpar^'^^^sn  ^y  ^oa^ 
ingly  granted,  except  by  confent  of  the  parties,]  .  ^*'**' 

[Generally,  matters  of  account  (ej^cept  in  very  Matters  of  tc* 
vreighty  caufes)  are  upon  hearing  turned  over  to  a  ^^^^^' 
Aifouer  to  examine  and  report,  in  order  to  a  final 
decree,  with  fome  diredions  to  the  Mafter  in  what 
manner  be  ihall  proceed  therein,  and  in  making  his  [Toth.  49.] 
icport.] 

[The  like  toitrfe  of  reference  is  to  be  taken  for  the  Court-rolls. 
examination  of  coort^oUs,  touching  any  cuftoms ; 

but 
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but  tlie  eofiies  Aall  not  be  xefeciod  te  Mjctar  MiAcr^ 
p*oth.  49.]      but  to  two  at  the  le«ft»] 
Befort  htariog.  '    [If  both  pftfUeft  ccmfetit  to  Ml  examiaatieti  of  lae^ 

eounts,  to  make  the  caufe  mere  ready  for  fcearin;g)>it 
[Ibidem.]         may  be  granted,] 

I>r0ectdfnff  [The  Mailer  being  (hevn  an  order  of  rofitcem^ 

More  the  Maf*  and  the  party  who  fbewed  it  reqoefting,  ke.gWas  bitf 

^*  warrant  of  fummons,  whereby  be  appoints  ft  tiiDe.and 

place    (his  chUimber  commonly)    for  the  parciea  to 

attend  him  thereon,  (when  and  where  they  majtcome 

With  their  counfet,  cleric^  oir  folicitor,  ea  tbey  fee 

cauie,)  which  being  ferved  on^the^adver/e  party^  baa 

clerk  or  foHcifor,  by  ihewing  it,  and  delivering  I1 

copy  :   if  he  anends  not,  the  Mafier  grants  a  /eeodd 

fummons  peremptory;   when,  if  he  attend  m>i»  ^ 

Mafter  is  to  malce  his  report  ix  forte  of  the  oth^  dnit 

[iPx.Aln,  39.]  attends.] 

It  19  ufual  to  underwrite  all  warrants,  to. ibew/or 
what  they  are  taken  out,  and  upon,  what  to  rbe-at- 
^Hiir.  143.  tended,  ^  Ui  that  thi  plaintiff  has  hft  Ms  thapg$t\*  ^^UfA 
after  the  firft  warrant  to  pr oveed  on .  the  pkiiiiiti|f!a 
charge,  and  the  hke:  but  the  firft  warmixt  itii/cUionat 
if  ever,  attended  upon  by  the  ad  verfe  foitcitor^or^klk 
in  court, beca^ife  they  are  in  general  not  fut niihediwitli 
office  copies  of  tht'pKoceedings  left  with  the  Maftet. 

[In  an  account,  or  taxing  cofis,.  before  a  M^rfUr, 
vpuchert  or  proofs  are  generally  e^pe^d  te^  -every 
thing  that  has  not  a  kind  of  moral  •certaintyi  or  via* 
lent  prefomption,  or  appears  net  of  itfelf  as  «  fteeef- 
ftry  concomitant  or  ccnfequence  of  fome  ptbectbi0g 
already  proved  or  certain ;  wherefore  copies,  briefs, 
and  papers  in  the  caufe  of  all  forts  are  to  be  Carefully. 

[iPx.AIn.39.]kept«]  r 

[If,  before  she  Mailer^  cither  parly  [by  his  counrel, 
clerk,  or  folicitor]  admit  a  matter  of  faA^  the  Ms|Aer 
fball  take  a  memaratidum  thereof  in  his  book  0/  fminiitcs 
or mimcrandums^  and  the  partyadmitting  OiaUiA  bis  pre* 
fence  fubfcribe  fudi  minutes  or  mimpraniums ;  ■  wl^cb 
fubfcriptions  (ball  be  conclofive  to  the  party  00  wbofe 
behalf  the  fame  was  fo  fobfcribed,  fo  as  the  odier  lide 
[Or,  eh.  aoi.]  iball  ROt  be  put  to  any  procrf'  of  the  mailer,} 

[Money  being  paid  into  court  here,  upon -obtaining 
an  injunclbion  to  ftay  proceedings  at  law,  Uie  complain* 
ant  offered  the  defendant  here-ihottld  have  the^ssooey 
prefently,  and  he  would  go  before  a  Matter  wicb*  bim 

to 
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to*  fettle  what  more  was  due  to  him  for  prioeiml  aii4 
intereft,  and  for  cods  here  and  at  law,  the  report  ttf 
be  procured  in  t  week^  aiul  the  money  reported  to  be  , 
paid  in  a  week  more ;  which  the  defirndant  agreeing 
to»  the  Court  fo  ordered  ix  affenfu  parthtm^  and  that 
the  defendant  fhould  upon  receipt  of  the  monejr  ac- 
knowledge iatisfafiion  at  law^  and  the  cooiplainaot 
Should  difoiifs  his  own  bill.J 

[By  order  27th  February  1667,  parttea  are.  at  their  PraoTitobe 
)HMril  to  make  their  full  proof  before  publication :  but  "^!  ^^ 
if*»  after  hearing  there  be  a  reference  to  a  MaSer  for  '^^"^* 
the  ftating  an  account,  or  fuch  like  matter,  and  he 
ihall  find  any  particular  points  or  circumftances  need- 
ful to  ground  his  report  upon,  which  are  not  fully 
proved,  nor  could  properly  be  examined  to  before 
the  hearing  of  the  caufe,  he  (hall  dittA  the  parties  to 
draw  interrogatories  to  fuch  points  or  circumftances 
oh^y,  and  examine  thereupon  in  court  by  the  exa- 
miners, if  the  witnefles  be  or  reflde  within  ten  miles 
vf  Loni$n  \  but  if  further  oflF,  and  the  parties  defire  it, 
be  may  dire£l  a  commiffion  into  the  country,  which 
is  to  be  made  our  by  the  Six  Clerks  ;  and  the  publi- 
catron  {ball  pafs  according  to  the  courfe  of  the  Court  [Or.  Ck.  »€.] 
in  fuch' cafes.] 

[It  feems  the  more  common  way  now  19,  not  to  Mtfttr  amwi 
examine  to  a  matter  of  account  before  hearing,  but  ''l^  *^°*" 
after,  before  a  Ml^fter,  if  the  wirncffes  be  10  town,  isfr.  "vm?jiiju  6pr. 
If  not,  then  by  commiffion  to  be  direded  by  the 
Matter,  upon  order  for  his  being  armed  (a$  they  call 
it)  with  a  commiffion;  though  it  (hould  feem  by  the 
foregoing  order  he  ftands  always  armed.] 

{Where  a  truft  is  confefled  byHhe  defendant's  an* 
fwer,  there  needs  no  further  hearing  of  the  caufe ;  but  .  ,   > 

a  reference  is  prefently  to  be  made  of  the  .accounts, 
-  and  fo  they  are  to  go  on  to  the  hearing  and  ftating  of 
the  accounts.] 

[A  Mafter  dying,  the  Court  ordered,  that  the  feve-  Caofetrantfefea 
ral  matters  referred  to  him  fliould  be  transferred*  to  ^^°*"®^*^""**^" 
another ;  and  further  ordered,  that  all  books,  papers, 
l^i,  that  concerned  the  caufes  referred  to  the  deceafed, 
fhould  be  transferred   to  fuch  living  Mafter  when 
demanded.] 

[It  was  an  ancient  and  ufeful  pradice,  that  the  Re-  Certificate  from 
gifter,  within  ten  days  after  the  end  of  every  term,  '***  Reg»ft«'  ot 
certified  to  the  Lord  Chancellor  what  references  de-  "  "•'*^* 

pended 
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[Com  Sol.  44. 
Com.  A  tt.  447.] 
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Swta  under  40  x. 
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I  bu«.  39S. 
Se.snd  rgference, 
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pendec)  in  the  hand  of  any  Mafter,  and  how  long  they 
had  depended ;  that  <b  if  any  of  tBeoi  had  depended 
over- long,  the  Court  might  require  an  account  there- 
of from  the  Mafter,  and  quicken  him'toadifpatch.J 

A  folicitor's  aflent  (o  interlocutories  may  bind,  bnt 
not  to  a  reference  finally  to  determine. 

In  matters  of  account  where  fums  are  forty  (htllingS 
or  under,  then  the  party  making  an  affidavit  in  writ* 
ing  before  the  Mafler  (if  the  party  lives  in  town,  o^' 
if  in  the  country  before  a  Mafter  JCxtraordinary)  that 
fuch  Turns  have  adually  been  paid,  the  fan^e  will  be 
allowed  by  the  Mailer  on  the  party^s  own  oath. 

No  perfon  is  regularly  to  obje£l  to  or  defend  the 
proceedings  before  the  Mailer,  upon  taking  accounts 
or  taxing  cofts,  but  fuch  of  the  parties  as  (hall  pay 
for  an  office  copy  of  fuch  accounts,  or  bill  of  coils 
from  the  Mailer. 

On  a  reference  to  a  Mailer  to  ftate  an  account 
upon  a  mortgage,  all  money  paid  as  furety  (ball  be 
reckoned  as  principal  money  from  the  time  of  payment, 
and  Intereil  to  be  allowed  accordingly :  and  if  lands 
in  fee  and  for  life  be  joined  in  mortgage,  if  the  fee  be 
not  fufficient  at  the  Mn^c>  the  life  inall  be  valued  only 
as  it  was  at  the  time,  fix  or  feven  years  pufcbafe,  and 
not  according  to  the  enjoyment  fince,  be  it  twentj 
years  or  more.— P^r  Bridgman  Ld.  Keep. 

Jf  a  bill  be  referred  iox  fcandal  and impiriinence^  and 
fo  reported,  exceptions  taken  to  the  report  and  al« 
lowed }  the  plaintiff  (hall  have  the  cofts  of  the  refer* 
ence,  but  on  exceptions  to  the  Mailer's  report  of  irrt' 
gularitj  being  allowed  he  (hall  not  have  cods* 

Where  the  matter  in  a  caufe  has  gone  to  a  reference, 
the  party  cannot  except  to  the  award,  but  it.  muil 
come  on  upon  further  dire£lions. 

If  a  reference  to  the  Mafler  was  large  enough  to 
admit  the  (latement  of  all  the  circumdances  of  the 
cafe,  and  no  exceptions  taken  to  the  report,  the  Court 
will  not  grant  a  fecond  reference  in  refped  of  circum- 
flances  which  the  Mafler  may  not  have  dated* 
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I^TTHIS  officer  is  appointed  by  the  Crown:  under  By  whom  ap. 

*    him  are  four  deputies,  who  attend  the  Court  in  P«»n««^. 
their  turns,  by  two  at  a  time.] 

[The  Regifter's  office  is  tc^  note  down,  draw  up.  Hit  office 
enter,  and  keep  the  decrees,  orders,  publications,  and 
ifijun(5lions>of  this  Court,] 

fThe  Regifter  s  arc  to  be  fworn,  for  the  due  execution  Swom. 
of  their  office.]     •  '^'^- 

The  Lords  Commiflioners  of  the  Great  Seal,  19th 
jfpril  1660,  ordered  books  and  papers  taken  out  of 
the  office,  and  carried  to  another  place,  (pending  t 
reference  of  parliament,  touching  the  office  of  Regif- 
ter,) to  be  brought  back  to  the  office  at  Symond'slnn^  [Or.Cb.7«>7i.] 
without  prejudice  to  the  right  of  the  parties.] 

Rules  and  attachments  are  to  be  entered   in  the  Hit  office. 
Regifter's  office,  by  one  of  the  entering  clerks,  '  ^""  *^* 

In  his  office  are  filed   all  reports   froni   the  Maf- 
tcrs  upon  rcferentes,  and  all  exceptions  taken  to  any  n>y, 
of  the  Matters'  reports. 

All  caufes,  pleas,  demurrers,  and  exceptions  arc 
entered  by  the  Regifters  in  the  paper;  but  they  are  xHarr.y/. 
not  to  enter  any  plea  or  demurrer,  unlefs  the  order 
for  it  be  brought  to  be  drawn  up  at  leaft  /our  days 
after  fuch  order  is  pronounced  for  arguing  fuch  plea 
or  demurrer,  &c.  and  afterwards  no  alteration  £hall 
be  made. 

Minutes  of  decrees  taken  by  the  Regifters  are  to  be  • 

read  in  open  court,  that  if  there  be  any  miftakes 
the  cbunfel  may  fpeak  for  reftifying  them,  whilft  freih 
in  memory  :  but  this  h  feldom  done  now. 

By  ftat.  12  Geo,  i.  r.  32.  two  orders  of  the  Court  of 
Chari^ery,  in  the  a£l  fet  forth,  are  confirmed,  and 
thereby  [inter alia)  it  is  direfted,  that  all  fecuriyes 
belonging  to  the  fuitors  of  the  court,  to  be  delivered 
out  of  the  bank,  ;ire  to  be  certified  by  the  Reglftec 
to  the  Mafter,  what  fecurity  is  to  be  delivered  our, 
together  with  the  numbers,  dates,  and  fums  of  fuch 
fecurities,  and  the  names  of  the  caufes  wherein  the 
fame  is  to-be  delivered  out. 

When  flock  is  to  be  transferred  to  fuitors,  the  Re*  Ibid, 
gifter  is  in  like  manner  to  certify* 

And 
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•    *  # 

And  when  it  is  to  be  paid  out  of  the  bask,  the  cbe< 
quer-note  on  the  bank  for  payment  muft  be  counter* 
*    figned  by  the  Regiflen 


u:h«n. 


■M«»i««MMHM»«>«^>Ai««rai[Mn«HHak 


REGISTER  OF  THE  AFFIDAVITS^ 

l^tJlS  office  ift  to  file  all  affidavits  in  this  Court:] 

^^  He  makes  copies  of  the  fame,  which  are  figned 

by  himfelf  or  his  deputy ;   he  alfo  iflues  certificates 

under  his  or  his  deputy's  hand,  when  required  on  anf 

1  Harr.  78.        extraordinary  occafion. 

Affidavits  in  this  Court  are  generally  to  be  filed 

before  the  fame  are  exhibited  or  produced  io  court  to 

ground  any  orders,  writs,  or  motions,  &r.  likewife, 

copies  are  to  be  made  by  the  Regifter ;  and  no  counfel, 

Ov^.Ch.7.       clerk,  6r^  {ball  give  any  affidavit  in  evidence,  which 

1  nlrr.  7^.        is  not  filed  and  regiftered  in  the  Affidavit-office. 

[This  office  is  granted  by  letters  patent.] 


•*• 


RE.HEARING* 


VID£ 


Hearing. 
Rcplicathn. 

[XT/ HERE  either  party  is  not  fatisfied  with  the' 

^  ^     order  made  on  hearing,  upon   his  petition, 

fhewing  fome  caufe  for  a  re-hearing,  figned  by  two 

or  more  counfel,  one  at  leaft  of  which  was  coupfel  in 

the  caufe,  or  is  of  good  note  in  the  court,  fignifying 

that  they  conceive  there  is  good  caufe,  the  Court  will, 

before  the  order  is  figned  and  enrolled,  order  it  to  be 

[iPx.Aim.  15,]  re-heard.]  r        «- 

Petition,  Mid  [If  the  caufe  was  heard  before  the  I-iord  Keeper, 

to  viMin.  the  petition  muft  be  to  him  ;  if  before  the  Matter  oJF 

the  Rolls,  Chen  either  to  the  Lord  Keeper  or  to  him  ^ 
but  it  is  ufually  to  the  former,]  and  now  it  is  always  fo, 

a  Ham  647.      whether  the  caufe  be  h^eard  before  bis  Lordfliip  or 

any 
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^^y.S^-^^j^  J"^^8^*  fi^^^^.S  f^f  himyor  before.  tbeMifter. 

of  the  "Roils  :  for  whoever  may  have  heari  the  caufe, 

it  is  the  Chancellor's  decree,  and  muft  be  figned  by  ^^^^^  -  ^^  ^^^ 

tim  b^pr^e  it'\is  iiirolled,  which  is  done  of  courfe,  un-  c.  3*0. 

le£i  .;i..4ce/Ji»eai;ii3g.  be  delired. 

.    [Two  days  at  leaft  before  the  day  appointed   for  Loti  Keeper 

re-hearine,  the  party  appealing  fhall  attend  the  Lord  *?^e'>de<>.w  «l» 

*r  .\i        .'^"Irir  1  i  the  optitioa  and 

4^eper  with.a  true  Copy  of  the  order  or  decree  ap*  decrrt* 
jpealed  froni^  and  of  the  petition  upon  which  the  re« 
heajdng'^j^^s  granted;,  that  his  Lordjfhipmay  be  apprized 
of  the  order  and  decree,  and  the  objedtioiis  againril  the.  Or.  ch.  i85«  ~ 
feme.]-    •      :#  ^ 

^  [a-atb  Jliiji,  *686,  it  was  ordered,  that  no  re-hear-  Depofit. 
ing  or  appeal  (hould  be  granted,  except  thb^ppellalit 
(Iiauid  d«po6t  fivi  pounds  in  the  regi  (let's  hands,  to 
recompenfe  tl^e  other  pa^rty  in  cofts,  if  on  fuch  te^ 
hearing  he  (hould  not  he  relieved.  But  by  ^  Luejr  or^ 
4er  t^  fmi^dsm^^  to  be  depc^fited  :  and  by  a  yu  hur 
^rd$r  twei%^  pounds.  i&  to  be  depofited. } 

[The  caufe  is  commonly  on  the  order  appointed  ta  When  fet flow*, 
ly^  fet  down- foiT  iuch  a- day. ] 

^  [If  the  twenty  pounds   be  paid   fome  convenient  Dcpofit,  i^htn 
time  before  the  day,  (as  four  or  five  days,)  it  is   faicj  P*^*** 
to  be  fufEcie^it.j 


or 

pealed 

but; that  ^he  party  in  pofleffioo  of  the  order  or  decree  r^^  ^^^^    ^^ 
iball  ,be  a^  liberty  to  proceed  therein,  as  if  no  re-hear-  ot.  Ch.  167.] 
ing  was  graated.j 

[An' order  was  had  far  re-hearing  ;  but  fome  oppo-  Depolit  dmdcd, 
fition   being  afterwards  made,   and  fomewhat  which 
yras  atjedged  as  a  caufe  for  re-hearing,  being  referred 
to  a  Matter  \  on  his  report  the  order  was  difcharged  : 
and  the  Court  ordered  five  marks  of  the  ten  pounds  1 

depofited  fn  the  Regifler's  hands  for  the  re-hearing 
to  be  paid  the  plaintiff,  in  whofe  favour  the  decree 
had  been  made,  for  his  charge  of  the  inocions  and 
attendances^] 

[Where  a  plaintiff,  in  a  bill  of  revivor,  omitted  (o  la  wkatcafc* 
pray  proccfs  againft  one  of  the  defendants,  yet  feve- 
ral  motions  being  afterwards  made  in  his  name  in  this 
fi/ir,  and  a  commiffion  executed  in  his  nanle,  and  then 
a  decretal  order  paflfed  ;  this  omi/Iion  was  held  to  bft 
no  caufe  for  a  re-h^aring,   the    defendants  having 
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[i  Ch.  Rep. 

25».] 

Tie  whole  egujt 
%  P.  W.  300, 


New  evideoee. 


made  this  peribn  a  party  by  the  proceedings^  and  alF 
having  fubmitted  to  it,  his  name  muft  be  ufed  a$  a* 
defendant  to  the  end  of  the  caufe. j 

On  a  petition  to  re-hear,  the  caufe  i$  open  as  to  the 
Ttfhole  and  every  part  thereqf  with  refped  to  the  de^ 
fendant ;  but  with  refpeft  to  the  plaintiffs,  it  is  only 
open  as  to  thofe  parts  complained  of  10  the  petition. 

On  an  appeal  from  the  Rolls  to  the  Lord  Chancel* 

Prec.  Cb.  496.   lor,  the  appellant  is  at  liberty  to  read  new  proof,  and 
GUb.  Rep.  150.  offer  what  he  can  againft  the  decree.     Fidi  Prec. 

a  Vern.  464.       ^  1  rr  ' 

^  '       Ch.  295.     I  Vern.  443. 

But  in  another,  cafe  it  was  determined,  that  oh  an 
appeal  the  whole  cafe  is  open  ;  but  on  a  re-fac^ring, 
only  to  much  as  is  petitioned  againft. 

It  has  fince  been  determined,  that  on  an  appeal  front 
the  Rolls,  the  Appellant  may  read  new  evidence,  prcP 
vided  he  will  give  up  his  depofit. 

Upon    re-hearrng  a   caufe   which  was  originalljr 


Howard  t,  Col- 
Icy,  Tiin. 
XI  Geo.  X. 


s  Aik.  4oS* 
Eoto  caufe  to  he 


""l^'f^y""  heard  before  the  Chancellor,  it  muft  be  opened  as  ^ 


2  Atk.  50 
^fter  twoyears* 

Atah*  89. 

Cenjent. 
Amb.  229* 

Koricck 

1  Vez.j  011,45. 

Petition. 


I  Harr.  551. 


\ 


3  P.  Will.  8. 
nore  D. 

Perjury  4 

z  Vera.  4^3. 

Caveat, 

I  P.  W.  f  09. 


cafe. 

A  decree  nt/f^  and  on  defendant's  not  appearidlg9. 
made  abfolute :  two  years  afterwards  the  caufe  waf 
ordered  to  be  reheard  on  terms.  * 

No  appeal  or  re-hearing  lies  upon  a  decree  made  hf 
confent.     Sed  vide  3  P.  0^1L  243. ' 

Two  days  notice  fufficient  to  ripply  for  a  re- 
hearing. 

If  a  matter  of  fafli  be  miftaken  at  the  hearihg,jt  it 
to  be  fct  right  by  re-hearing,  ^nd  not  otherwife  :'%ui 
if  it  be  a  fmall  miftake,  it  is  fometimes  refiiiied  by 
petition  to  the  Chancellor;  or  Mailer  of  the  kolls^ 
who  heard  the  caufe  y  praying  that  all  parties  may 
attend  the  Regifter  with  the  minutes,  and  that  they 
may  be  re^lified,  which  is  done  if  the  Court  fees  oc« 
cafion.  . 

Re-hearings  are  entirely  in  the  difcretiori  of  the 
Court,  and  alfo  what  ihall  be  done  thereon ;  and  the 
Court  has  refufed,  on  the  circumftances  of  the  cafe, 
toxlifcharge  an  order  for  a  re-hearing,  though  at  'the 
diftance  of  twenty-four  years. 

If,  after  hearing,  a  witnefs  is  convided  of  perjury, 
advantage  m;3y  be  taken  of  it,  on  a  re»hearing.  ] 

If,  after  a  decree,  a  caveat  be  entered  to  ftay  the 
figning  and  inrolling,  it  ftays  the  figning  twenty- eight 
days;,   not  only  firom  ^onouncing  th^  decree,  baft 

twenty* 
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Mtchty-clgbt   days   from  prcfentlng  it  to  the  Lord 
Chancellor  to   be  inrolled,  and  notice  given  by  the 
Lbrd  Chancellprt  Secretary  to  the  other  fide. 
"' If  *fth6f  party  intends  to  rc-hcar  the  caufe,  the  Cavtst, 
Stfk  Rep  to  be  taken  is,  to  enter  a  taveat  with  the 
Sebt'etarybf  Decrees  and  Injun6!icns;  and  when  the 
decree  tdtnes  to  be  inrollcd,  the  Secretary  muft  fum-  *  Hirr.  64S. 
itions  thb  party  upon  his  caveat^  and  give  him  notice  ' 

that  the  decree  is  come  to  his  hands,  for  the  purpofe 
of  ^  being  inrolled  by  the  Lord  Chancellor.  Fide 
JlppenL 

Pot  the' form  of  the  caviat  atid  manner  of  entering 
it,  fee  I  Harr.  648. 


r^* 


•  II       #      '    '  ■ 


^  REJOINDER, 

r T  S    the  defendant's    allegation    to  the  plaintiff's  What. 

^  replication,  whereby  he  endeavours  to  weaken  the  rweft.  Pr« 
plaiDtiif 's  replication,  and  ftrengthen  his  own  an-  fea.  195.] 
fwer.] 

!*' [Therefore  it  muft  aly^ays  purfue  and  confirm  the 
at\fwer,  and  fuiRciently  avoid  and  traverfe  every  ma*  [ibUem.] 
terial  point  of  the  replication.] 

[If  the  plaintiff  hath,  replied,  the  defendant  may,  Rejoinder  gratis. 
if  jle  will,  rejgin  gratis^  and  force  the  complainant,  to  [Coai.Att»4i9.] 
CQme  in  commif&on.] 

[But  if  the  caufc  be  not  at  iflue,  by  reafon  of  fome  Surrejoiii4er,&c. 
new  ipatter  difclofed  in  the  defendant's  rejoinder  that 
requires  anfwer,  the  plaintiff  may  furrejoin ;  and 
f6  the  defendant  may  ad-furrejoin,  or  rebut  to  the 
plaintiiF*s  furrejoinder,  if  there  be  caufe,  which  rarely 
happens,  and  is  now  feldom  or  never  ufed.] 

[If,  after  the  caufe  is  at  iflue,  the  complaFnant  re*  ComniiSon  ex 
fufc  to  ffo  to  commiffion,  the  defendant  may  have  one  ?!!*** 
$}t  parte  to  examine  his  witneiles.J  *■  ^ 

'    [The  defendant  having  appeared  upon  t\ie  fubpoena^  When  the  rule 
t^  rejoin,  or  after  the  return  and  affidavit  ot  fe r vice,  to  rejoin  iiout»3> 
and  after  the  rule  to  rejoin  is  out,  the  defendant  (hall 
npt  rejoin,  but  the  complainant  may  proceed  to  exa-  [Com.Att4i9.] 
minatioi)  of  witnefles.]  ,. 

t  A  fuhfoena  to  rejoin  againft  three  j  two  are  ferved ;  Examkationi 
if   Che  plaintiff'  proceed  to  examine^  the  party  not 

B  b  2  fi^rved 
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.Pr.  H.  Ch.  1,5.    fcrvcd  /hall  not  be  concluded  by  thcfc  examinatio^ar^. 

being  no  party  thereto,]  .    ^ 

^tfed^"**^*  According  to  the  prefcnt  coiirft  of  the  court,  re^^ 
joinders^  Surrejoinders^  rebutter Sp  ^nd  fiirreJfuiUri  9xr£ 
difufed.  New  matter  offered  by.a,  defendant,  ia,a^  ^jp,^^ 
fwer,  which  formerly  gave  rife  to  a  Ipecial  replication^ 
being  by  the  prefent  mocje  of  prafiice  introducieid  IntiOi* 
the  bill,  by  way  of  am^odinent,.  and  a  caufi?  being  at, 

Hmd,  2^1,  j^yg  jjy  jjjg  replication,  a  rejoinder,  is.  n.ever^a(^^«dly , 
filedw  .   •        f    '    ^   . 

It  may  not  be  improper  to  obferve,  that  although 
a  rejoinder  i§.  feldom  or  never  filed;  yet  cafes,  roary" 
arife,  in  which  a  rejoinder  may  poQlbl^  be  i^c^^fjr, 
as  where  a  plaintiff  in  a  caufe  has  examined  a  wikne^ 
de  bene  eji^  and  afterwards  replied,  without  proceed*- 

Hind,  tgi,        ing  to  ferve  z'fubpoe'na  to  rejoin,  the  dUfeildanniiair- 
immediately  file  a  rejoinder,  and  compel  the>  plaintifF 
to  examine  in  chief  ,hi$  witnefs  examined  dthene  tffr^ 
a  negledl  of  whith  will  render  the  depofitions  taken 
de  bene  {^nugatory,  if  the  witn^s  live  Jong  ^noqgji.. 
to  be  examined  in  chief.  -^  , 

ifluc  joined.  Wherever  the  replication  is  filed,  'althT)ugh  reJiJin- 

ders  are  out  of  ufe,  in  order  to  clote  the  lUhtonteftatio,. 
ifTue  muft  be  joined  by  afSgning  a  probatory  tenti^to 
the  defendant ;  and  this  is  done  hy  Juhpcena^  requiring 
him  to  Appear  to  rejoin,  unlefs  be  wilt  appear  gratis^ 
The  efFe£l  of  this  procefs  is  merely  to  put  the  caufe 

Hind. 293.  completely  in  iffue  between  the  parties.  According, 
to  the  modern  praSice,  aft^r  the  return  of  i\\^  fubfoena^ 
to  rejoin,  f  which  by  order  obtained  of  courft;'.  is  Apvr 
ufuaily  made. returnable  immediately,)  the  parties  pro- 
ceed to  the  examination  of  witneflcs,  to  fupport  the 
fafls  alledged  in  the  proceedings  of  each  fide^  For, 
after  replication,  the  defendant  may,  if  he  will,'  rejoiu 
gratis^  and  force  the  plaintiff  to  commiffion,  or  take 
it  ^jr  parte* 

Replication.  No  fruit  fliall  be  taken  of  2^v\y  fubpetna  ad  rejungen^ 

dwny  unlefs  there  be  a  replication  firft  entered  with 
and  filed  by  the  plaintiff's  SiTT  clerk  in  the  catife,^ac- 
cording  to  the  courfe  of  the  court,  before  the  iflui eg 

Or.Cb.  45  102.  out  of  the  faid  fuhpccna^  or  al  leaft  before  the  j-eturn 
"        .  thereof  J    and  the  parties  upon  whom   fuch  fub^esna* 
fball  be  ferved,   finding  no  replication  fo  filed  before 
the    return    thereof,   Jhall  have   the  ordinary  cofts,' 
taxed. 

Tke 
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The  plaintiff  having  by  his   replication   put.  the  Hina.s94. 
defendant's  aafwer.  in;  iiTue^  to  Aipport  the  points  of 
iris  bill  by  tfeftimony  of  witrtefles,  he  muft  fue  out  and 
ferve  ^fubpctna^  requiring  the  defendant  to  rejoin  and 
join  iti  commiffion.     This  writ  may  be  made  return*  ^ 

able  on  any  day  certain  in  term.  It  may  be  (erved 
S)y  delivering  the  label  to  the  defendant  perfonally, 
Shewing  him  at  the  lime  of  fervice,  the  body  of  the 
ivrit  under  feal,  or  by  leaving  the  body  of  the  writ, 
.under  fcal,  at  the  defendant's  dwclling-houfe,  or 
|>lace  of  abode,  with  one  of  the  family. 

But'thc  moft  lifual  method  is  to  apply  by  motion 
jn  court,  or  petition  to  the  Matter  of  the  Rolls,  for  Hind.  294* 
»  fuhpcena  t  rejoin^  returnable  immediately^  And  that 
Jkruia  on  the  defendant' z  clerk  in  courts  may  he  Aeemed 
^ood  fervid  on  ^he  defendant.  This  is  entirely  of 
coMrfe,  ami  never  rt-fafed.  And  in  a  coun(try  caufe 
it  is  added,  that  the  pJaintiff  may  be  at  liberty  to  take 
'out  a  commiifion  for  the  examination  of  witnefles^  1 

freturtiable  without  delay,  wi  h  liberty  to  execute  the 
fame  in  term  time,]  with  the  ufual  direftions  :— 
*  Which  arc,  that  the  defendant's  clerk  in  court 
fsay,  vn  (bur  days  after  fiotice  thereof,  join  in  com^  EGnd.ft94« 
tnifl^n,  and  flrike  tammiffioners'  names  with  the 
piaintiff^s  clerk  in  court;  or  in  default  thereof/ that 
th^  plaintiff  may  be  at  liberty  to  take  oat  a  commif- 
tlion,  di^eded  to  his  own  commiiSoners. 


RENT. 

VIDB 

R^eiver. 


'<  . 


f  qAID,  where  a  party  is  by  order  of  Court  to  be  put 
*^  Into  poflefHon  af  lands,  the  Court  will  ofteh,  uport 
motion,  order  the  rents  to  be  in  the  meanwbilqilayed 
in  the  tenant's  hands.     Fide  Motion.']  { 


I » •  ,-' 


-11  ^  4  ...•  • 


Bb3 


Wha»» 


C    374    3 


REPL-ICATION. 

( I S  the  plaintifF*s  2^nfwer  or  reply  to  tbede^enjim^ 
-*   anfwer.J  .     . .,  ^ 

|||w4f4w«*  [The  replication  cnuft  be  generally  except   th«  de^ 

fendant,  by  his  anfwer,  offers  new  matter,  which  will 
not  be  bxougbt  into  iffue  by  the  hill  and  aofwefft  or 
that  be  denies  only  one  or  fonne  few  points.'] 

[Said,  fpecial  replication  and  fur-repinder  s^rc  nQw 
put  of  ufe;  and  the  plaintiff  is  to  he  relieved  according 
to  the  form  of  his  petition.]  .    ;  . 

[It  ofiuft  affirm  and  aver  the  bill  to  be  UufSi  a^4 
mvift  cGinfeis  and  avoi^^  or  tr^verf^  and  dcpy  tl^e  au|«> 
[Pr.H.Ch.14.1  fwer.J    ,  /  „ 

[it  muft  be  (hort)  and  touch  the  fubftao^e, of  .(^ 

[And  it  noufl  by  no  itaeans  be  a  departMre^fr^ofi  tbf 
bilU  for  the  plaimiif  muft  have^  his  decic^  fis^^^ibm 
Fr.  H.  Ch.  14.  formam  pititi$nh*]  ,   .  » 

,      [It  oiuft  contain  no  new  matter,  cp^j^epc  h  b%,ui 
avoid  matter  fet  forth  in  the  defendant's  aofwenj^ 
When  not Ae.         [If,  upon  the  ai|fwer  alf^ie,  .without  f^l^ther  prQoi^ 
cefiarjr.  there  be  fufficient  ground  for  a  final  order  or  decre$^ 

t|)e,  plaintiff  jChall  proceed  to  hearing  withoi|t  replying, 
or  examination  of  wicneiiesi;  as,  if  ti^e  con^plai^a^i^ 
makes  his  title  by  a  will  or  other  conveyancei  \a  i^e 
defendant's  hands,  and  the  defendant  by  anCwer  cpo^ 
fefles  it.] 

(3ut  it  is  to  be  mtedy  that  in  fuch  cafe  the  anfivw 
[To^.  55.}       will  upon  hearing  be  adoiitted  true  in  every  point*] 

[If  it  be  needful  to  prove  one  qr  a  few  particular* 
points,  the  plaintiff  is  to  reply  to  thofe  points  only,  on' 
pain  of  cofts  for  the  copies,  or  otherwife,  as  the  cafe 
^all  require,] 

[Where  the  defendant  dotl\  difclaim,  or  doth  no^ 

anfwer,  but  pleads  or  demurs,  the  plainiiff  is  not  to 

reply :    and   if  be  doth  ferve  the  defendant  with  ^fahm 

[C^m.  Sol.  i8«   pcena  to  rejoin,  the  defendant  may  have  coifts  for  the 

Tuth.  15.J         unju ft  vexation,] 

[Where  a  truft  is  confef^^ti  by  the  anfwti^,  there 
needs  nothing  further  but  a  I'efereace  of  the  accounti^j^ 
and  fo  they  are  to  go  pn  to  the  bearing  of  the  ac- 
count?, isTc]  .         .        - 

[Thougli 


[•  Toth.  50.] 
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[Though  the  plaintiff  happens  to  need  no  witnefs  ott 
his  part;  yet  it  may.be  fometimes  neceflary  to  reply 
4ind  put  the  defendant  upon  proof  of  fomewhat  in  his 
anfwer;  as^  if  he  confefles  the  matter  alledged  by  the 
plaintiff,  'but  fets  forth  (bme  further  matter  in  bar  ^f  C^'*  <Aliii«  14.] 
the  plaintiff's  equity.] 

» [If  the  plain^ff  reply  to  an  anfwer,  and  without  re*  Whefe,ij«tw!th- 
jofnder,  or  rules  given  for  publication,  bring  the  caufe  tSn^he'aSflT" 
io  hearing,  the  anfwer  ihall  be  taken  wholly  true,  as  if  Aaii  be  ukea 
there  had  been  no  replication;  for  the  defendant's  op-  *ob?tnie. 
pottunlty  of  proving  the  anfwer  is  taken  from  him.]  3  p?  w?mV*^ 
'^ifi/fvi^f,  if  it  be  an  infant's  anfwer.  '     *      *     . 

[If  the  plaintiff  go  to  hearing  on  bill  and  anfsver  ;  RepiicatiQn»f(pr 
and  the  Court  fhall  not  fee  caufe  to  make  a  decree  >i««»"»f» 
thereuppn  /or  want  of  fufficient  matter  confefled  by  the 
anfwer,  the  bill  ihall  be  difmiffed  with  cods,  or  the 
plaintiff  may  be  admitted  to  reply  if  he  defires  it,  pay-, 
ifig  down  five  pounds,  0/  fuch  other  cofis  as  the  Court  , 

ftall  think  fit  for  the  day,,  within  four  days  after  fuch 
bearing;  which   if  he  does  not,  the  difmiffion  muft 
ftand^  and  being  figned  and  inrolled,  may,  as  is  afore- 
fiiid,  be  pleaded  in  bar  toa  new  bill  for  the  fame  mat*  [1Px.Alfli.14.] 
ter,  6f<.]  .  ' 

«'  [The  plaintiffhath  alltheierm  the  anfwer  comes  in  Time  to  rep!y. 

toreplyO 

[Said,  in  any  following  term,  the  defendant  might 
giye  a  rule  to  reply  witlun  eight  days  after,  anti  within 
the  term;  which  if  the  plaintiff  faded  to  do,  the  bill 
night  be  difmiffed  with  cofts,  ^ylthout  motion.] 

'  [if  no  rule  were  given,  then  if  the  replication  come 
not  in  before  the  end  of  the  fecond  term  after  the  term 
the  anfwer  came  in,  upon  a  certificate  thereof  from 
the  fix  clerk,  the  bill  might  have  been  difmiffed  with  [^o^«  S°l- 
cofts.l  *^'9l 

[But  fince  the  late  a£l,  whereby  full  cofts  are  to  be 
paid  upon  fuch  difmiffion,  it  is  faid,  t^  Court  has 
indulged  the  plaintiff  till  the  end  of  the  third  term, 
and  that  is  now  become  the  courfe  of  th6  Court  in  this 
matter.] 

[But  if  a  replication  come  in  before  the  rule  is  out, 
or  order  for  difmiifion  pronounced,  though  it  be  after 
the  end  of  the  third  term,  the  bill  fhall  not  be  difmiffed,  [Ibidem.] 
oor  (hall  the  defendant  have  cofts.  j 

[And  though  there  be  fuch  a  difmiflion  for  want  of 
a   replication,  (or  other  proceeding,)  yet  the  Court 

fi  b  4  does. 
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<foe$,  for  the  moft  part,  eafily  admit  znd  order  the  bill 
to  be  retained  upon  paying  cofts.T 

[The  rule  ought  to  be  given,  (i.  #.)  entered  in  the 

houfe  book  (as  ihey  call  it,  which  is  kept  in  the  office) 

.   eight  days  at  leaift  before,  the  end,  and  exclufive  of  the 

'  laft  day  of  the  term,  that  is,  it  muft  be  entered  at  leaft 

th^  morning  of  the  eighth  day  before  the  laft.], 

[This,  as  other  rules,  muft  be  entered  in  term  only.j 
(After  replication  put  in,  if  the  plaintiff  ceafes  aH 
kind  of  profecution  for  a  year,  th6  biU  may^  upon  cer-r 
tificate  and  motion,  be  difmifled.  J 

The  plaintiff  put    matter  in  hi<?    replication  wWcti 
was  not  contained  in  the  bill,  and  which  he  knew  of 
when  he  exhibited  the  bill :  defendant  pleaded  and  dc- 
j  Ch.  Rep.  259,  murred  to  the  replication,  which  were  allowed. 

The  fignature  of  coun(el  is  not  required  to'a  general 
HUt)«iS5.        replication.  * 

Where  there  is  a  plea  and  anfwer,  and  the  plaintiff 
replies  ;  the  replication  muft  be  to  the  anfwer  as  wd| 
^Vcrn.  46.        1^8  the  plea,  t 

Kepiicaticn after  Decree  againft  the  defendant  by  defawlt  updn  biH 
h?ani)g.  jjnd  anfwer,  which,  upon  caufe  afterwards  (hewn  by 

defendant,  was  altered  in  his  favour.     Plaintiff  pett- 
'  tioned  tore-hear,  and  at  the  re- hearing. prayed  leave  to 

reply  to  the  defendant's  anfwer,  and  it  was  granted 
xEqXt.  Ab.43.  upon  payment  of  coils. 

Eflcaofrepii  If  plaintiff  replies  to  the  plea,  he  thereby  admits  it 
catiod.  to  be  good,  if  it  be  true,  and  the  validity  of  it  caix 

t'p^w.  01^.  *  never  afterwards  be  confidered,  butonly  the  proof  of  it, 
RcJicatioononc  Where  witneffes  have  been  examined,  an^  no  repli- 
protunc.  cation  filed,  the  Court  at  the  hearing,  ore^en  after  dC4 

M^/  "  6 ^*        ciee,  will  order  a  replication  to  be  filed  nunc  pro  tunc. 
DVciaimer.  ^^  defendant  difclaims  generally,  and  plaintiff  re- 

3  A  k.  58*^       plies  to  the  anfwer,  and  ferves  z  fub poena  to  rejoin,  the 

defendant  is  entitled  to  cofts. 
wi  hd'awiflg  The  Court  will  not  permit  the  replication  to  be 

r  piicaiiun.         Withdrawn,  except  it  be  tr>  enable  the  plaintiff  to  amrnd 

his  bill,  or  fome  reafon  be  fliewn  for  the  indulgence, 

becaufe  otherwile  it  might  be  a  contrivance  to-  defeat 
3  Atk,  565..       the  defendant  of  his  full  cofts,  by  getting  the  bill  dif- 

mi/Ted  at  the  hearing  with  forty  (hillings  cofts  only. 
^Uisre-^  whether  after  plea  or  demurrer  allowed  to  a 
J  Vern.  35T.      fpecial  repjicatior,  the  plaintiff  can  be  allowed  to  fi(e  t, 

geiicral  replication?- 

For  the  form  of  a  replication,  vide  Hind»  285.   • 
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REPORT. 

VIDE 

Certificate.  . 

Contempt* 

Cojts. 

REPORT  IS  a  Maftf  r's  certificate  to  the  Court  What, 
how  the  fafts  or  matters  referred  to  him  by  the 
Court  to  examine  are,  or  do  appear,  or  of  fomewhat 
which  it  15  his  duty  to  inform  the  Court  of.] 

[By  ancient  order,  the  Mafters  of  the  Court  are  re-  Report  not  to 
quired,   that   [upon    a    particular  matter  referred    to  ""'**'**  ^*^* 
them]  they  do  not  certify  the  ftate  of  the  caufe,  as  if  **     *  «•  «• 
they  would  make  briefs  of  the  evidence  on  both  fides  : 
but  that  they  [ordinarily]  doit  with fomc  opinion  upon  [Toth.  4«.] 
the  matter.] 

[By  a  later  order  they  are  not  upon  the  importunity  Special  report 
of  any  counfcl  whoever,  or  clients,  to  return  fpecial 
certificates  to  the  Court,  unlefs  required  by  the  Court 
fd  to  do,  or  that  their  own  judgment,  ?n  refpeft  of  dif- 
ficulty, leads  them  to  it.]      He  may,  if  he  pleafe,  [Or.ch.  ii8,J 
though  the  decree  does  not  diredl  him,  in  taking  an  *  ^*^'  ^*'« 
account  ftate  fpecfal  matter. 

[And,  by  the  fame  order,  certificates  and  reports  Howdrawa. 
are  to  be  drawn  as  fuccin«91y  as  may  be,  (refcrving 
the  matter  clearly  for  the  judgment  of  the  Court,)  and 
without  recital  of  the  feveral  points  of  the  order  of  re* 
'ference,  or  the  debates  of  counfel  before  them,  unlcft 
that,  in  cafe  where  they  are  doubtful,  they  fliortly 
reprefent  to  the  Court  the  reafons  which  induce  them  [XbU.Or.  Ch,] 
fo  to  be.] 

[The  report  muft  not  ordinarily  exceed  the  order  of 
reference  ;  but  when  the  Court  requires  to  be  fatisfied 
from  a  Matter  of  any  matter  alledged  to  be  confeflcd, 
or  fct  forth  in  the  defendant's  anfwer,  he  is  by  the 
'  ilanding  order  of  the  Court,  to  take  confideration  of 
the  whole  anfwer;  and  to  certify,  nor  only  whether  the 
matter  be  confefled  or  fet  forth,  but  alfo  any  other 
matter  avoiding  that  confcifion,  or  balancing  thcf 
fame;  that  fo  the  Court  may  receive  a  true  informa-  Or.Ck.  iiS. 
|ion.]  •  ' 

[Where  ^ 
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At  what  time         [Where  a  time  was  prefix^  th^  Mafter  td  milc«  ftrfs 

r.'ri;  /-•  .-^  1  Import,  and  he  i^de  tc  aft^r  tlvat  lime,  it  Was  dtfat- 

Rtpoct  oiffiftt,      [if  the  adverfe  party  attend  not. upon  a  fecond  fum- 

mons«  thefirft  having  been  ftrved,  and  he  not  havrng 
attended,  the  Mafter  muft  maic<;  his  report  eie  parte  of 
(iPi.  Alia39,]  him  that  attends  and  defircs  it.)* 

At  what  time  [If  a  report  upon  a  reference  for  an  infafficient  att^ 

»»^c.  f^^^  jj^  jj^j  procurcd-and  filed  with  the  Rcgiftcr  wrthin 

.   a  month  after  the  date  of  fuch  reference,  the  rtitrtncis 
O.  S.  becomes  abfoluteiy  void   without  motion  <>r  fpeciai 

order.] 
'  whea  filed  with      [All  reports  and  certificates  made  and  Hs^ned  by-  z^y 
tfc.  Rcgiaw.     -of  ihe  Maftcrs,  fhall  be  filed  with  the  Regifter  within 

fovr  days  after  making  and  figning;  and  the  Regi^er 
fhall  mark  on  the  bacjc  thereof  the  day  of  its  receipt 
and  filing«J 
Ifftot/^ied  prr-       [All  proceedings  grounded  on  fuch  report  or  eerti-r 
cefdir^stbercun  fj^ate  nqt  filed  as  aforcfaid  fliall  be  utterly-  void;  and 

the  Kegifter's  certificate  of  fuch  neglect  iball  be  a  good 
caufe  for  the  Court  to  difcharge  the  proceedings 
thereon,  and  for  fuch  further  cofis  againft  the  party 
oi^cnding  as  the  Court  (haJI  think  fie.  j  It  is  hov/evef 
fu^icient  if  it  be  .filed  befgjre  any.pioceedings  bait 
thereon,  tbcujgh  not  wixhia  four  days  after  it  was 
«T.  w.  517.     made.    .  . 

HowMaderis  [Lvery  Mafier  to  whom  any  accounts  px  otbe^ 
10 pwted  an<i0  niatter  arte  by  any  order  upon  bearing  referred,  when 
Aite!        ^^'     he  hath  fully  heard  both  parcies,  and  prepared  big  re^ 

port,  iball  at  the  requeft  of  either  party,  give  out  a 
fummons,  that  both  parties,  or  fome  for  them,  ihall 
again  attend  him,  who  fhaH  have  liberty  to  penile  fuch 
.  report,  or  take  a  copy  thereof.  And  if  either  parry  be 
diifati^iied,  heilhail  in  four  davs  next  after  fuch  at** 
tendance,  bring  in  a  note  in  writing  of  his  exceptions 
thereto,  and  take  out  a  fummons  to  be  heard  there- 
upon;  and  then  the  Mailer  is  to  fettle  and  finifh  bia 
report  as  he  (li^l  find  juChJ 
Ssceptioni*  [After  the  Mafter  has  made  his  report,  either  party 

may  take  exceptions  thereto,  and  have  them  argued  in 
opeii  court*  But  if  upon  hearing  the  exceptions  in 
court  it  ihall  appear  that  the  party  excepting  did  noc 
oiFer  his  dje^iom  to  the  Mafier,  but  depended  on  bis 
appeal  to  tne  Court,  and  (ought  delay,  though  the  ex* 
ctptions  happen  to  be  allowed,  yet  the  party  for  hia 
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.illf g1^»  and  occafiofting.  troublo  tcr  ihe  Court,  and 
ci^a(g/e>  and  delay  to  the  adverfary,  DmII  pay  fuch  cofts 
as  th«  Court  (hall  think  reafonabfe.} 

.    {{^^^  ^f  ^  '^tc  order,  if  any  exoeption,  or  diftind  Ex<e|tiMk« 
^pjjmfe  of  fin  exception,  to  a  report  upon  an  account,  ^^^"^ 
^i^c*  be  overruled  or  waived,  the  party  excepting  (hall 
pay  twenty  (hillings  for  every  fuch  eicception  or  claufe 
overruled  and  declared  frivolous,  and  for  every  fuch 
jpcctptioo  or  claufe  wttived  and  not  opened  ten  Oi'A*  Or.  C]i«  i6f • 
}iA£^«  thqugh  all  the  reft  be  allovted  good,] 

[Where  a  Mafter  reports  or  certifies  an  irregularity  Noeicoptaoa  t*. 
in  proceedings,  there  may  be  a  reference  to  the  Mafter,  •J?^?'*®^'"** 
t»ut  no  exceptions ;  for  the(e  matters  ufed  to  be  certified         ^* 
j^y  the  (tx  clerks  not  toward  the  caufe,  and  Icfs  credit 
i&  not  to  be  given  to  a  Mafter  than  to  thean.] 
<  .[After  a  report,  whereon  to  ground  a  decree,  figned  Retort  muft  he 
by  the  Mafter,  no  order  can  be  had  to  confirm  it  till  it  ^'ed  before  it  U 
be  filed  with  the  Rcgifter,  and  notice  of  the  filing  ««fi'««^ 
tt^repf  giftfen  to  the  other  fide  a  week  at  leaft  before 
tootipn  to  cbnfitm  it,  the  other  party  having  eight  days 
from  the  fervice  to  except  thereto^] 

V  [If  it  be  not  to  ground  a  decree  upon,  and  is  pofi-*  In  what  eaftt 
^ye,  it  ts.toftandi  and  procefs  may.  be  taken  out  to  ^^''^'°^^* 
tnibrce  performance  of  the  matter  aimed  at  by  the  rem 
ference,  as  a  better  anfwer,  ^c.  without  farther  mo* 
tion,  unlefs  the  adverfe  party,  upon  notice  to  his  atcdr* 
neyor  clerlt  io  court,  that  fuch  report  is  filed,  do  in 
due. iin)e  obtain  fome  order  of  Court  to  controul .  or  por.  cii.  ia».l  • 
f  pend  the  faoieO 

[Suchiorder  of  controul  moft  be  procured  within; 
eight  days  after  notice  of  the  report's  being  filed,  if  no- 
tice be  given  in  term,  or  during  the  general  feals  after 
tern^}  or  it  muft  be  procured  within  four  days  of  the     ^ 
DQXt  term,  if  the  notice  be  given  after'  the  term  and  [ibUen.] 
general  feals.] 

[Though  the  eight  days  be  paft,  yet  if  it  be  but 
lately,  the  Court  will  fometimes  on  motion  order  ex- 
ceptions to  be  received,  and  the  party  to  procure  a 
report  in  a  (hort  time«] 

{Said,  upon  a  difmiffion  with  cofts  to  be  taxed  by  a  Rtport  ofeoAc, 
Mafteft  you  need  no  confirmation  of  his  report,  but  n»t  *<>*>«  ^on. 
may  forthwith  take  ^/uhpataa  fi>r  them«]  '^""^ ' 

It  is  not  ufual  to  confirm  reports  of  receiver's  ac-*  a  Harr.  i54« 
counts.    .  .  ^ 

[If  ao  anfwef  be  reported  infdfficient,  procefs  fpc  Or.Ch«iiaw 
^ofts  and  a  better  anfwer  may  be  immediately  iiTued.j 

[Said, 
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M«ft  be  fet«ed.    .  fSaM,  a  fcpctf t  of  tlk>ntfy  VJooe  HfSton  Mn  a^5u4if,-  ftfl4' 
of  moft  other 'jjnitiers  cte^reed,  triWlt  M  J>crfortaUyfcnr^fti 
before  it  can  be  coiirfirmed.J  • 

RcpoT^enn-  [If  a  report  ^e  toirfirmtd  »^/  te>4  and  a  pirrty  ob- 

tfrmed  «i//f.         ttins  leave  to  go  bbdk  to  a  Matter  to  f5dvi*5Wit,  'be  mitft 

|)ay  fuch  cofts  a%  xht  Ccurt  {h*t1  fhink  fit.} ' 
•  The  cmfc  csniJ^ot  be  tlhiUgbt  '<>rt  up^n  further  dl<- 
reflioTJS,  nor  afjy  motron  ihidfe  tberccfn  till  the  report 
iicbriftrmcd,  nor  «  »ny  report  afher  hiring  vaJid^  ur^- 
lefs  confirmed  by  ©rdt'r.  of  Coott;  which  on  motJon 
is'confirfntjd'unlefs  caxife ;  and  if  no  caufe  be  (bewn  in 
eight  days  after  perfortal  -ft r vice,  then  vport  aiHdavit 
of  fetvice,  ursd  taking  the  entering  Regifte'r's  certifi- 
tate  on  fuch  Order^  \  which  mtift  he  (igned  by  any  one 
of  the  Reg4fters,)  that  no  caufc  is  (hewn,  on  moU<)A 
the  report  is  coi.firmed  abfolote.    ' 

Where  thi^  o«ter  catthdt  be  ferved.  iperfonaily,  or 
the  deferid'inW  are  numerous  a  ltd  "are- difpeKe^,  oW 
affidavit  the^ie^f  the  Ct)urt  wlH  dr<fer  that  fervicc  on 
theclfik  in  c^art  be  good  fervice. 

If  plain fiff  moves  to  Confirm  a  report  »ifff,  and  de-*- 
fend»nt  (hews  for  6au^e^  that  he  hfcs  taken  exceptions^ 
f]^miff  too  >ma5r^  excepti  to  Ifee  ttp6n  notwith^nding 
4u8  mct'mn;  ■ 

Kepcn^^rtf'^lfoic^nfirfrcd  \ip6fi  't6hCtRt  in  court  by 
♦he  countel  iff  ihe'adVel*ffe  party.  ' 

•  fWbtre  by  fpeti;»i  orderthc  Court  fcall  admit  ex* 
.  , .  •     ctpti^ns  to  be  puc  iwto  a  repdrf,  whereby  money  is 
reported  due,  after    the    time  luch  eX<!tptfons  Ihnuid 
♦fJ^Ve  regularly  been  ^)ed,   no   pr'oceedit>gs  upon  fuch 
report  ihall  be  flayed  without  giving' fecurity  to  pa^ 
llie  money^'c  r  bf^!l^.«>g  it  into  cdUrt,  uhlefs  the  Court 
'(ball  JjriQvide  oiherw^fe  by  particiilar  order.)  . 
Wof  dfertd  after      f  After  a  feporlt»  m  eotiiirn>edi  tf.e  Court  will  niH 
tonftrmation,      cafily  (if  at  all)  ilir  it  upon  pretence  of  an  omiilion  or 
'  Ifttftake  )'fdr  th*  partfes  had  fufficknt  tlnhe  to  except 
to  it,  and  if  they  Vvill  not  mind  theit  bufiaef^  his 
ihfrir  own  fault.)  *       * 

[Much  lefs  will  the  Court  altcf  it,  if  it  was  conv. 
«ftf^ed  by  cf(5nfent  bfY^ftics.] 

tif  tbe  ^dverft^  plirty  do  ntit^dnfent  tb  the  canfirara* 
tron  of  a  repdrt;'  it  Will  be  ordered  only  nijicaiifa^  We. 
th^fe  ne^itday  of  rribtioftSyor  fome  other  (horfda)'.}* 
[If  one  appeals  from  a  Mafter's  certificate  orVepoif^ 

lie  ofiuft  file  hi^^xee{>tbas  thereto -Briflly  with  the  Rc- 

•  '  •     »    •    giflcr. 


2  Har.  149. 
jExceptiom* 


TJor  "frnrifirfred 
fittr  ctrrfirtnct?. 


r*r:fir. 


R.^jP  O  R  T.  -  '^        45* 

^^r^  and  jdepoik  4vQ,  pounds  with  hia^  vrf)»r0^y;^ 
fHToceedings  '  are .  ftayect  tjll    the.  e!icepcio^s    be  ar-.Or.  ch.  i:^. 
gued,  Cs'r.l  •        .  •        -      *  ,;!^ 

.  [I^tbe  Court  da  apt  ^Uec  tl>c  report^  thffjixc  powfs 
ftaij  b»  p^aid  the  j^g^uy.  dfif^nding  the,  uepQirt»'C^^th  fuch.    ;    :,"";'     \ 
further  iums  as  jqu  will  fee  undtr  xklQ  ^Exceptions f)     '     ,  , 
Qtherwife  the.  five  paund^  is  reftored  to  the,  party  a p-> 
pealing,  who  is  ^to  have  the  like  funri  artb,^^tiarty  de- 
f^n^ing  the  rpport.J        j  ^ .  •  .\.   ..  .  \       , 

^  £Upon  depofiiin^  hj^/e  pounds,  the  Regifter  gives  a         .     •  - 
^crti&caie  thereof,.  ]&c  wjiipb  he.t\^5  yng  Ciiiijpjj^] 

'  [itTpon  motion,  and' prodacing 'the'  cV(t.ij5i^tP, .  that  . . ,   ^^    ^ 

exceptions  are  file.d*  ^ad..Sve  pQttnd§.dipq^te4,>i'the        *    \\  ,^\ 
^tQMf^  will  pnder  a^ftay  of  proceedings*  an?."  *^ppi?inl  a         ■   . "  :<.► ' 

2^);,  corjimojily  thej.next  of  exceptioas^'  iof  te/^^^n^|C^mi'S<ft^' 
tt)e^eof.]  ^  ,    '.' ;    ,      ^ 

*  fFor  a  report  beCore  hearing  ypii  ar?  ,'tp  pay  the.  Fees  to  the 
^a^ler  Jlfteen'niilUngs.]  '   '_  .  .  .  MaiicK''^    >•  '^ 

[?or  a  report  after  hearing,   five  and   tj?enty   fliil*- 
Hngs^]  .»  .     ,  . ;     . 

J^The.  Register  j[haU.  Qwter  fuc*h  chafes, of^^j^e^l  4n  a  EKceptiontto 
paper  i|i  order  a^  they  ^re  brought  tO-^inC  tft  be,  ^^-•^^^''•11^^  ^l 
t€5*ui^ie4  by  the  Court  in.co.grfe  upod  days  ftf  n:iot,i<>n>"*    ^^* 
{or'e^cceptions  rather,)  and  notice  thereof  is   to  bs 
giVih  tQlhe  clerk  on.  the  othqr  lidei.  and  tb.e  Regifter 
is  tQ  fet  i^p  a  paper  of  fuch  caufes^  two  days  before,  the  [Ot.  Ch.  n^J 
day  .for  arguing  fuch  exceptions.] 

[If' after  a. report  Is  confirmed  nifi  caufa\  a  party  upon  c.ftt wpo"?  the 
i^otibii,  h^s  leave  to.  go  bac;k  to  the  I^ijafter,  for  him  Ma«er'sr«ttewui 
tp-rjeview  it  j  he  mwift  ^y  forty  ftiilUr^s^  and  further  »»6  ^'i*  ««>«>«• 
coffs  to  be  taxed,  if  the  report  happen  to  be  affirmed.,], 
,  [If  a  Mafter  report  a  beft  pqrchafer,  and  the  report* 
is  confirn\ed  «//?,  (as  it  always  is  before  ic  be  made  ab- 
foiute,,)  if  the  advexra.jia.rty  ba.nc4-  f^tis&ed^  .theCourt, 
€>n  motiY>n,  willgenerally  fend  ihem'  back  to  the  Maf-  %  H*rr.  u^or 
tcr  for  a  itw  days,  as  fourteen  or  fo,  ta  fee  if  a  better  ^ 

purchafer  can  bejfound.] 

Exceptions  cannot  regularly  be  taken  to  a  report  Oh^eaion*. 
afc^r,  hearing,  unlefs,ob}e<9ions  have  previgufry  beeiv  ^^ 

taken  to  the  draft  of  the  report,,  which  the  MaiJer  pte-  '*  * 

pares^  and  at  the.  requ^eft*  of  either  jparty  iffvies  a. warrant    ' 
that  .the  parties  attend  him,  perule  the, draft  a,nd  t<tlce  2  Harr,  146^ 
copies  of  it  J   aod  a/t^c  ihat^  ei^i^er  p.arty  m^y  again 
attend  and  take  out  a  wa^frant  returnaHJe  in  four  days» 
^t  which  time  the  Miftff  wM  Jign.  bi^  report^  >yhich 
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muft  bi  tintfcr- written  upon  the  wati^nt,'  a?fS  tl{?  ^Jm* 
accordingly  fign  it,  unlefs  obji;£lioni  zYt  tbih  (!et{^ 
yercd. 
he  f.«e  e.?.        Upon  arguing  exceptions  to  the  report  no  ^Wdente?; 
ce  at  befoK   tzti  06  fead, '  whtch  was  not  produced  to  the  Maftef 

tb«  Maftcr.        upoft  the  objeflions,   nor  will  the  Court  ord^f  the 

*  "'k^'aJf '      Matter  to  review  this  report,  unlets  theexceptani  yiVfesf 

s  Ajk.*  40k.       up  the  depofit.  '     • 

Objeaioni.  Where  a  defeAive  account  is  carried  iti  before  the 

Mafter^  objedions  ihould  be  taken  to  the  draft  of  the 
report,  for  the  Court  will  not '  afttr wards  makeaii 

%  Harr*  147*       Order  thereupon. 

Serticc.  There  is  jio  occafion  to  ferve  a  report. 

%  Harr.  i5«,  Exceptions,  to  the  report  that  the  bill  (which  had 

frtw***""*^**'  been*  referred  for  impertiiience)  was  pertinent,  without 

t  fpecifying  the  parts  which  were  impertinent;  the  ge- 

ft  Aik.  18;^       nerality  of  the  exception  does  not  prevent  the  except** 

ant   pointing  out  particular  paiTages.     Sed  vide  2  P% 
WilL  181.  contra*  -      .  ,, 

I  Bro,  577*  Exceptions  will  not  lie  to  a  report  of  maintehatJc^b' 

The  Court  will  ROt  determine,  upon  tnotion'^,  inat* 

3  At]^.68f*       ters  which  have  been  referved  till  after  the  r^Jport.      •'' ' 

Before  report,  the  Court  refufed  a  motion  tb  orBef 
the  bitlance  of  charges  allowed  againft  defenfdaht'upddi 
account,  without  any  dedu£(ion  in  confequenceofde^: 
/lendant's  difcharge  ro  be  paid  into  court,  up6n''^ertt. 
ficate  by  the  Matter,  and  defendant's  examinaitbh  bt- 

1  Vci.  isD.  6f  •  ^^^^  \^yc£i^  for 'there  muft  be  a  report  in  ordei-  to  take 
notice  of  any  thing  in  a  Matter's  office  |  1>ut'lbe 
Court  would  not  let  the  certificate  be  taken 'off  thd" 

file.  •  •;   ' 


I 
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RULES,  •         i 

WkA  [T^^  general  orders  of  the  Court  arc  foirietimlst^ 

*    called  rules  of  the  Court.     But,]  ^'^ 

[What  is  generally  called  a  rule,  feeins  to  be  a  paf-' 
ticular  order  of  courfe,  founded  upon  fome' general^ 
order,  or  the  common  courfe  of  the  Court,  entered* 
without  petition  or  motion,  touching  the  ordinary  pro*' 
cecdings  in  a  caofe  \  as,  to  anfwery  tq)om  in  commrf^ 

iiOlly 


fiat,  to  reply,  U>  rejoin,  to  produce  witnefleSj  to  ext« 
mine  tbeai,  and  fuch  like.] 

•  f  All  rules  are  to  be  erttered  in  the  common  book,  Hpwentwt^*    . 
called  the boufe- book;  and  o*n entering  thereof,  notice 
ftall  be  from  time  to  time  given  to  the  under-<ierk  on 
the  other  fide,  that  is  towards  the  caufe;    that  the  [Qr.Qh.  »|7«> 
client  be  not  fiirprixed.     Vide  Puhlication.  ] 
fRule^  are  to  be  entered  in  term  time  only.] 
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SCANDAL. 

VIDE  , 

Report. 

» 

\  C  AID,  if  any  thing  be  Pledged  m  a  bill,  anfwer,  or  whtw 

^  other  pleading,  in  fuch  language  a&  is  unbecoming 
the  Court  to  bear,  or  as  is  contrary  to  all  good  man-. 
iters;  or  if  any  thing  be  fee  forth,  which  chargeth 
fome  perfon  with  a  crime  not  neceflary  to  be  (hewn  in 
the  caufe  ;  it  ia  accounted  fcandal,  and  indeed  in  the 
hft  cafe,  there  feems  both  fcandal  and  impertinence  i  for 
impertinence  is  the  fetiing  forth  fomewhat  not  necef« 
dry;  which,  if  in  any  confiderabie  degree,  either  as  to 
length  or  quality,  is,  when  complained  of  and  reported 
lothe  Court,  to  undergo  the  fame  fate  as  fcandal,  /.  e. 
to  be  expunged,  with  payment  of  fuch  colts  as  the 
Court  (hall  fee  caufe  to  inflidtj 

Impertinence  is  where,  the  pleadings 'are  ft ufFed  with  impertineocc^. 
long  recitals,  or  with  long  digreffions  of  matters  of 
fa6t  which  are  altogether  unneceiTary,  and  totally  im- 
material to  the  point  in  qveftfon ;  as,  where  a  long  deed  t  Harr.  lot*. 
is  ftated,  which  is  not  prayed  to  be  fet  forth  in  hac 
virba\  or,  whete  a  bill  of  revivor  fets  forth  In  hacverba 
tiot  only  the  original  bill  and  anfwer,  but  the  whole 
proceedings  ia  the  caufe,  for  they  ought  to  be  fet  foi^h 
rery  ihurt. 

In  all  cafes  vvhere  the  Mafter  reports  the  matter  re-  M«ft  be  et« 
ferred  to  him  fcandalous,  the  Court  will  order  him  to>P«^B*<^   ^ 
expunge  it  from  the  record,  and  give  the  party  cofts      * 
tqt  the  vexations    and  though  the   coft$  arc  only  j  Harr.  iv%. 

awarded 


SU  S  E  QJJ  ESTRATION. 

Where  the  foit       [If  the  fuit  be  for  Iax)ds,  the  fequeftration  fometimes 

is  for  laodi,       orders  the  profits'  to  bt  dclfvered  the  plaintiff;  and  the 

Court  fometimes  alfo  orders  him  an  injunftion  for  the 

poffeffion-of  the  lands,  till  further  order;  and  com* 

mands  the  SherifF  to  put  him  into  pofitffion.J    FiJe 

Of  what  granted.  [It  was  the  ancient  courfe,  where  a  decree  was 
made  for  rent^to  be  paid  out  of  lands,  or  a  fum  of  ma- 
ney  to  be  levied  ^n  the' profits  of  lands,  to  grant  "X 
feque(lration  of  the  fame  lands,  being  in  the  defend* 

[Totb.4^.]'     ant^s  hands.]        ^  ^ 

I  And  it  hath  been  faid,  that  a  fequeftration  is  not 
e  granted  of  lands  that  have  no  relation  to  the  thing 
4[Toth.  175,6.]  in  demand;  butpradJicc  1$  againft  it.] 

[And,. you  often  have  a  fequeftration  of  both  lands 
[iCh.Ca  91.]  and  goods,  where  the  thing  decreed  is  a  perfonal  duty*} 

[If  the  fequeftration  be  after  a  decree  for  money,  it 
h  ufual  to  grant  it  of  the  lands,  out  of  which,  ^c.  and 
of  all  other  the  party's  real  and  perfonal  eftatc;  the 
rents  and  profits  to  be  paid  the  party  to  whom  ^e  mo« 
ney  is  decreed,  till  the  money  and  cofts  are  fatisiied.] 
injisoaionfor  [If  the  decree  be  of  lands  alfo,  the  Court  grants  an 
poowffion.  injunftion  for  the  polTefHon  of  the  lands.] 

Granted formo-  [A  fequeftratitto  hath  been  fometimes  granted  for 
haid"  **  *^*"  money  of  the  parties,^  in  other  men's  hands.] 
[Toth*  173.]  If  a  prebend  has  a  diftin£):  corps,  it  may  be'fequef- 
Ofwhatgranted.  tered,  but  not  where  he  is  only  a  member  of  the  bodjr 
aggregate,  and  the  inheritance  is  in  the  dean  and 
8alk.3io.    ^     chapter. 

He  who  obtains  a  fequeftration  againft  a  man  inju- 
riouily  difpoffefied,  cannot  by  virtue  of  that  title  fue 
MS.  Lord  Not.  the  wrong-doer,  for  a  right  of  adion  cannot  be  fe<< 
cinsham.  i%u ,  queftercd.     Sid  quitre* 

liminAionfor       ^[Said,  where  the  defendant  (its  out  all  procefs  o| 
pofieffioo.         contempt,  and   cannot  be  foimd  by  the  Seneant  afr[ 

Arms,  or  refifts  the  Serjeant^  or  makes  refeotis;  a 
fequeftration  ihall  be  granted  of  the  l«id  in  queftion  : 
And  if  the  defendant  do  not  render  himfelf  within  the 
year,  then  an  injundion  ihall  be  granted  for  the  po(- 
.1  -  feffion.] 

BU(  ^U«a  pro        [Or  if  the  defendant  hatKonte  appeared,  aa«l  after- 
r^fcffo  upon  a   ^ards  being  in  contempt,  a  nichil  is  rctuined  upo« 

irirW  returned        .,  .^?r         u        '         \i^      d^        -.  *:** 

mt^^yrnu      this  writ,  before  hearing,  the  Court  on  petition  or 

X  Vifff.  «^7«     motiM,  .and^  producing  the  writ  fo  returned,  wiH  orde^ 

*    the  caufe  to  be  fct  down  to  be  b«ftrdf  aad  at  fh^  day 

]  ^  "  fic 

H 
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for  hearings  the  bill  being  read,  thp  Court,  in  regard        ' 

of  the  many  and  great  contempts  of  the  defendant,  ' 

and  of  the  ftrong  prefumption  the  bill  is  truei  will  t^e 

it  pro  confeffby  and  decree  for  the  complainanr,  accor^'«> . 

kig  to  the  prayer  oi  the  bill ;   fo  that  he  pray  nothing 

apparently  contrary  to  equity  ] 

[Said,  this  procefs  is  like  an  outlavvry  at  conimon  Odtlawrf. 
law,  fo  that,  if  a  defendant  who  cannot  be  found  to 
ferve  procefs  upon,  is  proceeded  againft  to  a  f^queftra- 
tion^    aAd  doe^   not   then  appear,  you  may  ^proceed  [tdih. 03.139!] 
sgalnft  the  reft.] 

[Where  procefs   is  carried  on  to  a  fequeftration  Againfl  i«ndi    ' 
againft  lands  of  the  father  j  he  dying,  it  may  be  had  ^' '"*  ^**''   ^ 
againft  the  fame  lands  in  the  hands  of  the  hein]  i*  ^^•^*-  **'•! 

[It  hath  been  held  otherwife,  where  the  decree  was  p^^'.^"^  p'**' 
for  a  perfonal  duty  only^]  fiCh'.Rep.i44,j 

[Where  lands  of  the  hufbandj  out  of  which  an  an«  Baron  and  feme. 
nuity  to  the  wife  iifued,  were  fequeftered ;  theliufband 
dying,    the  (equeitration  was  difcharged,    as  to  the  r<^^-^^D*H7] 
annuity.] 

[If  a  party  does  not  obey  a  decree,  procefs  of  con-  Toe«forc«gdt. 
tempt jnay  ifiue  againft  him;  and  if  not  taken,  ihe^***' 
Court  will  grant  a  fequeftration.] 

[So  if  he  be  taken  and  lie  ih  piifon^  obflinately  re*  [1^^*^:1.92.} 
fufing  to  perform  the  decree.] 

[A  voluntary  and  fraudulent  conveyance,"  to  avoid  Voitfntary  con- 
ari  approaching  fequeftration  for  a  perfonal  duty^  is  no  YV^hol  ^Tl 
bar  to  the  fequeftration.]  *  •    •*•  4   i 

'A  fequeftration  nifi  is  the  firft  procefs  againft  a  peer  Againft  a  peer. 
or  member  of  the  Houfe  of  Commons;  and  it  is  good  ^  ^»  w.  no. 
cauft,  where  it  is  for  want  of  an  anfwer,  to  (hew  that  ^^^j^  ^^^^ 
the  anfwer  is  in ;  if  the  anfwer  be  reported  infufEcient,  3  Aik,  740. 
the  plaintiff  muft  begin  dt  mvd  for  a  fequeftration  niji\ 
but  the  Court  will  enlarge  the  time  for  filling  caufe 
till  after  the  Mailer's  report.  * 

A  fequeftration  has  been  granted  againft  an /;j/i;i/ *^^'^«*  *^S- 
peer  for  not  appearing,  and  the  fequeftrators  received 
the  rent. 

An  order  for  a  fequeftration  being  a  judicial  aS,  ^^^;  t^^^^P* 
inuft  be  founded  upon  a  proper  affidavit.  Otigin  of  ih't 

This  procefs  having  become  by  long  ufe  and   ac-  procefs. 
<lltiefcence  the  legal  and  ordinary  procefs  to  enforce  J^i^^*^!- 
obedience  to  the  decrees  and  orders  of  the  Court,  it  cro.  Eiiz.  651. 
will  not  be  neccflary  to  difcufs  the  origin  and  intro-  »  Y°*^'  *^* 
duflion  of  it.    It  may  be  fufficient  to  refer  the  reader  *p**wf/*; 
to  the  cafes  in  the  margin.  i  vern.  4*1.* 

Cc2  A  fe- «ch.  Ca.91. 


3«8  SE  CLUE  ST  RAT  ION. 

Xflfeaof  thit  A  fequeftration  out  of  Chancery  is  more  efFeftuaU 

poceft.  (^2ij^  zji^ri facias  at  law:    for  a  fcquefiration  may  be 

awarded  againii  the^goods^  though  the  party  be  in  cuf** 
Ca.  temp.  Tiib.  tody  upon  an  attachment:  whereas  at  law,  if  a  capias 
***•  faiisfacerc  he  txecuitdy  a ^^r/y^a^«  cannot  i flue. 

I^rom  what  t:m«  A  fequeflration  binds  from  the  time  of  awarding  the 
]( bindf.  commiflion,  and  not  only  from  the  time  of  executing 

1  ern.  5.         it  j  for  otherwife  the  inlcrior  ofEcer  would  havc /i^flifi// 

et  mn  Ugandi  pQteJias, 
Abatement.  A  fequeftration,  whether  it  iflues  as  mefne  proccfs 

iVea  i«a'      ^^  ^^^  Coujt,  QT   in   performance  of  a  decree,  abates 
tCh.  Rep  147-  ^y  the  parly's  death  ;  {contra  i  Virn.  5*8.  3  Jtk,  594.) 
t  Vero.  uS*      and  cannot  be  revived  againll  the  heir  of  the  defendant, 
•  except  in  cafes,  in  wnich  the  heir  is  bound. 

2  Ch.  Ca.  <6.  ^are^  wheihcr  it  can  be  revived  againft  the  heir  of 
Barn.  431.         j  cgpyh(  Idvr  ? 

MS.  Lord  No:-        SfqU  (Iration  againft  tenant  in  tail  determines  by 

lingharr.  Jjjj.  ^^^^)^^ 

Pfcc.  Ch.  9Q.  i^  g  neceffary  defendant  be  profecuted  to  a  fequflra- 
fen/ani Tc^s  not  ^'O"*  ^^^  plaintiff  may  go  on  without  him  againft  the 
appoM^i  other  defendant. — And  where  one  defendant  being. out 

of  the  kingdom  could  not  be  compelled  to  appear,  it 

.was  held   to  be  equal  to  his  having  been  proceeded 

€Ak  510.       againft  to  a   fequeftration,  and   the  deciee   awarded 

,  againft  the  other  defendant,  who  was  his  partner. 

Corporatios.  But  after  fervice  of  a  writ  of  execution  of  a  decree 

againft  a  corporation,  the  next  procefs  is  a  diftringas, 
^  and   after   that  a   fequeftration,    which    being  once 

awarded,  the;  corporation  can  never  afterwards  enter 
Free.       i£  .    ^^   appearance,    as  on  the  diftringas  it  might  have 

done. 
One  (^fendaat        One  of  the  defendants  being  in  contempt,  and  ftand- 
in  contempt.       j„g  ^^j  j^  g  ftquefiration,  the  caufe  was  heard  againft 
1  Vern.  128.      the  other  defendants ;  yet  upon  his  coming  in  and  an- 

fwering,  the  caufe  was  beard  againft  him. 
Warden  of  the        A  fcqutfiration  was  awarded  againft  tbp  Warden  of 
M*f    .«  ^^^  Fleet  prifon,  for  not  anfwering;  he  being  fuppofed 

^**^  '         to  be  always  prefcniin  Court.' 
Vhne  gooda  If  the  goods  fequcftered  are  not  fufEcient  to  fatisfy 

feqjrarrfdate     jj^g  plainiiiF's  demand,  he  may  move  to  revive  the 

Mof.  »46.         ^^^^^  ^^^  *  Serjeant  at  Arms. 

Defeodkoiin  tie  On  the  return  of  an  attachment  for  noh>  performance 
^^u  of  an  order  againft,  one  in  the  FLtt^  the  next  procefs  is 

M«f.  301.         3^  fequeftration. 

Ofwhstgriaud.     In  Chancery,  toot  only  the  defendant's  body,  but 
'  alfo  kis  la^^ds  aiid  goods  are  liable  (o  a  fequeftration ; 

but 
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tsut  no  (Vcjueffration  lies  till  the  time  for  the  retiwn  oi 

the  attachment  is  out  on  which  the  body  was  taken  ; 

for  until  the  return  of  the  writ,  it  is  uncertain  whether  f  ch.R^p- 151. 

the  defendant  will  pay  the  money  or  no ;  and  it  is  rea-  »  CM^ep.  151. 

fonable  that  a  fequeftration  fliould  lie  againft  one  in  ^   '     **^^* 

cuftddy  by  proccfs  out  of  Chancery,  who  continues  in 

prifon  without  paying  his  debts* 

A  fequeftration  muft  be  returned,  before  any  mo-  Difchargfd. 
tion  can  be  made  to  difcharge  it,  on  the  death  of  the  Bunb.  31. 
party,  as  to  the  lands  fequeftcred. 

•  After  goods  or  a  real  eftate  have  been  fequeftered  ,^~^*^°^"'^^'*'  . 
for  want  of  an  anfwer,  the  plaintiff  may  ftill  proceed  2  Atk.  xj. 
till  he  has  got  the  bHl  taken  pro  canfijlfo^  Bunb.  a;*. 

Where  a  defendant,  for  want  of  an  anfwer,  has 
flood  out  to  a  fequeftration,  and  the  bill  ta*ken  pro  con- 
fejfo  againft  him  on  a  decreee  ad  computandum^'  the 
Cfourt  will  not  difcharge  the  fequeftration  on  payment 
of  cofts  of  the  contempt  Only,  bat  will  keep  it  on  foot  3  Atk.468. 
as  a  fecurity  to  the  plaintiff  for  the  defendant's  appear^- 
Ing  before  the  Mafter  to  take  the  account. 
.  Sequeftratdrs  are  officers  of  the  Court,  and  are  to  Se<iacftratow. 
zGt  as  the  Court  (hall  dire£t;  and  to  account  for  what 
comes  to  their  hands,  and  are  to  bring  the  money  into 
court  according  to  order,  to  put  it  out  at  intereft,  or 
otherwife  as  fliall  be  found  ncceffary :  and  this  money 
is  not  ufually  paid  to  the  plaintiff,  but  is  to  remain  in  4^«.Abf,4a7-' 
court  till  the  defendant  hath  appeared  or  anfwered,  anJ 
cleared  his  contempt,  and  then  whatfoever  has  been 
fei^ed  fliall  be  accounted  for  and  paid  over  to  him  ;  if 
'  Idle  Court,  in  whofe  difcrction  the  whole  js,  (hall  fo 
'dire£^. 

'    Plaintiff  may  obtain  aii'Order  for  tenants  to  attorn 
and  pay  their  rents  to  the  fequeftrators,  or  for  the  fc- 
queftrators  to  Cell  and  difpofe  of  the  goods  of  the  party,  ^bm,  Abr, 
and  to  keep  the  money  in  their  hands,  or  bring  it  into  427. 
court,  or  otherwife,  as  the  Court  pleafes'. 

An  injunf^ton  was  awarded  againft  tenants  who  re-  a  Ch.  €1.163. 
fufed  to  pay  their  rents  to  the  fequeftrators. 

Sequeftrators  on  mefne  proafs  are  accountable  for  all 
the  profits,  and  can  retain  only  fo  far  as  to  fatisfy  iVern.  149. 
/or  the  contempts. 

If  fequeftrators,  having  power  to  fell  timber,  difpofe 
of  7000/.  worth,  and  only  bring  2000/.  to  account;  i  Vem  i6t. 
the  plaintiff  is  not  refponfible,  for  the  fequeitrators  are 
the  officers  of  the  Court. 

Ccj  Sequef- 
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Sequcftrators  in  pofleffion,  the  Maftcr  was  ordered 

to  allow  a  tenant,  the  fequeftrators  to  make  a  leafe,  aq4 
3  Qb.  Rep.  87.    the  tenant  to  enjoy, 

Seqiieftrators  for  want  of  appeairance,  after  feizure 

of  the  goods  ought  to  apply  to  the  Court  for  further 
Cunb.  17s,        dire£lions.     Sequeftrators  for  want  of  an  anfwer^  have 

no  power  to  fell  or  remove  goods,  and  if  they  do^  an 

attachment  lies  ag^infl:  them. 
Their  feci.  The  Court  Will  not  order  a  fequeftrator  his  fees, 

who  has  made  no  return,  of  the  goods  fequeflered,  buc 

3  A«lc*  594.      delivered  them   over  ipany  years  iince  and  made  no 
'  demand  upon  the  plainufFi   but  if  plaintiiF  feeks  aa 

account  of  good«  fequeftered)  the  fcquefirator  may  ^^ 

ofFhis  fees  at  any  time,   if  he  has  from  time  to  time 

made  a  retufn  of  what  hebas  feized. 

The  cofts  of  a  fequeftration  are  tajced  by  the  Mafier, 

Sometimes  the  fequeftrators  are  allowed  poundage,  or 
ft  Atk»  S4a«       6i,  3nd  ^d.  a-day,  and  expcnccs,  or  a  grofe  fum,  as  thp 

M*ft^r  pleafes, 
SeqiTcft.aiioa  in      fhe  Coutt  of  Chanccrv .  in  Bngknd  may  grant  » 
^^vT'  ftqueftration  againtt  the  defendant  in  trdandt  hut  not  till 

2  p.*^w.  '261,  aftcf  *  fequeftr^tiop  in  Ireland  and  nullakona  returned. 
Defendant  Upon  affidavit  that  the  defendant  was  gone  to  HoU 
«b)oad.             ^^^^  {Q  avoid  the  plaintiff's  demand,  and  he  having 

been  attached,  and  a  c^pi  corpus  returned,  the  Court 
^iVcM,  344.      granted  a  Serjeant  at  Arms,  and  upon  return  thereof, 

a  fequeflration.     .  ^         . 

Exaajiftafien  j^^y  perfon  who  claims  title  to  the  eftate  fequeftered 

poxniccc  c  uo,  ^^y  move,  as  of  courfc,  to  be  exaoiined  pro  interij^ 

fu^  without  filing  a  bilU  and  the  plaintiff  muft  ejca,* 

mine  him  upon  interrogatories,  and  the  Mafter  ftate 
\  tb^  matter  to  the  Court,  and  the  parties  may  enter 

4  Bac,  Abr.  jato  prooC,  and  when  the  Maffer  has  m^de  bis  report 
**'•  the  Court  gives  judg^ier^t  upon  the  fubjeft. 

Where  goorf.  The  Court  refufed  to  order  11  hogflieads  of  cyder 

Amb.42r.  ^°  ^^  ^^^  undcf  a  &;q^efl:ratiQn  upon  nufne  procefs."^ 

3Bro  7z.  BaiC  where  the  fequedration  iifues  for  noopaymeot  of 

'g'^-j""^^'  money,  though  it  be  upon  mefne  proafi^  the  goods 

3  ro.  3  2.  fequeftered  may  be  fold. 

3Vt|.juA.%3.  Peri(bable  commodities,  rents  paid  in  kind  or  tbr 
natural  produce  of 'a  farm,  may  be  fold  under  a  fequef- 
(ration}  hut  there  is  no  iaftatice  of  an  qrder  to  fcU  under 
a  f^queftratioh,  a  fubjed,  which  pafles  by  tid^  and  aaC 
by  deliv$rj* 

Papers  had  been  delivered  for  the  purpofe  of  bein^ 
f^miped,  and  an  ord^r  obtdiQ^d  for  their  reftoration, 

iho 
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the  or€(er  was  fcrved,  biit  sa  writ  of  execu  ion  of  che  i  Bro.  4^4. 
Qtd^r  taken  out,  a  TequeRracion  fsij7  was  grantedf.  ' 

.   The  firft  motion  for  a  fequeftration  for  nonpayment 
6f  money  is  ;s^.     ,  !  ,  ^,. .  \.  : 

An  order  for  a  receiver  dtfchargcs  a  fecjueUtration.     '^^."^Y*'      "? 

A  fequeAration  will  r:cach  a  purchafer,.  who  comes  Foreibaf  r"  '^ 
in  pendente  Utey  if  he  be  a  purcbafcr  of  the  thing  in  MS.  Ld  Not. 
demand,  but  not  otherwife,  elfe  there  can  be^id  deal-  «*"s^*«'  "S- 
ing  with  any  man  who  has  a  fuit  in  Chancery*. 

A  ptircbafer  of  the  thing  not  in  dema^di  3vh.ether 
jt^b^.oC  land  or  goods,  is  bound  by  the  fequqftration, 
if  his  purchafe  were  after  the  iejle  of  the  commifllon  MS. u.  Not. 
for  fequeftration,  of  after  the  date  of  the  order  for  that  **»8^«^»  "S* 
CommiiSon.  '  .  >.     . 
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SERJEANT     AT    ARMSiAND 

MESSENGER.    :. 

fT^HIS  officer  of  Serjeant  at  Armt  U  by  pMent  »yp'»«nt. 

^  from.  t;b«  Queen,  for  life,  fiefidcs  his  cafual 
fees,  he  has  one  certain  fee  of  twelve  pence  per  diem 
allowed  hio^} 

[His  office  is  to  bear  a  gilt  mace  beCoce  thd  Lord  Hitofficf, 
'Keeper^  in  going  to  of  leturning  from  court  or  parJia« 
ment ;  and  to  execute  all  warrants  granted  againft  any 
perfon,  after  he  has  ftood  out  a  commiffion  of  rebellion  ; 
pr  to  bri^g  gp,  by  order  of  Courts  any  one  that  is  in 
cuftpdje  of  a.  Sheriff  or  other  officer,  who  has  returned 
a  ^epi  corpuf  upon  a  procefe  of  tbis  court,  ^nd  brings 
not  in  the  party ;  and  to  take  into  eufiody  ikny  othcf  • 

pel  foil  upon  an  order  cf^  tbis  co«rt.] 

[Said,  the  Court  may,  if  there  be  caul^,  fend  this 
officer  to  bring  in  a  defendaai:  to  appear,  inftead  of 
iSm^g^  fiihpivna,']  c. 

.,  [Hehas  feveral  deputies  ;.rome  of  whom  2tre  ufird  rs^x'i^iia.i^.J 
as  and  called  meflengers,  (as  is  (aid,)  before  a  Comn  Mcflfegp'**     ' 
miffio^  of  jebeUU>n  }  otbers  upon  or  after,  a  cominif-' 
iion  of  rebellion,  and  are  called  by  the  nvam  of  iheif 
fupcrior.J 

[A  party  in  cuflody  of  the  Serjeant  ai  A rpis^  or  Wardfapftfat' 
meflenigtr,  upon  fonie  contempt,  prayed  to  ^e  turned  Fictt. 
over  ^  tb?  warden  of  the  Fleet ;  becaufe  he  lay  in  the 
hands  of  (he  officer  at  fe  great  an  e)^nce>  13/*  J^d* 
fer.diami  Md  it  was  grated.  hMB/J . 

Cc*.  L^hen 
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* 

'  "^^  [When  a'dcfcndaot  5s  taken  upon  procefs  of  con*^ 

tempt,  and  the  Sheriff  returns  cepi  corpus ;  the  party 
lyingifi  pi^ifon,  or  the  Sherifi^  f^fuilng  to  bring  him  in^ 

M-flengfr.         the  Court  will  order  a  Mqffenger  (ifdefired)  to  take 

(CtTufS*-].  iht  prIfoneV  into  his  cuftody  and  bring  him  in.] 

f  The'  Cotfrt  refufed  to  order  a  Meflenger  to  Dur^ 
hamj  which  is  two  hundred  miles  or  more,  on  the  re- 
turn of  a  cepi  omn  attachment  •  becauffc  of  the  great 
diftance  and  expence :  but  faid/it  is  ufed  to  be  granted 
as  far  as  fori.] 

[Upon  an  information,  that  jf.  and  £•  two  necef- 
fary  witnefles,  abfented  themfelves^  fo  as  not  t6  b< 

fPrac.  H.  Ch.    found  to  be  ferved  with  procefs$  a  Meflenger  was 

'4*>-9  J  granted  to  bring  them  in.] 

How  obtained.      ^Thc  nexC4>rocefs9.a&er  a  commifSon  of  rebellion^  i& 

a  Serjeant  at  Arms  ;  which  is  granted  on  motion,  upon 
the  r6tiii^4i  of  nofti/iinVintutupon2L  commi^njof  rebeU 
lion,  and  when  a  Serjeant  at  Arms  is  moved  for,  upon 

3  Atk.  570.       a  commiflion  of  rebellion  returned,  the  commiffion  of 

•    rebdlion  IS  always  produced,  and  is  in  the  hands  of 

the  counfel,  who  makes  the  motion,  and-  he  delivers 

1H.rr.z50.      it  to  the  Regiftcr. 

Before  a  fequeftratjon  can  iflue,  z  non  eft  inventui 
muf{  be  returned  by  the  Serjeant  at  Arms,  unlefs  rfae 
party  be  a  peer  or  peerefs  of  the  realm,  a  member  of 
the  Houfe  of  Comnaons,  or  an  abfconding  defendant 
proceeded  againft  according  to  the  ftat.  5  G.  2.  c.  25.; 
and  this,  that  the  Court  may  be  fatisfied,  by  the  mn 
eft  inventus  being  returned  by  its  own  officer,  that  the 
contumacy  of  the  defendant  is  wilful,  and  the  confe- 
1  Harr.iso.      qucttce  of  his  own  default. 

Feet.  The  order  for  a  Serjeant  at  Arms  {ball  be  drawn 

Or.  Ch.  4  Not.  ^f  by  the  Regifter,  arnl  delivered  at  the  requeft  of  the 
£6  Car.  2.  Serjeant  at  Arms  to  him  or  bis  deputy,  and  is  not  to 
\^uf^i  i68«.  ^^  difcharged^  nor  the  contempt  thereupon,  without 
%2  July.  '  the  Serjeant's  fees>be  paid,  and  a  certificate  under  his 
<  w,  3*  »i94.    hand,  teftifytng  the  fame. 

Seqaeftraticn.         It  was  Ordered,  that  where  any  perfon  was  in  con- 
tempt, for  want  of  an  appearance  or  anfwtr,  or  for 
not  yielding  obedience  to  any  order  or  decree  of  this 
O;. Ch...  Court,  (u^efs  for  contemptuous  language,  or  the 

^^QwJ'u  beating  or  abufmg  any  perfon  in  the  fervice  of  the 

procefs  of  this  Court,  or  other  contempts  of  a  like 

nature,)  the  Serjeant  at  Arms  (hall  apprehend  and 

bring  the  contemner  to  the  bar  of  the  court,  to  anfwer 

/  •  ^  '  fuch 
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fijcfb' contempt;  but  if  the  contemnef  cannot  be 
fotind,  then  to  return  non  eft'  inventus^  to  the  end  that 
a  fequeflration  might  regularly  ifTue,  according  to  the 
amfieht  u'fage  and  pra(?lice  of  this  court* 

.  It  was  alfoorderiErdi  that  it  (hould  b^  made  a  part  of 
all  orders- for  giving  time  to  anfwer,  or  for  doing  any 
other  aS,  upon  the  party's  entering  an  appeai-ance 
with  the  Regifter;    that  the  party,  when  hte  ^nt^rs  ^^  ^** 
filth  appearand?,  fliould  Irkewife  confent  that  a  Scr-  j  gJ.^h 
je^nt  at  Arms  Kbould  ga  agatnft  fiim,  as  upoti  a  com«  *       *     . 
.  fiiiffion  of  rebellion  returned  noh  ejt  inventus^  in  cafe  of 
Hon-conrpliance.     For  the  reafons  for  making  theft 
orders.  Vide  Prec,  €h.  553. 

I'he  order  for  a  Serjeant  at  Arms  being  drawn  up, 
pafled,  and  entered,  the  clerk  in  court  or  folicitor 
givbs  it,  to  that  officer,  who  procures  a  warrant  there- 
on,  iigned  by  the  Lord  Chancellor,  and  at  the  return 
thereof  certifies  in  wbat  manner  he  has  a<9:ed  under  tHarr.953« 
It.         • 

The  return  ^hich'  he  makes  upon  the  back  of  the  Sequeftmioa 
warrant  muft  be  filed  tX  the  report-office,  before  a  fc-  jAtk.  569. 
queftratioQ  canT  regularly  iHue. 

The  cofts  are  to  be  taxed  by  the  clerk  in  courts  Cofti* 
for  the  plaintiff  and  defendant,  and  are  according  to 
the  dtftance  the  Serjeant  at  Arms  has  to  feek  the 
party :  and  the  party  taken  upon  this  procefs  muft 
tlear  his  contempts  atid  pay  his  cofts  before  he  can 
1>e  releafed  }  and,  if  it  be  in  exeeutij6n,  he  muft  be 
detained  in  cuftody  and  brought  into  court,  and  upon 
motion,  committed  to  the  Fleet  until  be  perform  the  x  Htn*  t^y 
decree. 


*■  '  '■ 


SHERIFF.. 

[npHE  parts  of  his  oath,  which  feem  principally  to  Oath< 

^  concern  him,  confidered  as  art  officer  of  this 
court,  are — To  do  right  to  all,  as  well  poor  as  rich,  in 
all  things  bdonging  to  his  office— Truly  to  ferve  and 
return  all  the  Queen's  writs — To  receive  no  writ  un- 
feal^d  ;  nor  any  fealed,  except  by  juftices  having 
authority  to  make  writs  unto  him  by  the  law  of  the  . 
land.]  .       ^ 

[Said, 


^94  ♦  .   SHE  R  L]^  F. 

^  .[Said,  every  Sheriff  is  ap  offcerof.  tbis  court,  and  ^ 
bowDd  toferve  atuchments,  and  otlieV  procefs  of  the 
Court  direSed  to  hlni.l 
Maybcamcrcad.      [He  may  upon  any  negle£l  be  amerced  9  as  for  not 
[Caj7Rcp.io9.]  returning  a  writ^or  not  bringing  in  aprifpner  by  a  day 

given  him  upon  a  c/!/>/ r(7r^tt^  returned  by  him.] 
Keglea.  [Where  he  ha(4  returned. a  »flw^ /;/w«^«/ upop  an, 

^     .  ?    -  attachment  againft  one,  who  is  a  juftice  of  peace,.and 
'•'  who  was  at  the  laft  (juarrter  feffions  for  the,  (koie 
{Carj  fttp.  64.3  county,  ihc  Court  am^ced  him  five  pounds.] 

[So  for  a  faliCb  return,  as  where,  upon  an  attache 
mqnt  he  returned  ffpi  corpus  and  languidut^^  duui 
tecum  was   awarded,  and  chereupoQ  be  returned  adbuc, 

[An  ^fSdavLt  being  made,  that,  the. defendant,  nci*-^ 
tber  at  the  time  of  the  return  or  finccr  was  iick,  but 
goes  abroad  ; ,  the  fheriff  was  amerced  fivi  pounds  for 
.  .  his  falfe. return.] 

[A  Sberitr  amerced  for  not  returning  attachments, 

^  upon  af&davit  tbatibey  were  now  returned  and  deli- 

c.  yered  to  the  party  profccuting,  ^moved  the  Court  to 

di /charge   the    amercements,    lybich  <^ere  not    yet 

,  eilreated.;  and  it.  was  granted,}     . 

N««trotak{any    '    [Sheriffs  and  other  m.inifters  ought  to  take  ru)  rC'* 

rewtii*  ward  or  other  thing  for  doing  of  their  office,  but  only 

of  the  King,  or  that  which  is  appointed  for  them  to 

take,  by  the  ftaiutes  an^  laws  of  this  laru! ;  and  if 

they  do  otherwife,  it  is  extortion  in  them  :  and  if.  any 

IberiiF  or  any.  of  bis  officers^  ^9^  (hall  do  ^ny  extor- 

./  .^    <      .  tion,  and  be  thereof  attainted,  eifher  a(  the  fuit  of  tbt 

King  or  of  the  party,  he  fliail  yield  twice  as  m.ucb  ad 

he  took,  to  the  party  grieved ;  and  befides,  he  may  be 

indi£led  thereof  before  the  jufiices  of  gaol  delivery, 

Co»Lit.  a68.     or  joftrcesof  peacr,  and  by  them  panifhed,  {fcil)tte 

may  be  fined  to  the  King.    See  the  ftat.  3  £.  i.  ca.  26* 

20  E.  3.  ca.  6.  and  i  H.  4*  ca>  1 1«] 

Writeteomm.        Where  a  pfifoner  who  had  been  in  Newgate  fof' 

capicA<i«.  jgj^j  jj^j  remqved  ro  the  Fleet  was  excommunicate^ 

the  writ  of  excommunicato  capiendo  is  hot  tolJC^^dipe^d 
to  the  Warden  of  the  Fleet,  but  to  the  Sheriff;  yirbo 
*  P.  W.  54.  "^^y  return  a  non  ejl  inventus^  on  which  the  Court  of 
B.  R,  may  grant  i  habeas  corpus,  and  thereon  charge 
him  with  an  excommuni.  capiendo. 

The  writ  of  excomm.  copy  is  a  vifcountiel  writ ;  but 
'where  the  Sheriff  is  a, party,  or  otherwife  incapacitated^ 
itmufl  be  directed  to  the  Coroner* 
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SOLICITOR 

(Fide  mtnefs) 

(f  S  a  perfon  that  folicits  and  manages  caufes  in  tbU  whar, 
^   court  for  Ajitors^] 
[In  a  town  caufe  he  is  very  ufcfuli  if  the  parity  is  Hit  tt(e« 
not  much.at  leifure  to  fdlicit  it  himfelf,  and  pretty 
dexterous,  and   have  befides  a  good  under«clerk  in 
court,  I 

[In  country  taufes,  if  th^re  be  the  leaft  difficulty  or 
ftruggle  in  them^  or  if  they  be  of  any  moment,.  folU 
f:itors  feem  to  be  abfolutely  .ncce/Tary  to  the  good 
zpanagement  of  thep.] 

[Though  you  pay  him  fome  term  fees  whetx  littla 
h  done  \  yet,  if  you  have  an  honeA  dexteroOs  m^n,  he 
faves  you  abundantly  more  other  ways;  befides  di(^ 
patching,  and  often  iaying  your  cauie,]. 
/  [He  fues  out  your  procefs,  takes  care  that  your  biU^ 
^nfwer,  interrogatories,  ^^.  be  well  drawn;  be  ab« 
breviates  your  pleadings  and  pfoofs ;  attends  coun(eIS| 
courts,  maders,  ^c.\  fe^s  to  the  drawing  up  orders, 
decrees,  ^e.y  and. does  every  thing  in  your  caufe  that 
does  not  belong  to  fome  certain  perfons  or  oi&cers  to 
do.  J 

[No  agreement  made  between  any  of  the, clerks  ot  Aathotlcy;. 
folicitors  of  this  court,  relating  to  their  client's  caiiTes, 
(hail  be  of  any  av^il,  unless  fucb  agreement  or  /omt 
note  at  memorandum  ihcxtoi  be  put  into  writing)  and 
(Vbf<;ril)ed  by  the  party  that  is  to  be  bound  tberj^tiy.  £0r.  Cfc.  i<j.| 
yide  Referenu*'\ 

[Held,  that  though  the  folic! tor's  alTent  in  court  t<^  [iCh.  Ca.  S6. 
*if  t^Iocutories  may  bind  the  client,  yet  it  hinds  not  iCh.Rep.  ij^J 
to  the  final  reference  to  a  determination  of  a  privatp 
perfon.] 

[Said,  the  client  is  bound  by  ai[i  agreement,  or  con* 
feflion  fignedlby.the  folicitor  before  a  Mafteri  except 
there  appear  fraud  or  pradice»    Ex  reL]  ^ 

[The  Court  on  motion  or  petition  will  order  a  fa-  Solicitor*!  bill. 
Jiicitor's  bill  to  be  taxed  by  a  Mafter :  and  if  on  pay- 
^rnent,  or  tender  and  refufal  of  what  is  taxed,  he  refufes 
.(0  deliver  bis  client's'  writings  aqcording  to  the  order, 
th^  Court  will  grant  an  attachment  againft  him*] 

[Biit.moneypdid  before  the  taxi^tion,  will  not  make  Bllltaxed* 
g  ^ood  payment  of  any  part  of  what  is  taxed  |  becaufe 

that 
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that  Ihould  have  been  fhewed  before,  and  would  have 
been  allowed  by  the  Mailer,  in  the  taxation*] 

[A  folicitor  delivered  his  bill,  does  burmefs  after^ 
brings  his  aAion  at  law,  and  has  judgment;  the  de- 
fendant brings  error,  the  writ  of  error  is  fpent ;  the 
defendant  prays  here  to  have  the  bill  taxed ;  and  the 
Matter  taxes  only  cofts  of  this  courts  ri^thing  being 
oiFered  by  the  folicitor  of  his  cc^fts  at  law;  the  Court 
'was  about  to  order,  that  on  payment  of  fifteen  pounds, 
the  cofts  taxed  by  the  Matter^  the  folicitor  (hould 
deliver  up  writings,  bfc,  for  it  was  his  own  fault  that 
'  he  attended  not  the  Mafter,  nor  charged  the  reft  :  but 

'at  length,  upon  the  rolicitor*s  paying  forty  fliillings 
cofts,  the  parties  were  fent  back  to  the  Mafter,  who 
was  alfo  to  tax  the  cofts  at  law,  and  what  had  Cnce 
accrued,  for  btilinefs  doni  in  the  eburt  after  the  bill 
delivered.] 

[The  report  to  be  made  in  a  week,  and  proceedings 
at  law  to'ftay.] 

[But  faid,  It  is  more  regular,  that  the  cofts  at  law 

be  taxed  by  the  proper  officer  there  j  and  then  brought 

before  the'  Mafter.  ] 

Contempt.  [j8  Decembtr' 16^4..     A  folicitor  was  committed 

clofc  prifoncr  to  the  Fleet,  for  caufcleisly  and  without 

provocation  (fave  the  expediting  an  order  againft  his 

client  according  to  the  direction  of  the  Court)  firik- 

ing  off  the  hat  of  a  clerk  in  the  Regifter's  office,  and 

fOr.Ch.  152]  beating  him  oil  the  head  and  face  with  a  cane.^ 

£zecotorof  a    '    {The  Court  takes  the  Tame  courfe  with  an  executor 

M^tot*  or  adminiftrator  of  a  folicitor,  as  with  the  folicitor 

himfelf,  for  detainiii^  writings  on  pretence  of  fees 
due^] 
)BUltaxc4,  [C'^pon  petition^  a  folicitor's  bill  was  ordered  to  be 

taxed  5  the  folicitor  moved  (though  it*  was  faid  he 
ought  to  have  petitioned,  becaufe  the  matter  came  in 
by  petition)  to  difcharge  the  order,  upon  affidavit 
that  there  had  been  a  rutiningi  account  between  the 
client  and  him,  fome  of  ttie  money  being  leht^  and 
fome  for  buHnefs;  that  an  account  of  the  money  had 
been  given ;  and  that  the  reft  for  bufinefs  was  as  per 
the  items  in  the  folicitor's  book,  which  had  been 
ihewed  the  client ;  and  the  whole  account  had  been 
agreed  to  and  figned,  and  the  vouchers  delivered  up^ 
and  fo  prayed  that  the  accgunt  might  not  be  ftirred, 
i:tc,i  but^the  Court  was  fo  far  from  difchargiog  the 

order^ 
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order,  fliat  It  ordered  it  (hould  ftand,  and  the  (bitcltor 
to  pay  the  cofts  of  the  motion,  out  of  what  (hould  be 
coming  due  to  him  :  and  ordered  the  vouchers  to  be 
produced  before  the  Mafter  upon  oath.] 

[A  plaintiff  having  a  decree  for  money,  his  folici-  Soiveltqr  t*  pay 
tor  without  order  from  him,  received  it.     The  plain*  ^^^'^ 
ti(F,  not  knowing  th*$,  proceeds.     Oh  complaint,  the 
folicitor  was  ordered  co  pay  back  the  money  with  in*  [2  Ch.  Ca.  3S,] 
tereil,  cods,  and  charges,] 

[No  Matter's  or  examiner's  clerk  is  to  be  concerned  Matter's  clerks. 
in  the  managing  or  foliciting  any  caufe,  under  pain  of  [Or.  ch.  «56.1 
furpenfion  and  commitment.] 

A  man  may   have  a  bill  for  fees  due  to  him  as  BW for  fees, 
folicitor,  if  for ^ufinefs  done  in  this  court;  and  fo  he.  *  Vcm.ioj, 
may,  where  the  bufinef^  is  done  in  another  court,  if  it 
relates  to  another  demand   which  he  makes  in  this 
court. 

To  fuch  a  bill  however,  a  plea  of  the  ftatute  3  Jae»  Stat^jae,  f.6. 
c.  6.,  that  the  plainiifF  has  not  figned  his  bill,  is  good,  f  v%n,  -.„ 

Demurrer,  to  a  bill  by  an  executrix  of  an  attorney,  Bill  fir  feetS 
tp  be  paid  his  bill  for  bufinefs,  allowed;  as  there  is  3  a  k. 740. 
remedy  at  law,  2  Geo.  2.  cap.  23  f^  22.  ^"**-  '°9» 

Upon  an  attorney's  or  lolicitor's  appearing  to  be  ^^  J.  ^^^^ 
guilty  of  a  grofs  negled},  the  Court  will  order  him  to  1  P.  w.  593. 
pay  the  cofts. 

Where  a  folicitor  has  been  negligent  in  managing  a 
client's  buftnefs,  this  Court  can  grant  an  attachment  3  Atk.  561. 
againft  him. 

The  Court  ordered  an  affidavit  of  the  plaintiff's  own  impertiAeace  ia 
folicitor's,  which  was  made  in  the  courfe  of  an  in-  *^^'^' 
quiry  before  the  Mafter,  about  his  bill  of  cofts,  to  be  ^       *^^*' 
referred  to  the-Mafter  for  impertinence. 

An  attorney  op  folicitor  ought  not  to  take  a  bond  Bond  from 
from  a  client  for  fervices,.  but«if  a  client  will  give  him  ^^^'VJV 
one  of  his  own  accord,  it  is  not  abfolutely  void.  »9s»  a'oS.  *^' 

If  an  attorney  or  folicitor,  pending  the  caufe,  gets 
from  hi^  client  an  extraordinary  fecurity  for  the  pay* 
inent  of  money,  it  will.be  fet  aiide  without  any  pv- 
ticuiar  evidence  of  impofition  ;  he  is  not  allowed  to^ 
t^ke  a  prefent  without  a  bill  brought  in,  though  a  « Vex.  t6o, 
•client  may  be  generous,  and  give  more  than  the  biU.  ^ 

An  attorney  or  folicitor  cannot  take  a  bond  from  at 
client  for  unliquidated    cofts,   notwithftanding  fuchi  t 

bond)  and  a  mortgage  has  been  given,  the  cofts  xmy. 
be  taxed,  and  upon  payment,  the  attorney  to  re-con- 
vey,  and  the  bond  to  be  delivered  up. 

All 
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4Bro.  ja.  ^        Atl  courts  will  protcd  their  fuitors,  and  attomiet^ 
a  v«»  jun.  199.  cantiot  ad  with  refpcdi  to  the  parties  for  whom  they 

are  concerned,  as  others  may  do* 
lien.    .  A  country  client  employs  an  attorney  or  folicitor  in 

ftF*  W.  460.  j|,g  country  in  a  cdtjfe  in  Chancery^  the  folicitor  em-* 
ploys  a  clerk  in  Chancery,  the  client  in  the  country- 
pays  bis  folicitor,  who  does  not  pay  the  clerk  in  Chan- 
cery ;  the  client  not  bound  to  pay  the  clerk  in  Chan- 
cery; but  if  the  latter  has  any  papers  in  his  hands,  he 
may  retain  them* 
I»ten.  A  clerk  in  court  who  lends  money  to  a  folicitori 

i^^^V^        is  not  entitled  to  detain  client's  papers  as  a  pledge, 
n*'  •*  **         A  folicitor,  who  is  in  diAurfe  for  his*client,  has  a 
right  to  be  paid  out  of  a  duty  decreed  to  an  admini » 
ftrator,  and  a  lien  upon  it,  before  the  creditors  of' the 
deceafed ;  nor  can  the  adminiilrator  controvert  ihi< 
jf  Aik  710.       rule  by  infifling  on  applying  the  aflets  in  a  courfe  of 
ft  Vi«.4o7.       adminiftration  ;  for  folicitors  have  a  lien  on  the  fundj 
and  alfo  on  the  e(hte  recovered  in  the  hand$  of  the  per* 
Ton  recovering  it,  but  not  in  the  hands  of  the  heir. 
.    Upon  an  aft  of  bankruptcy,  byjying  two  months 
in  prifcn,  joint 'and  feparate  commiifions  ifTued:  the 
» Vex. jun.  285,  fornier  being   cftabliChed^  the  latter   fuperfeded,   the 

attorney  empjoyed  by  the  bankrupt,,  and  in  fufiaining 
the  latter  againft  theformer  commiflion,  has  no  lien 
upon  papers  delivered  by  the  bankrupt  after  ihe  arreft  l 
upon  petition  by  the  joint* creditors,  he  was  ordered 
to  deliver  them  up.  , 
MHt  raxed.  The  Court  will  order  a  folicitor*s  bill  to  be  taxed| 

a  Atk.  29.        though  he  has  a  mortgage  to  fecure  the  payment  of  it^ 

ATolicitor  having  taken  a  judgment  of  his  client 
for  400/.  whitft  the  caufe  was  depending,  and  alfo 
feveral  extraordinary  charges  appearing  in  his  bill  i 
%Aik42g^  i^t^hord  HarJwichy  though  the  bill  had  been  adjufted 
and  allowed  17  years  ago,  referred  the  bill  to  be  taxed^ 
9nd  ordered  the  judgment  and  other  feciirities  16  be 
delivered  up. 

Solicitor's  bill  is  novr  ordered  to  be  taxed,  upon  the 
client's  fubmitting  to  pay  what  fliall  be  found  due^ 
without  bringing  the  money  into  Court,  as  had  u(ed 
ft  Ve«,  451.       to  be  the  cafe. 

8«ffvt9  of  client.      An  attorney,  on  fale  of  an  efiate,  not  difclofing  to 
1  Vcf,  96.        the  buyer  an  incumbrance,  is  liable  to  make  fatisfac** 
tion;  as  it  is  not  difclofing  the  fecrets  and  circum^^ 
ftances  of  bis  client* 

Aft 
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An  attorney  admitted  as  a  witnefs,  mud  difclofk, 
a£ts  done  in  his  prefence  by  his  client,  as  execution 
of  a  deed,  ^r.;  not' private  confidential  convcrfaiion  *v^«.  jua.  189, 
with  him,  as  reafons  for  making  it,  "^ 

Where  a  folicitor  has  been  .guilty  of  malpradices,  Mircocd«£^. 
he  may  be  degraded  by  applying  to  ftrike  him  out  of  ^^^^'^  "^3^* 
the  roll  of  folicitors. 

If  an  attorney  makes  an  engagement  to  pay  money  where  liable  t» 
for  his  client,  but  without  his  client's,  authority,  the  *?8a?«ment8 for 
attorney  is  himfelf  liable.  ^>.  vv.  277, 

Notice  of  moiion  given  by  one  not  allowed  to  aft  as  Meice. 
a  folicitor,  not  good.  3  ^•^j  ^o^ 

Though  a  country  attorney  afls  by  an  agent  in  Notice  to  foijci* 
caufes  in  this  Court,  yet  he  is  to  be  confidered  as  the  ^o''- 
folicitor  likewife,  though  he  rcfides  in   the  country^  ^    ^*  37- 
and  what  is  known  to  him,  is  notice  to  his  client. 

An  attorney,  who  was  concerned  In  a  fraudulent  F^au/i. 
bankruptcy  was  committed.  1  Vcr.ju11.394. 

A  folicitor  was  ordered  to  pay  the  cofts,  where  htCoiujin. 
colluded  with  any  of  the   parties  againft  the  others,  '  ^**i'"'''^^' 
and  has  been  direfted  cofhew  caufe  why  he  fliould  not  aVtt.  jun.  304. 
be  ftruck  dff  the  roll. 

An  attorney,^ though  a  bankrupt,  may  pra^life..         B^nkrup^. 

%  Vez.jun.  6S« 
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1^  IS  a  mandatory  virric  or  procefs  directed  to  one  or  WIn£. 

-*-  ntore,  requiring  him  or  them  to  do  fomewhat, 
4ind  it  is  generally /y^^tpn^  antum  tibrarum  {-ot  other 
fum);  or  fub  pencuU  incumbente;  from  which  words 
0{fub  peena  it  has  its  name.  Yet  txher,  like  manda- 
tory writs,  have  the  fame  name,  though  thefe  words 
are  not  ufed;  nor  are  they  ordinarily  any  thifig  but 
in  terrorem,'] 

[None  that  ilvall  coonterfeit  %fubp6tna^  (hall  be  per*  Counterfeiting 
mitted  to  write  under  or  f6r  any^  clerk  of  thofixclMk*a  ^"^p«m- 
office.]  •  • 

[No  clerk  or  other  fliaH  appear  on  any  counterfeit  [Or.Ch,  s^.] 


J 
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^     ■  f  • 


SuJ^p^n^  ad:  Rtfpmikhdum.  I.:' '';  *  j 


^      »  .»■      .-     «  ,  ,  J  .    -V'    /|  '. 


What'         .    ,[ 


I  S  the  firft  and  leaflfng  proccfs.  of  this  Court,  irf'^ 
^   (ix'its  by  Engitjh  A7/,  b'y'which  the  p^rty  ddfend- * 
ant  againft  whom  the  complaint  iU  iS  fumnioned  jnd 
required  tp  appear,  at  aC;  time  to  comc,j  and  anfwer  ijh^ 

To;b.2.  complaint,  under  a  certain  pain.]  '    . 

Where  tMre  •!*       [To  ca^ch  Juhpcsna  aduhondeniunii  con taihi'ng  mpr6 

more  names       names  K\ivs\  one,  there  is  for  eacli  name  more,  a  fabcf 

t^A  oac.  ^j.  ^^^11  pi^^  ^£  parchqient,  containing  t,he'  plaihifff's 

name,  and  the  name  of  one  of  the  defendants,  and^the^ 
day  of  appearance,  ^c] 

Onijf  three  [There  (hall  not  be  abpve  tfiree  defchdahts*^  namei 

name«inone      Jn .  one  fjihpcena.     But  as  Kuftand  and  wife  are  ac-    ' 
-         »  '     counted  but  one  perion,  to  their  names  are  accounted 

*pJu  Aim.  2.       but  as  one.]  . 

Security  to  ii«         [By  the   1^  H,   6.  ca.   4.  fuhpc^nd  \i  r\6i  t6*  bq 

tikf,  <joftn         granted  till  furety  "be  found  to  faiisfy  the  defendant ;h*jS 

damages  and  expenccsj  rf  the  matter  contained  i IT  tVc' 
bill  cannot  be  made  good.  But'  it  Is  now  6tlier*Wl(i* 
pradifed  J  though  fometimef  feciirity' in  tHe  fum  of 

Hind,  76.         40/.  is  ordered,  if  the  plaintiff  lives,  or  is  'gotng  be-' 
yorid  fea.l  *    ' 

[By  the 'Opinion  of  two  Judges^  the  fiir^y  hieri* 

ilnft.  84.         tloned  in  the -ft^utc*  ought  to  be  afn  dbligatron  from 

the  plaintiff.] 

Bill  filed  befm       [Heretofore,  the  fubpcena  was    nt>t  ltie<f*  fortb^^lj 

ittbpvna iOiies,    the  bill  was  filed;  though  lately  it  mi]ght.'be.    But 

now  by  a<5t  of  parliament,  the  bill  mull  be  firft  13ed» 
,  except  in  certain  cafes. — Vidi  BilL] 

RfHiro.  [If  thisyir^/«rffabe  made  returnable  in  ierm»  it  may 

either  be  on  a  certain  day  of  the  month,  or  upon  the 
common  return  days  ;  as  a  die  Pafcb^  pn^'  futwr^  in 
unufn  menfemy  where  the  feaft  day  is  not  icome:  a  *di^ 
P^fchif  i>»  nnum  menfem  prox*  futur*^  Where  the  feaft  is 

ft  Toth.  2.  •      ali*wdy  pail  ^  or  on  a  certain  day  after  an^  t>f  the 

O.  A.4}0«        ufual  returns.] 

.         '*  [In  vacation,  upon  afEdavit  that  the  defendant  lives 

in  London^  or  within  ten  miles  of  it ^  ^  fuBpitn^  ti^zy^ 

upon  petition  or  motion,  be  had  returnable  imm^tdteA 

AffijAfit,  [Said,  the  affidavit  mufi:  name  the  place  where  he 

"      ^  .    hVes.J  ....'. 

XThtt 
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f This  procefi  is  not  iflued  againft  a  baron  or  peer  Agdrt  whom 
bf  the  rea)in«  till  after  a  letter  dircdied  to  hitfi  by  the  *^"*^* 
Zjord  ChanccHor,  acquainting  him  that  there  is  fuch 
a  bill  filed  againft  him;  and  defiring  him  to  order  an 
appearance  to  be  entered  at  a  day  therein  prefixed  (the 
day  of  the  return  of  tht  fuhpatnat  if  there  be  other  de- 
fendants)}  which  if  he  ncgleds  to  do,  then  on  mo-:  (Pr.  fl.  Cb.  ««, 
tion»  &ff.  a  fubpobna  iffues  againft  him.]  ^*» ^'^^  3]* 

rif  he  appears  not,  ^c.  upon  the  fubpcena^  an  at*  Appearance, 
tachment  iffues.]  [Toth.i5.j 

[So,  if  upon  the  letter  be  appears,  but  anfwers  not  Attacbmenr. 
in  due  time,  an  attachment  iffues,  which  upon  the 
letter  only  it  could  not  do  j  in  regard  no  Great  Seal  f^'*  ^'  ^^  ■•] 
was  feen,  and  fo  no  contempt.^] 

[Thefe  letters  are  but  of  courtefy,  and  faid  to  have  Letter  mlffive. 
begun  16  Eliz*  fince  when  there  have  been  alfo  letters 
fid  audUndum judicium  \    but  it  is  no  matter  of  excep« 
tion,  if  a  fubpotna  ad  audiendum  judicium  be  ferved.  Ibid.  3. 
find  no  letter  ient.] 

[As  to  the  ferving  this  procefs  ad  refpondsndum ;  if  Service. 
there  be  but  one  defendant,  you  muft  deliver  the  writ 
to  the  party  himfeK,  or  leave  it  with  one  of  the  family  [Or.  cb.  94.] 
at  his  dwelling-houfeor  place  pf  refidence.] 

[If  there  be  more  than  one  defendant,  deliver  to 
each  a  label  or  note  of  the  contents,  {vi%.)  the  court, 
the  day  of  appearance,  and  at  whofe  fuit,  at  the  fame 
time  (hewing  the  writ  under  feal  \  aiid  deliver  the  wri( 
to  the  laft,  or  leave  it  at  his  houfe  or  ufual  place  of  IW. 
refidence*] 

[So  (hewing  the  fubpana  at  his  dwelling-houfe,  to 
his  wife  or  fervant,  and  leaving  a  label  of  the/ubparna 
or  note  of  the  day  of  appearance,  ^V.  is  faid  to  be  [1  PjK.Alm«53  } 
good  fervice.] 

[It  is  held  good  lervice  to  leave  the  fubpctna  hanging 
on  the  door,  or  put  in  under  the  door,  or  by  the  win* 
dow  of  the  houfe  where  the  defep^isrnt  ordinarily  dwells 
or  refides.  But  this  is  where  it  is  prefumed  the  fub- 
poena  comes  to  his  hands  afterwards,  or  he  has  notice 
of  it,  or  that  he  might  probably  be  in  the  houfe  at  the 
time,  and  neither  he  nor  any  of  the  family  would  be  %  Vem.  3^^, 
feen,  Wc-]  But  if  it  be  (bmctime,  as  a  year,  fince  he  P»"*  ^**  99* 
jeft  the  houfe  or  lodging,  the  fervice  is  bad., 

[Said,  hearing  the  defendant  own  that  he  was  ferved  f^emce,  priwf^y^. 
with  the  fubpcena^  is  good  evidence  to  prove  fervice.  fa  To.  6.] 
So  is  affidavit,  that  he  faw  fuch  an  one  ferved  with  the  ^*[]  *^*'  "^* 
fubpaenaA 
^  Dd  .  [The 
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Service. ''  fr^e  Court,  on  ajfidavit  that  tbf  deftnd^t  W9l  $h^ 

fentexl  from  his  lodgings  and  could  not  be  foyr^d^  ot^ 
dcrtd  the  kaving  of  thc/nkp^ns  M,  his  laft  ^bcfte  to  be 
good,]         ^  .  ,..  ..  ,7 

[  Aiid^  /£/i  /J  an  ufual  ordtr^l  \ 

Service  party  [Where  the  dcfendaiit  has  a  bill  p^tiduagrtfl^thtS 

»teoad.  court,  or  a  fui(  at  law  againft  the  coinp]ainfif>t^  aod 

the  now  defendant  is  not  to  h^  found  or  beard  of«^of*  if 
beyond  Tea ;  the  Court  will,  on  motion,  order  fervtoc 
iCh.  Ca.  67.    on  another^ of  the  parties;  the  clerk  tn  court,  or.  the 
I  p.  w.  523.     attorney  at  law,  to  be  good  fer vice.] 
Service  upon  [Thc  Court,  on  motion,  ordered  the  fkaving^.of  (« 

prifoner.  fuhpetna  With  the  tui-nkcy  of  a  prifon,  to  be  .good  fee- 

vice  on  a  prifoner  at  large  there.]  .     .  ^ 

[If  the  defendant  be  a  prifoner  therq  (aiSlMsBy  I  fijp* 

pofe)  fo  to  leave  it,  is  faid  to  be  good  fer vtC9  w^ovl  a 

previous  motion.]  ..'•.. 

Service  btfQii         [Where  the  bufband  only  ferved,  bath  QO^  ^hat 

<nd  fei^e*         ihc  fukpcma  is  ag^inft  bis  wife  too^  it  isf  gopd  4eryi^ 

for  both;  and  for  want  of  an  ^pe2|raii<;i(  ^^if'b^wi^, 

[Ciry  Rrp  94.  an  attachment  may  iflue  againu  jboth,<F*7$4Hr^iid,.'^ou 

Tot.  II.  jjj    cannot  ferve  the  wife  without  the  buiband^^v,  ^.-ri: .  -  - 

Serr^ce.  [This  pipocefe  muft  be  ferved  before  aooh  {itiJUr- 

[Px.  Aim.  a.]  tbeil)  of  thc  day  of  appearance  J- 

{[Service  in  the  night  is  good.^] 

[The  plaintifFfbewed  the  defendant  a  writ,  biirdid 

not  deliver  him  a  note  of  the  day  olF.bi$)appea«ant^ 

here  ^  nor  did  the  fame  appear  by  the  Iabel«or  anyoid^r 

writings  and  the  defendant  app^ring,  jfoptid  ^n^bJU  : 

the  Court  ordered  the  defendant  good  cofts  agaioA^'che 

(Cary  Rep.  «3.]  plaintiff  for  fuch  ferving,]  .    /^  .j  i  ./^ 

Foriinriiib-  Us  J^uary^  1 5  Car.  a.  two  perfons  co^^erped  in 

peenai.  forgjog  fubpoenas  were,  on  affidavit  aqd  es^aminatioa 

before   the  Matter  of  the  Rolls,  commixed  to'  tbe 

[Or.Ch.86.]   Fleet.] 

Conteirpt.  [For  a  Contempt  of  pot  appearing  upon  ^  fuhpdnia 

ad  n/pondendum ;  or,  having  appeared,  for  t^ot  aolwcr* 
ing;  there  goes  of  courfe,  an  attachment.}        .> 
Sttt.  4Ann.  By  the   Aatute    4.  Ann.   c.   16.    no  Juhp^fn^.  or 

c*  ^  other  procefs  for  appearance  (hall  iflue  .|i)l  afteri^the 

bill  is  filed  with  the  proper  officer,  and  a^.^ectifica^ 
thereof  brought  to  the  fubpatna  office,  except  in  ct(^ 
of  bills  for  injur.dlions  to  ftay  W9^fte,  orJIay^Aiifs  at 
V     ,  law  commenced  ^  and  although  folic! tpr$,.:tbr<|tiigi|  ig- 

norance or  inattention,  frequently  fue  -p«|  and  f^rve 

^         this 


I 


lMs<«orfit1^orethe^iHlfiled,  tMng  care  ta  fite  the 
-fcaion  Ihe^ettirn-dayj  yet  that  praftJce'h  Jri-egular  Hina.^r;. 
^cititaptin  the  enfe^  mefftloned  in  the  ftatttte)  knd  ttke  Biiu  not  to  be 
compiainaiit  does  it  at  the  rifle  of  cofts  j   to  prevent  »*'«*a^«<*« 
.which  the  fix  clerks  iifed  to  amedate  the  btll :  hut  by 
att^oftler  Miade  by  Lprd  Cianndon  ^  all  bills  are  to  be 
dated  ^heffltntf  day  they  are  brought  mto  the  fix  clerks' 
bAcfti  altil'  nc^fix  dert  td  ^rerume  to  antedate  any  Or4.Ch.9j. 

And  if  defendant  be  -fetved^  and  before  the  return  Coft s,  Mil  aoc 
of  the  writ,  he  inftrods  a  clerk  to  fearch  if  any  biH  *»*»»«  ^^^^* 
be  filed,  al^i  It  appears^  that  no  bill  has  been  filed,  he  Hind.  77. 
fil«y^ptfeferr^4s,  untofs  it  be  an  tttjunSion  caufe. 

A  fuhtaena  out  of  this  court  may  be  made  returnable  Wbete  titora'^ 
if)  die  May6r*3  court,  or  fn  the  Chancery  in  Ireland  **!{5' 
iriti^miw  cifds^;  btit  theft  no  attachment  fffiiesFhere  for  4ior'**'*    • 
contempt. 

hfttffd^na  retttrhable  •  immediate^  may  ht  made  out  RemniableTiii* 
agaiiyft  an  4pfficer  of  the  Cdurt  without  the  ufual  affida-  m«««"t^. 
iirt«,-^beitni^  he  h  prdWmed  alway*  to  attend.  ***^*  ♦*' 

"'"Affutpe^a-mzj  be  made- returnable  and'ferved  on  wind.  So, 
thefamedaylti^fealcd.  ^  ^'""' 

*tf>0n>djiiifiena  b6  againflf  huf&and  and  vrife,  fervice  Strvke, 
on  the  hufl>and  is  good  fervFce  on  him  afifd  his  wife, 
and  fervice  on  the  wife  i/goodfefvice  on  the  hufband^ 
ff'the  bod|f  be^'left  With  faef  under  feal  at  the  hofband's 
place  of  a4>ode,  beeaufe  it  i^  prefumed  to  be  fufficient  Hind.  S4. 
ti)oid^0to4fhr  other ^  but  leaving  a  label  with  the  wife 
has  been^ibtlbted  if  good  fervice  on  the  hufband; 

N10  pMicefl  cian  be  ftr ved  on  a  prtfbner  committed  Sew<*  "P<^»  * 
at  the  fuit  of  the  crown  without  leave :  but  Loi^d  King  p"^^"**^ 
having  bt^h  one  of  the  corrfmiflioners  before  whom  Mof.  137.  • 
the  prifOffer  was  tried,  made  an  order  that  the  keeper 
't>F  Newgate  ibouid  admit  a  perfon  into  the  prifon 
to  ferve  him. 

-  if  ^pon  a  cbpy  ferved,  and  the  writ  fliewn,  the  contempt  of  the 
perlbti'fpeAks  contemptuous  words  before  he  knbws  fubpana. 
the  contenos,  or  from  what  court  it  iflucd,'  it  will  be  fiMod.Ca.  4j^ 
»contectfpr» 

-^  If  the  contempt  be  by  abufive  anions,  as  beating  or  How  pnn»iiicd. 
a^ufirtg'  the  perfon  who  ferV^s  the  procefs,  the  oflfender  Ord.  Ch.  116. 
Aiail  be  ofi  motion  committed  upon  an  affidavit  thereof, 
without  examination; 
'  Soof  cdntemptuous'words'he  fhall  be  committed  HowpuniflicfL 
itpOntBe  afiWaVlts  of  two  perfons,  without  further  sCiJ.  RfP'4'* 

'  D  d  a  cxamina* 
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Proof  of  con ' 

tempt. 


Ord.  Ch.  1 1 6. 

Proof  of  coa<» 
teoipu 


3  A>k.  219. 

Counter  Vit  fub- 
pceaa* 
Hind*  S6* 

Member  of  par- 
liament. 
Hind.  87. 


Ord.  28  Nov. 


Corporation* 
Hind.  87. 

Defendant  ab« 
fconding. 
Stat.  5  &/0.  2. 


Barnard.  Chan* 
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examination:  and  a  fihgle  affidavit  in  fm:6^tafif'4is 
Aif&cient  to  ground  an  attachment^  upon  wMirh/^flfc 
Ihall  be  examined)  and  if  the  mi(Hemeahor*ter  coinibffed 
or  proved,  be  committed.  And  if  he'diilP  ftot-^ 
thereof  fou^d  guilty,  fave  by  the  oath  of  tlie '(>ilf)r5 
who  made  fuch'  aiEdavit»  he  fliail  be  difcharged,  bi^ 
without  cofts  in  rerpe<3  of  the  bath  mad^  againft'faniar* 

Contemptuous  words  were  fpokenbfthey2^^a,mhtl 
the  perfon  ferving  feverely  beaten,  yet,  ^hefefa^s  tHShg 
proved  by  one  witnefs  only,  the  Court  woirfd  nbt 
commit  the  contemner,  but  made  a  rule  upon  hioi  16 
jhew  caufe  why  he  (bould  not  fland  committed.       '^ 

A  counterfeit y»^^£2?»a  does  not  oblrge;  and  who- 
focvcr  ferves  it,  if  he  knows  it,  miibehaves  hmifelf ; 
and  an  attachment  will  go  againft  him.     *        ^     *  '  ' 

If  the  defendant  be  k  member  of  the  HdlHe  of  Gdm- 
mons,  an  office  copy  of  the  bill,  figned  by  the  prop^ 
Ax  clerk  or  his  deputy,  muft  accompany  the  nfrrit, 
and  may  be  ferved  perfonallyj  or,  wbic'h  *rs  more  con • 
venient  and  mcft  ufual,  by  leaving;  xbt  fuhpeefra  oiMer 
feal^  and  a  copy  of  the  bill,  at  the  defendant^  dweltfrrg*- 
houfe,  or  place  of  refidence,  with  one  of  the  family.  • 

Members  of  either  houfe  of  parliament  ar^  ^ot 
obliged  to  pay  for  or  take  out  any  other  copy  tipcn 
their  appearing  thereto.         * 

If  a  bill  be  filed  againft  a  corporation, '  t^b  pfoctfs 
muft  be  ferved  upon  fouie  one  of  its  members. 

In  cafes  where  perfons  have  withdrawn  themfclves 
beyond  the  Teas,  cr  otherwife  abfconded,  to  avoid  the 
procefs  of  the  Courts  the  Court  may  fix  a  day  for 
their  appearance,  to  be  inferted  in  the  Gazette^ -and 
ptrblifbed  in  the  parifh  church  of  the  defendant,  and 
pofted  in  fome  public  place,  and  the  defendant -iio( 
appearing,  the  bill,  may  be  taken  prv  cohfeffi»  Ft .e 
Appearance. 

Lord  H..rdwuki  was  of  Opinion,  th^t  it  was  hot 
fufficient  to  make  an  affidavit  that  the  party  maUftg 
It  was  informed '2LnA  btlieved  thzi  the  defendants  ilirith- 
drew  themfelves  into  Ireland^  to  avofd  being  ftrved 
with  the  procefs  of  this  Court,  but  it  m^ift  be  fetfbnh 
by  whom  the  party  depofmg  received  fuch  itifohtta- 
tion.  /-•'' 

If  the  minifter  of  the  parifh  prevents  an  order  pur- 
fuant  to  the  ftatute  being  publifhedj  a$  the  aO'  is 
Glent)  not  mentioning  any  penalty  for  diA^beyiiigtt; 


I^or4  Hardwich  was  of  opinion  that  fuch  mUuftei'  \i 

Tbcftatiitf^.otnits  the  caic  of  a  defendant  who  has  Where  aefcod- 
been  fcrvt^  with  zfuhptena  and  ncgleds  to  enter  his  '^^^^«» ««  *F'' 
appearance,  and   avoids  the    procefs    of   contempt,  nfad.  90. 
Plaintiff  in  fuch  predicament  is  left  to  the  ordinary 
method  of  iiTuing. procefs  to  a  fequeftration,  and  hold« 
ipg  the  lands  fequeftered;    for  defendant  muft  have 
appeared  or  been  in  cudody  before  a  decree  pro  com* 
feffo  againft  him  can  be  made :  all  that  the  Court  can 
do,  i^  (o  ^rant  an  injundion  grounded  upon  fuch  fe- 
queftration.    .  1 

^Mre,  whether  a  fubpoena  can  regularly  be  ferved  Served  abroad. 
out  of  the  jurifdiflion?    FiJg  Burke  v.  Lord  Macio-  '^'"**  9°« 
pald^  Mich(ulma$  1780.     ^ire  alfo,  whether  a  fo- 
reigner jcan  be  ferved  in  a  foreign  country.     Pra. 
Cb.  &i. 

4)eiiuidant  refiding  abroad,  authorifed  TurUn  and  Where  defends 
SHmmerton^  two  attornies,  to  receive  a  fubpcsna  for  •"'*••*>">**• 
.him,  and  to  enter  an  appearance;  plaintiff  filed  his 
bill,  a^id  applied  to  Turton  and  Summerton  to  accept 
t\\tf  fubpcena,  and  appear,  which  they  refufed  to  do,  and 
Che  Court  would  not  compel  them.    TVilUngs  v.  Lomarty  Hind.  91.     > 

BiU  1781.    .         . 

Defendant  lived  at  Epfom^  arid  being   a   barrifterSubpantreturn- 

.  had  chambers  in  the  Temple,  but  had  little  or  no  bu-  «*>ie  im  ncdUic. 
fmefs.     A  fubpxna  returnable  immediately  was  moved 
for,  upon  an  affidavit,  Hating  that  the  defendant's  place  Hil.  1781. 

.  of  abode  was  ziEpfim^  but  that   he  redded  in  tbejHind.9«. 
Temple*     ^lotion  refufed,  as  it  did  not  appear  that  his 
place  of  abode  was  in  the  Temp'e. 

Defendant,  who  .was  a  member  of  parliament,  had 

.ahoufeat  Southampton^  but  no  town  refidence,  was 
ferved  with  z' fubpoena  retixrnMe  immediately  in  London^ 
at  a  friend's  houfe  where  he  was  upon  a  vifit.  Defend- 
ant moved  to  fet  a  fequtftration  afide,  which  had  been  Hind.  92. 

^  awarded  for  default  of  appearahce,  on  the  ground  of 
irregularity,  he  having  no  place  of  refidence  in  town : 
motion  refufed,  as  the  Court  could  not  believe  that  a  EaftlndixCom- 
member  of  parliament,  whofe  duty  it- was  to  attend  panjrv.SirTho- 
di^riag  the  feffion,  had  no  refidence  in  town,  and  the  Su.^Ti?^'^*  ' 
refidence  above  dated  was  confidered  fufEcient. 

Defendant  having  a  town  refidence  and  a  country  In  a  town  caufe. 
residence,  sl  fubpoena  returnable  immediate  was  ferved,  Appearaiy:e. 
by  leaving  the  body  qnder  feal  at  her  houfe  in  town^  "i»^*  9i« 
"■     /'  ^     '  '       D  d  3  (he 


from  ti>irf| ;  (he  appeand  ^tou/k^  Qf  .itr  a .  M>wa  ^t^ff^ 

and  obtained  «  t^mmiffion  ist  iair  kr  im^WiT'f^.afidifi^ 
Sttiof  Leietfter  n^^i^^  ijnip  io  return  it  ^  Uf^oov  maCmn  bjr  plafintiff  to 
HikIi^'s.         fet  afi^  ^liie  Oftder,  Lend  thurio^'Uvi^it\^m'h^t^  «pn 

pearance  gnuis  as  in  a  town  caufe  did  not  ii|akft  lit  Icyy 

and  refufed  die  motion. 
Counterfieitijig        A  clerk  in  Chancery  was  committed  for  fending 
the  Great  Seal,   y^fxts  into  the  country -.wkk  fisft  jtaUow  wax  upon 

them,  witbbut  being  fealed  with  the  Great  Seal.  A 
t%  Mod,  355.     })jg[)  miidemeanor  next  to  counterfeiting  the  feal;  and 

he  was  bound  in  i000/.»  with  two  moieJo/j^Aiach, 

for  his  appearance* 
Service.  Iii£anti»      Where  infants  are  parties,  and  the  mother  fec^etes 
%A«k«  T**'        them,  fo  as  they  cannot  be  ferved,  a  fcrtfce  tlp|a 

the  mother  is  fufficient,  as  {ht  is  the  natural  guar- 

dhin.      '  ^        ?^ 

AntaM  bill.        On  an  amended  bill  it  h  not  neceflary  to  (cffve'^tftiiir 
?Vfi>.jya.i5iy„>^^j,j,  on  the  original  defendants.  ^    '* 


4St^bp(tnaf^rCoJiu  - 


-T 


T%is  proce/s  ijfues^ 

[P'OR  not  putting  in  a  bill  ;] 
^    [For  putting  in  an  ii 


irrfufficie^t  anfwif  n}  ^> 
[And,    upon  an  irregular    proteedin|  )^^  oi  "hdk 
like.]  •  /    : ;  r  -, 

%^\tu  [It  muft  be  perfonally  f^^ved  |   bel?atffe  fbe^'cof^ 

are  to  be  demanded  by  and  paid  to  the  partyi  or  him 
that  ferves  it.] 

[But  where  affidavit  is  made,  that'the  party  .to 

whom  ^tjuhpana  is  directed,  is  not  to  be  found  \ 

the  Court,  on  petition  or  motion,-  will  order,   that 

leaving  it  with  his  clerk  in  court,  or  as  the  Court 

>         ftall  fee  fit,  (as  at  his  laft  place  of  abode,)  (hall  b« 

[Or«Cb«$4»]    good  fervice.] 

'^  [If  the  party  for  whom  iSntJuhposna  is,  ferves  it  not 

himfelf*     The  bearer,  {vi%.  he  that  ferves  it)  inuft 
have  a  letter  of  attorney  or  other  fuffieient  author |yf 

\  to  dcm^  Ifid  receive  the  money .1  ^    -'■    * 

"       '     [Upon 


S  V  B  raw  A.>  4QI 

^' '[Upmi  nflkfAvitipf  due  ftritee^  demaad  j»;s)  fegi&r  Atuchmeiit. 
to  pay,  in  attaKrhm^it  iffiicr^  oind  fo  fuf tber  pfoccGi  of 
eomtaipT)  or^n  0tli^  ca(es.1 

[0»tb)  that  the  paaty  confefled  he  was  firrvcd  frttk     ^  2^ 

thift  pvoQtSk^  aod  hadr  xtoc  fMik^m&s^  wai  hdd  Cary  Rej^.  26^1^ ; 


• '   j4  Sidparna  to  make  a  hetttr  Anfwet. 

£|T  may^  be,  and  commonly  is,  returnable  tmme-  Rctumi 

[It  may  be  fervcd  z%zfulpcsna  ud refpondendum ;  or  Service. 
'  it  aiay  be  ftrved  by  leaving  it  with  the  clerk  in  court*  f^**  '^'*^'  ^H 
O.  29th  0^<?ifr  1683..] 

[Said,  if  there  be  eight  days  in  term  from  the  time 
offervice;  thi  defendant  muft  take  a  dedimus^  or  an-^  [IbU.  CJ.  Tot.] 
fwcr  in  eight  days  after  fervice.] 
i    [The  plaintiff  may  at  his  eledion  have  ontfuhpana 
for  cofts,  and  another  for  a  better  anfwer,  upon  th^ 
former  infrffficieftt  one;  or  ^nej^^jla"*^  fOr  both  the  [Px.  Akr>.  ti5» 
tofts  and  a  better  anfwer. 3         '  Toih.  n.] 

[Upon  a  fubp^sna  to  make  a  better  anfWer,    the 
defendant   is  to  appear  and  sinfwer,  a$  on  the  firft  [P<.Alm.  ii«] 
fubpoBna.l  • 

[If  he  appears  not  therecm,  but  ftands  out  atl  eon*  Procefi  rerurn* 
erupts,  fuch  proceft  and  proceedmgs  arc   ufed,   as  »*»^«  imtpediaic, 
upon  the  fixfk fubpaena  to  appear;  but  all  fuch  ptoceft^ 
are  to  be  iii%de  returnable  mm^m/e,  and  ferved  on 
tke  clerk  in  court,  till  the^party  profecutklg  arrive  at 
fuch  procefs  of  contempt,  as  he  was  at  before**    O^  [Cl.  Tut.36.] 
-^g  O^aber  1683.] 


Subpamaduca Jecum.    .  .     ^ 

[|S  fo  called,  from  the  words  of  the  wril^  .which  Whit* 

^  commands  the  party  to  appear  in  court  fuch  a  day, 
4i4^n  Ucum^  a  deed,  or  writings,  Cs^r.  conteiled  by  his 

D  d  4  anfwer 
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Weft.  fed.  54, 
55- 


anfwer  to  be  iti  his  cuilody  i  or  to  fhtw  gdod  c&ufe  to 
the  contrary.] 

[Sometimes  it  is  gencr^,  for  all  writiAgs  touching 

fuch  a  matter.^  *  

[Sometimes  fuch  writ  is  granted  where  the  defend* 
unt  confefTes  money  in  his  imnds,  an4  offers. to  pa]^  It 
into  court,  or  the  Court  orders  it  to  be  paid  in.] 
iHov  obtMA€4«        [This  writ  qouft  be  had  upon  motion  atid  order^j 

It  is  to  be  made  by  the  eierk  of  thc/ii^fhrna  office 
only.] 

[It  is  to  be  ferved  as  ^Jubpxna  to  an  anTwer^] 
^  [N^^^  all  tl^is  is  now  coanmoidy  doftff>^.  Ofder»  Q(i 
U^otion ;  and  this  writ  is  little  ufed.] 

Vi4€  iVritings^  Order 9  .. 


Or.  Ch.  7P, 

8er?ice. 


'      » 


What* 


[Or.  Ch.  94*] 


JOr.  Ch.  45. 


Toth.  15. 


Svbpienat^  r^foin^ 


A:. 


folK  2f. 


[1T  requires  the  defendant  Co  ahrw«r  th«  pI^'^iiiF'^ 
^   replfcattoo ;   which  if  there  be  bccftfion  td^^o, 
(which  is  btttfeidom)  it  muftbedonein  eightday^.} 

lU  flfiuft  be  ferved  as  a  fuhpc^fta  to  arifwifen]      - 
•     (If  ft  iiTues  before  the  replication  is  likdv Sand  1h^ 
replication  be  not  filed  before  the  return  thetedf)  ft 
ihaH  be  of  no  force;    and  the  party  on  whom  1^  is 
ferved  ihall  have  the  ordinary  cofis  tasted.]    -' 

•  ({f  Che  defendant  has  demurred  and  dtreW|ime4«>imd 
made  no  other  anfwer;  and  the  piaintrff  iie|5)ieBV»n4 
ferved  him  with  ^  fuhposna  fo  rejoin^  he  fhaU  have 
cofts  for  the  unjuft  vexation:  for  the  plaintiff  couU} 
fiot  regularly  reply»  nor  call  xhh  defendant  to  rejoiki.] 

[If  this  procefs  be  not  fc^rved  'before  hearins;,  the 
plaintiff  will  not  have  the  benefit  of  the-proofi^TA  the 
icaufe,  which  is  not  now  at  iffue^  but  ftands  t>pori  bill 
and  anfwer  only.] 

>  [Upon  the  recumof  this  procefi^,  the  eomplainant 
may  give  the  defendant  a  rule  to  rejoin  by  that  day 
fevennight }  by  which  time,  if  he  does  not  rejoin^  he 
Iball  lofc  the  benefit  thereof^    f^ide  S^cinJiTn 


# , 


_•.»  '..^  -i^.  astf 


stjB  poena;  *o^ 


i> 


>r 


Subpana  ad  Tefttjicandum^ 


fi 


mi 


S  mdftly  oied  to  call  witnefles  before  an  examiner  what. 
in  tbwn.]  Ptde  Hind,  326. 

It  i«i,  (I  think)  to  be  perfonally  ferved.)'  SerWc«. 

It  is  fometimes  ufed  to  bring  them  before  com- when  afej. 

fioners  on  a  dedimus  in  the  country.  For  thoagh 
fuch  conmilffioners  fay  the  commtlfioners  (hall  call 
UNtnefiet  before  them,  and  they  often  do  fo ;  yet  if  the 
witnefles  appear  not  on  fomihons,  (which  is  by  note  or 
ticlcet  under  the  hand  of  two  or  more  eommiflionerS,) 
no  attachment  lies  againft  them  :  they,  are  in  no  con* 
tempt ;  no  writ  being^dircd^d  to  them,  nor  the  Great 
Seal  (hewn  them.] 

'    [If  reafonable  charges  be  not  given  or  tendered  the  Chtrgei dfwlt^** 
witnefs,  he  feems  not  bound  to  appear;  for  in  fuch ''<^^'** 

^^  ^  f  Pr  H  Ch  t  fi  I  1 

cafe  an  attachment  for  non*appearance  was  fuperfeded.  J  *•  ■* 

>  {It  i$^eriain«  if  the  wi^nefs  indfts  on  having  his 
charges  \n  hand,  and.reaibnable  charges  are  not  given 
or  tendered  bi9if.be  is  not  bound  to  appear.} 

[Said,  if  ajoomini^n  if  loft  to  either  party  by  the  Commlflioft  ^ 
nonr appearance  of  witnefles  fummoned,  a  new  com*  ^^^*' 
miflion  (if  defired)  will  be  granted- on  oath  of  the  [xPx.Aia1.19.] 
matter.]    . 

[Where  a  witoefs  refufed  to  be  examined  befcH'e  witneft refofidc 
'Comflaiffioners,  the   Court,  upon  motion,  granted  a^^s«"ntoe4. 
fubpssna  i^t  him  to  be  examined  in  courts  at  his  own 
4qoils :  asd  this  is  faid  to  be  the  ufual  way  of  dealing  [ci.  Tut.  9] 
ivith  fucb  witnefles.] 

[If  a. peer  be  a  witncfe,  my  Lord  Chancellor's  letter  [ci.  Tut.  15.1 
goes  to  him,  before^  a  fubposna  ifliies.  ]  ^•"*'  '"*®'*- 

[Heretofore,  It  was  .ufual  to  grant  a  fubposna  to 
witnefles  living  out  of  LondoHf  and  the  jurifdJ<^ioo  of 
the  Lord  Mayor's  court,  to  teftify;  but  fome  abufes  wheaufed. 
of  this,  procefs  happening,  it  is  by  an  ancient  ofdcx 
appointed^  that  this  procefs  fhall  not  iflue  -for  la  wit* 
ncfs's  appearing  before  the  Mayor  of  London^  without  P'*  H.*Ch,  114. 
the  Lord  ChanceUor's  hand  thereto  firft  had. 

It  is  likewife  ufed  to  compel  the  appearance  of  a  When^fed. 
witnefs  to  prove  a  deed,  ^c.  viva  voce  at  the  hearing,  ^^^^'  37»* 
and  then  the  return  (hould  be  the  day  on  which  the 
caufe  is  fet  down  to  be  heard :  this  procefs  ought  not 

to 
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to  be  appNed  for,  tiH  i\it  fubpasna  to  bear  judgqaent 
is  ferved,  and  an  order  to  examine  viva  V9Ci  at  the 
hearing  fhould  be  previoufly  obtained* 


■  '  ■         .      .  ..  ■'■.:"■■' 

Subfana  ad  auditndum  juduium^  .  r  . 


w 


HEN  the  caufc  «  ready  for  hearing,  this  pro* 

cefs  \%  to  be  fued  oot  on  note  in  iirnting^  under 

the  hand  of  the  Rcgrftcf  s  or  their  refpedrve  deptlifcs,^ 

the  day  the  catife  is  fet  dawn  for  licaring.} 

Iietum.  CSaid,  it  Ytioft  be  made  returnable,  (/.  e*)'  ad  Kjfin-f 

dum  in  Catf  nd  audiendum  juditiuTHy  &c.  fotne  days 

before  the  day  of  hearing,   except  in  the  begiiinitig  of 

the  term,  when  the  time  will  not  bear  it.     Atid  dH 

fOmi.  S«l.  33i  Che  back  of  the  writ  muft  be  fet  down  ^  very  da)^ 

34J  appointed  for  hearing.] 

3erfice.  [It  is  to  be  ferved  perfonally,  or  left  with  one  of  the 

I        houfe  or  family  of  the  party.     If  above  twenty  miles 

from  Londan^  it  muft  be  ferved  fourteen  days  exduiive 

before  the  time  to  hear  judgment,  exc^t  in  the  £hore 

vacation  betwixt  E^ftit  and  Trinky  tepm  \  .^aod  then 

[Or.Ch.94.]    ten  days.] 

[If  within  twenty  miles,  it  mfift  be  ferved  t^U'dtjrs, 

before  the  time  to  hear  judgmertti  fave  in  the  ftiort 

vacation,  when  it  needs  fa^  ferv^  6ti(f  eiglit  ^^ 

before,]  -^       •  ^'^'• 

Service, proofof.      [Producing  the  fitbpxnazt  hearing  ha^befcfllwiM '4 

proof,  prima  fafiiy  of  fervice,   though' ibefts- wi«r  m^ 

affidavit  of  it.  J  ♦'    s  ^'     ■ 

[When  oth^r  or  farther  prwf  is  reqairtt^  tfaPe  oafh 

fCl.  Tut.  6.]      of  one  witnefsis  fufficient.]  ■  -=  ^      ;:"  ^ 

Semce  on  loi-        Motion,  that  fervice  of  /ukp<»n0  tt>  beftif^jtidgmiMt 

ptor.  on  a  perfon  who  a£ied  as  foiicitdf  for  deftA4<(ift-mlgiiC 

be  good  fervice;  the  clerk  in  court  not  being  t6  be 

s,  Vc9  »3*        found^  nor  any  one  attending  at  his  office,  nor  the  de« 

fendant,  granted;   a  copy,  of  the  order  being  alfo  left 

at  the  laft  place  of  defendant's  abode. 

.  Infant.  Where  an  infant  is  defendant,  the  fervice  of  this  writ 

§  P.  w.  643.     inuft  be  on  his  guardi^D)  not  on  the  infant. 


;-j 
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\ 


•   si-» ': 


^  ■        » 


'    *    '      Suhpeena  to  revive  \ 

(Vide  Bill  of  Revivor)      ' 

^SSUES  upon  a  bill  of  revivor,  and  is  to  be  kxvcd  Whcnitlffoci, 
-*'  z%  2L  fuipaena  ad  n/pondeHdum.] 

[Upon  tbe  ddcndam's  appearance  the  fuft  will  be  ^»"^«  ^«»»'«'» 
revived  on  motion;  if  they,   by  anfwer  or  otbcrwife, 
do  not  (hew  caufe  to  the  contrary.] 

[So  if  tbe  defendant  do  not  appear,  (which,  where  When. 
the  bill  of  revivor  requires  no  aniwer,  he  may  fprbear 
without  contempt,)  then  eight  days  after  the  time  of  ap-  [s^'-Alm.xSJ 
pearijig  and  anfwering  is  out,  the  caufe  ftands  revived.} 
-  Although  /lefendant  appeared    and    anfwered    the  D«^ree  pro  con- 
original  bill,  if  he  cannot  be  found  to  be  ferved  with  a- ^^,'j^^  ^ 
JuhpmitA  to  aniwer  a  bill  of  revivor,  the  plaintiiF  mud  z  Bro.  x27« 
proc<^fi;d  under   5  Gfo.  2.  to  have  the  bill  taken  pra 
coftfiffi. 


Suipopna  ad  faciendum  Attornatum.         [wtft.fca.ss.j 

tcAID,  where  a  <fau(e,  before  decree  is  perfeSed,  Whenufed. 
^^-^  has- depended  more  than  a  year  without  proceed* 
11^,' this  proceTs  ought  to  ifllie  to  the  defendant  be-  ^ 

fore  the^  plaintiff  proceed;  becaufe  the  warrant  of 
atfpraey isdeter mined :  it  muft  be  ferved  as  ^fuhpovia 
4tdr  r^findiiubtm.  ] 

Ifxthe  party's  clerk  in  court  be  dead,  no  procefs 
can.  be  -taken  out  againft  the  party,  until  he  has  ap- 
pointed a  new  clerk  in  court,  ^nd  9L/ubp«»a  edfaciend, 
atHrn.  muft  be  taken  out  for  that  purpoTC)  becaufe  till  i  ?•  w.  ^%qu, 
fhen  the  party  is  not  in  court. 

Service  of  this  procefs  is  good  if  left  at  the  houfc.       Scrvicf. 


N 


Subpoena  fcire  fdcias  to  revive^ 

CVl/^^^'^  a  decree  is  enrolled;  and  a  party  dies,  lnwlutc«fet« 
■^ '^    pr  4  female  plaintiff  marries,  or  that  there  have  t^  ?*•  Aim.  ss» 

beea 
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3  p«.  Aim.i7«  \x^^  no  proceedings^  on  tfae^ecree ^  a.yetr^  itihel}j9i» 
^^>  7*  cree  and  proceedings  muft  be  revived  ky  ditff  |>roc«fr« 

■•M«  ^^J     ThougK  in  cafe  of  a  decree  xntolledi  a  reviyor  by  btU 
hath  been  allowed  good.]   '  i 

[And  it  hath  been  faid,  where  yoo  coin  /revive  by 
this  procefS)  it  is  in  your  election  (•  do  it  eitb^.^jir 
this  procefs  or  by  bilL  But  where,  .after  Ihe  decree 
there  have  been  proceedings,  as  afore(aid,  which  cannot 
be  revived  hyfubposna ;  it  is  fare  you  may  do   it  by 

[«Ch.Rep.67.]bilI.l 

By  whom.  [This  procefs  can  be  fued  only  by  the  parties,  or  by 

their  privies  in  blood,  as  heirs ;  or  in  concrad):  and 
{i  Fx.Alm  46.]  reprefencation,  as  executors  and  adminiftrators.j 
How  obtained.        W^  ^^  obtained  by  petition,  or  motion  of  courfe.] 
Service.  [  Fhe  manner  of  ferving  it  is,  as  of  2l  fuhpftna  ad 

[Or. cb.  14]    re/pondendumJ] 

{Said,  it  muft  be  ferved  two  days  at  leaft  before  the 
Kturn.l  / 

Decree  revived.       [If  no  caufe  be  (hewn  to  the  contrary  at  the  return^ 
the  decree  will,  upon  affidavit  of  fervlce  and  inotion,  ^ 
be  ordered  to  ftand  revived,  nijiy  &c.] 
C^ttu  [It  isT-evived  without  colls  to  the  other  party.} 

By  whom.  [No  afli^ee  or  other  perfon,  than  as  aforefaid,  caa 

|iPx.  AW46.]  have  this  procefs  j  but  diuft  bring  an  original  bill. J 
1    ern.446.  [Said,  if  an  entire  fum  be  devifed  among  younger 

AJteroenV^^     children  ^to  be  raifed  out  of  Jands,  and  after  decree, 
{iPx.Aim,46.]  one  of  them  caufes  an  abatement;  there  muft  be  a 
revivor  before  any  af  tbe^i^  ,can  have  the  itv^x^  of^ 
decree.]  .1 

[But  if  there  be  a  dei^re^  fpr  feveral  pjaUiti^m  wd 

their  demands  are  feverally  decr^,  or  ar^  fo  (|Li^£|, 

as  that  it  clearly  appears  to  the  Qourt  bow,  iifvucb  in 

particular  is  due  to*  each,  and  of  them  .one  die^,  (sTr.J 

IHd.  [Said,  the  reft  may  proceed  withojut  revivor^] 

Demtiner  to  the      [This  writ  is'  not  to  be  demurred  to^  it  bejing  bo 

wric.  where  filed,  or  of  record  \  but  the  qaufe  of  except^pfi 

[iC.c.  50.]     jjjy(j  jjg  fhewed  upon  the  order,  at  th^  return  of^^be 

writ.]    Sedvide  1  Fern*  426.  contra. 

[Said,  though  the  writ  mention  not  the  party. to  be 
I  P«.  Aim.  46^   heir  or  executor,  yet  if  the  order  does  it  is  fM^cicnt.f 

[Said,  heretofore  /uhpaena  injun<Slions  fof  pfi-form- 

ance  of  a  decree  bave  been  uied^  but  are'^iK^  %Mt^ 

outofufe.1  .  •    ; 

injanAioo.  i^laiiitifF  caonot  fue  out  execution  upom  a  jfidjgiTQCiiie 

3  p.  w.  s^«     after  a«lapfe  of  «a  year  and  a  day  without  ray^/^ Jin^, 

and 


r 
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«ftd  4As  bsv{|ig:  teen  preyented  by  an  ifi}im&tan  d^H 

not 'filter  <iiecaffe. 

'    A'fcinfadas  rp  rerhre  a  judgmenti  is  no  breach  of  3  p.  w.  t^. 

an  injundiion  to  ilay  execution. 

Upon*  zfitfefuiat  on  a  judgmeat,  the  defendant 
fli^H  not  infift  opon  any  thing  but  what  might  have  »  Aik.46«. 
been  infifted  on  at  the  hearing  of  the  original  caufe* 


TT-' 


SUITS. 

ytDE 

Parties. 

LL  fuits  in  this  court  are  by  Englijh  Billy  and 
the  proceedings   of   the  Court  are  by   fFritSy  [Weft.  fca.ja^.J 
i)rden^  and  Decrees.} 


^A 


H»i^..ii^    ^^iii»i.«^    ■  MM— ■■^<^ai 


SUPERSEDEAS 
(Vide  Pfiw7(f«  ) 

r  j  S^  either  a  writ  commanding  him  or  them  to  whom  what, 

'^  it  is  dire6led  to  forbear  doing  any  thing  farther  in  >  Px*  Alou  rv 
the  execucfon  of  fome  urrit  or  procefs  of  this  Court  *<^5- "^  ««f« 
(therein  recited)    to  them  .formerly  direftcd  ;  and  if 
the  party,  (ffr.  be  taken,  to  fet  him  at  liberty,  6fr.  j 

♦  {Or  it  is  to  interdift,  or  fuperfede  procefs  or  proceed* 
ings  elfewhere ;  for  which  vide  Privilegi,] 

If  a  defendant  appears  before  he  is  taken  upon  an    x 
attachment,  proclamation,  or  commiflion  of  rebellion, 
then  2i  fuperfsdeas  may  be  had  to  fuch  writs,  without 
paying   cofts  to  the  complainant;    but  it  is  ufuaiiy  c«r.  Cio.  U« 
granted  on  motion  and  affidavit^  (hewing  caufe  for  it. 
*    A  de'rk  in  Chancery  was  fued  to  the  exigent  in  the 
Common  Pleas,  then  iflues  a  fuperfsdeas  to  the  Sheriff; 
yarfti  tmprovide  emanavity  and  then  he  brings  a  writ  of 
privilege  to  the  Juilices  o^the  Common  Pleas,  requiring 
thcVft    to    furteafe;    the    privilege    was    difallowed, 
the  Court  being  poflefltd  of  the  plea,   inafoiuch  as 

the 
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^ht  fuperfeSiks  affirmed  #e  jthriftfKSibn ;  (ot  M^ti^ 

1>J«'>33*  fetjecteas  improvide,  ^c.  redtes   th«  ;^ffen8iri^lf^'^* 

pcimrig;  but  ff  be  had  hot  fued  out  iht  Ji^fi(ie\iiy^i!^ 

privilege  would  have  baeii  aHowtd.    ^     -     - 

t  P.  w. 4J5,         Writ    excommunkaio    capkndd    tttmttMi^  ifi^^^the 

Amb.  59.         King's  Bench,  but  not  returmdi  wis  fuperfcaW;'  '  ^Sed 

mde  3  y//i.  479.    ^  Atk.^%.       ♦  '      '^  •/*  *^ 

Cfl/>/tfj  in  an  aAiog  on  the  cafe,  takcit  otrt  - Oitt'^Kft 

31ft  of  Jannaryy  the  original  on  which  it  wasfownded 

made  out  on  the  ^if^of  Januaryy  hut  fe/ii*  don  the  j6th 

of  Oif?^^^r  •  preceding,  facing  the   comrnoti^  tefig'J&atj 

before  Michaelmas  term  ;  vdefendanft  pleaded  nirt  /^ 

Amb.  376.       jumpfit  and  non  ojfutnpfit  infra  fex  anntni^tid  then 

moved  that  the  telle  of  the  writ  might  "be  altefid,  or 

that  the  ^rit  might  be  fuperfeded,  which  was' refttfetf; 

..'.■•■  *>L 

^S  a  fecond  defence  Qi  the  cotpplj^i^^tl't^  i^t.tii^ 

*   bill,  in  anfw^r  aijd  i>ppo6Uonb  1Q.  tbe;.4tfcij[il«lfe*4. 

rejoinder.]  ..  .  t/i  >j{  ,n;;.u 

[It  is  ufed  only  where, ^y  xe^m:pfi\few^  mvr 

'  matter  difclofed  in  the  rejoinder^  ih^  paip;|j«% :^Q9I9I 

come  to ifFiie  without  an  anfwer  thereto* ]i        i.uy/^  il^ 

[Said,  furrejoinder,  rejoinder^  And  fpecia} -^i^<Air 

jTx.  Aim.  16.]  tion>  are  now  out  of  ufe.] 

^  Etftc  deepens  ^^ 


*4  •  ^1 


k     ■   /  '.,1       Q   f •♦ 
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Cofts^ 


[  C  AID  by  the  Court,  trudges,  executors^  guai-diaini| 

^  t^c.  (hall  not  pay,  bur  have  coft^,  eX^t  t6e^  be 

guilty  of  fome  breach  of  truft,  or  iame  WilfiH'  oiiJSJe- 

Totb.  156,       meanour.]  .  ..  * 

VitneiTcs.  [Said,  tfuftees  (hall  not  be  cjcamtned  as  ^tnafftii 

one  againft  another.]  .  j   .     .»    , 

[A  truilee  examined  a«  a  wttnefs  wa?S  aft€(#i¥^ 

thought  neceffary  by  the  Court  10  bc)  aiid  vr^':^d^# 

II  a  defend- 
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ft  defendant*  Ujion  hearing,  bis  depofUioos  wf  re  not 
;^lowed  to  be  read<»  though  he  (bould  pay  no  cofts,  nor 
fiiould  gain,  or  lofe  by  thedecce^,  (be  it  as  it  would,) 
becaufe  the  decree  inufl:  be  againft  him,  and.  bis  depo- 
l^jons  are  to  affirm  his  own  'a6t.] 

Infanis,  being  truftees  only,  by  Jfaiute  7  yfnn.  c.  ig^  fnfantt, 
may  be  obliged  to  convey  as  the  Court  fhall  diredt,  iHtrr.  775. 
jvuhput  a  day«  / 

-    Regularly  no  a£l  of  the  truftee  (hall  prejudice  the 
cejlui  jjue  truft  ^  bur  the  truftee  fhall  make  good  the 
jtuft.     And  the  law  is  the  fame  of  the  a(3  of  God  j  ibij, 
for  if  the  truiftee  of  a  legacy  dies  before  the  legacy  is 
paid,  tbi^  (hall  not  prejudice  the  legatee. 
.  A  truftee  may  in  Tome  cafes  fue  in  his  own  name,  IMtL 
but  ordinarily  afim  ^ue  truft  muft  be  made  a  party. 

Regularly  he  is  not  to  have  any  thing  for  his  own 
Jabour  and  pains;  yet  if  he  employs  a  fkilful  bailifF,  3  P*  w,  251. 
and  |;4ve€.  him  q,qI  f€r  annum^  that  muft  be  allowed  Tnth.  156. 
for  he  is  not  bound  to  be  bailiff,  and  he  fhall  not  pay  ^  y^'^^**  '^^' 
but  have  his  cqfts,  except  he  be,  guilty  of  fgme  breach   '       * 
of  truft,  or (bme  Wilful  mffSemeanour, 

If  a  truftee  be  robbed  of  the  money  he  received,  he  aCh.Ca.i.ijt, 
fiKdrbe  allowed   Tt  on  account,  the  robbery  being 
pro\^,  -  although  the  (11m  is  only  proved  by  his  own    , 
oath,  for  he  was  to  keep  it  but  as  his  own. 

Wht^e  thnere  are  moire  than  Che,  there  is  a  differ- 
ence between  truftees  and  executors,  for  trorftees  have 
all  equal  power^^  intereit,  and  authority,  and  cannot 
^Stft^xtAtljy  as  e^cecutors  may,  but  muft  join  both  Cro.ew.gu. 
in  conveyance  and  receipts  J  where  truftees  join  in  the  ^y^'^^^^j"^^^^^^^   ' 
receipt  of  money,  both  arc  not  liable,  other  wife  with  570.    *      <^ 
refpeft  to  executors. 

_  In  the  cafe  of  truftees,  though  there  are  not  nega- 
tive Words  in  a  deed,  Mi?/  ihey  Jhall  not  be  liable  for  the 
afts  of  one  another,  yet  this  Court  will  not  make  one 
truftee  liable  for  more  than  he  has  received;  but  » Ak.^jJf. 
if  truftees  will  bind  themfclves  to  be  liable  for  the  a<5Vs 
of  each  other,  this  Court  will  not  relieve  them. 

A  truftee  cannot  purchafe  the  truft  eftate.  i  Vek.  9. 

7%e  principles  upon  which  equity  proceeds  in  regard  h 
trujisyfeems  more  conneSled  with  this  title^  than  the  mere 
praSlice  of  the  courts  In  compliance y  however^  %mth  the 
author* s  plan,  a  few  cafes  have  Seen  inferted:  /a  have 
^^ifiUdm^re  Would  have  been  too  great  0  departure  from 
thifti[ife£^^bj^£}(f  the  original  tucri*    . 
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USHER  OF  THE  COURT. 

Office*  [nf  HE  Ufhcr  is  raid  to  to  the  fam^  officer  anci6i^I^ 

*    icoown  by  the  name  of  the  Portage  of  ibi  Chan* 
eery. 

His  oath  is  $  *         y 

Oatb.  ^*  You  (hall  fwcar,  that  well  and   truly  you  (hall 

•'  fcrve  the  King  in  the  of^ce  of  Portage  of  the  Chan* 
*'  cery\  and  that  you  fhali  be  continually  attendant 
1^'  upon  the  faid  office,  and  no  tim9  you  (hall  abfent 
"  yourfelf  without  fpecial  leave  of  the  Chancelfor,  or 
<<  of  the  Keeper  of  the  Rolls,  and  that  for  good  and 
^<  juft  caufe;  and  that  you  (hall  not  carry  or  bcar^ 
*^  nor  fuflTer  the  rolls  to  be  carried  or  born,  to  any 
^\  place,  but  unto  the  place  to  the  fatne  ordained  and 
^^  deputed ;  and  that  you  (hall  not  (hew  them  to  any 
*'  perfon  but  by  the  commandment  of  the  ftid  Keeper 
**  of  the  Rolls,  privily  or  openly ;  arid  that  you  (halt 
**  not  aifent  that  any  fraud  or  deceit  be  done  to  th'<6 
**  faid  rolls,  as  by  taking  of  copy,  or  by  fhe  fight  of 
'  *'  the  faid  rolls,  privily  or  in  any  othet  manner.    And 

^^  of  fraud  and  untruth  that  you  may  know  to  be  doiie 
*<  in  the  faid  rolls,  or  any  thing  that  appertaineth  to 
**  your  keeping  of  the  fame,  you  (hall  tell  to  the 
*'  Keeper  of  the  faid  rolls  without  any  conceal- 
«  mcnt.'*] 

OflSct*  [His  office  is  daily  to  attend  the  court,  to  provide 

things  necefTary  and  decent  there,  to  keep  the  money  (a) 
and  writings  brought  into  court,  not  diredled  to  be 
kept  by  a  Mafter.] 

•oCtr.  a,  .  1^0  Car  2.  the  Uflier  of  the  Court  was  complained 

Difchar^ed  for    of  J  the  Court  ordered  him  to  be  called  three  feveral 

aon^acteadajice,  times  on  three  feveral  days  fucceffively,  to  attend  in 
court  according  to  the  duty  of  his  place.  He  was 
called  and  did  not  appear.  The  Lord  Keeper  ordered 
the  defaults  to  be  recorded  in  the  Petty- Bag,  At  an-> 
ptber  .day  he  was  again  called  three  feveral  rimes  \  and 
DOt  appearing,  his  Lordfliip  declared  his  place  to  be 
forfeited  and  void^  and  ordered  thefe  defaults,  and  hfs 
Lord{hip*s  order  thereon,  to  be  recorded  in  the  Petty- 

£0r,Ch.ia9.]  Bag. J 

■  „ 

(0}  Now  kept  by  tht  Accoum:nt«Cenerst),   Sue.  x%  Oe9,  r,  r.  %s,  ' 


[  4iy'  ]•' 


WARDEN  OP  THE' FLEET. 

[  OJC  ist.  die  Keeper  of  the  Fleet  prifoo;  which  |s  office. 

^  Itihei  pr^on  both  of  this  couf  t»  and  of  the  coui't 
of  Common  Pleas^*  where  moft  of  the  original  writs 
ifliiing  out  of  this  court  are  returnable.] 


WARRANT  UPON  ORDER  FOR  A 
SERJEANT  AT  ARMS.. 

[|F  iLperfonbe  in  cuftody  in  the  country  upon  an  wh«n Serjeant 

'  aOtachm^ot,  or  other  procefs  of  contempt,  a  Ser-at  Arms  u  to 
jc^nt  a,t  Arw  (or  rather  meflcjigcr  as  he  is  then  J'J^J^^p  *  ^°«- 
ciUfiid}  h  fooietimes  -osdcicd  to  bring  him  up.     And 
fb  « ipe({epg^r  is  ocdinarily  direded  upon  an  order  of 
coffMiU^memO  ^. 

.£Bi^,  ^hai  is  commoaly  called  an  order  for  a  Serjeant  Order  for  Ser« 
at  Arm's,  is  where  th^  party  having  ftood  out  a  com-  j««t  at  Arms 
miffion  of  rebellion,  and  not  uken,  the  Court  orders 
a  Serjeant  at  Arms  to  take  him.] 

i(If  in  fomc  rcafonable  time  he  cannot  take  the  party,  Sequeflration. 
or  thH  ^^  pa^ty  escape  or  abfcond,  the  Court  will 
grant  a  fequeftration.] 

(The  Regifter  is  on  rcqueft  to  draw  up  the  order  Order  for  Ser^ 
for  a  Serjeant  at  Arms;  but*  not  to  deliver  it  to  any  J^J^^'^a^-^;- 
but  the  Serjeant  or  his  deputy,  they  paying  for  it.] 

[Such  order  being  drawn  up  and  pafled  by  the  Re- 
gifter, the  contempts  thereon  are  not  to  be  di(^ 
charged,  nor  are  the  parties  to  make  any  agreement 
for  the  matter  in  queftion,  or  for  difcharging  the 
contempts,  tilt  the  Serjeant's  fee  be  paid,  and  the  ibidem, 
fame  certified  under  his  hand.]       ,  • 

[After  the  order  is  pafled,  there  muft  be  a  warrant  Warrant, 
thereupon  figned  by  my  Lord  Chancellor.] 

.[A  coiinfel  moving  for  a  Serjeant  at  Arms,  muft  Motion  for  Ser- 
then  in  court  deliver  to  the  Regilter  the  commilfion  of  3»«^ »'  ^•°»»* 
wbellioo,  and  tell  who  is  clerk  in  court,  that  the  Ser- 
jeant may  have  an  account  fr6m  him  where  \he  con- 
temner lives.] 

(Upon  the  Serjeant's  return  of  non  eft  inventus^  the  Se«|we.Vai!«a; 
Court  being  moved  ordinarily  grams  a  fcqacftraiion.] 

£  e 
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Outlaw. 

[i.  1.  Tut.  6.] 

Whvmty  be. 

How  compelled 
to  attend. 


Peers. 

The  clerk  who 
ihew8  the  w\^'' 
nefs  ir.uft  g>ve  a 
Dcte  of  his 
abode^  &c; 


[Or.  Cb.  164.] 

DefcBdantt 
txamiAcd* 


-     YtDE 

Examnation.         ^    .       ' 

Demurrer. 

Cowmiffion  to  examine, 

Subpcena  to  tejiify. 

Bill  (0  perpetuate^  &CC* 

Parties.  -i 

[  A    MAN  outlawed  is  not  to  be  received  as  a  wjt- 
-^   nefs  in  atiy  ma^tter.] 

[All  perfons  that  are  good  witnefles  at  law^;.ai;e  (o 
here.]  ' 

[They  may  be  fubpceoaM  to  teftify,  an4  4h(Ui  in 
attachment  lies  againA  theoci  if  they  do  not  appear,  ^c»^ 

[Upon  comrr.iffion  to  examine,  they  may  b^.  (Mpi*^. 
fnoned,  y^.  by  the  commiffianexs  to  teftify,;.  and 
though.no  procefs  of  contempt  lies  tbennipOA» ,  If  tipcy 
do  no{  appear,  ^5^^.  yet  if  they  dp  not»  tbc.Cqurt  wiU, 
commonly  order  them  to  con^eup  to  town  ^at  their, 
own  charge,  and  be  examined  b^Fe  hy  an  examiner  aof 
the  court,]  ^  .     ^  . 

[If  witneflTes  appear  not  \xi^n  fuhpcena^  prQceis^  pf 
contempt  may  be  bad  againft  them  ;  but  ibey  jfeem,|K)t 
within  the  ftature  5  £//».  cap,  9.  to  enforce  the  ap- 
pearance of  witnefles ;  becaufe  the  proceedings  by. 
Englifi)  bill  in  this  court  are  not  ftriflly  of  record.]- 

[Said,  peer.s  as  well  as  others,  are  to  give  their  tef-t 
timony  upon  oatb»] 

[.When  a  witnefs  is  brought  before  a  clerk  in  court 
to  befliewed,  (which  regularly  he  muft  be  before  hi» 
examination  befoK  an  examiner,)  the  party  that  pro- 
duceth  him  fliall  not  only  give  a  note  in  writing  of  the 
name  arid  title  of  fuch  witnefs,  and  ihe  pariQ)  wnere  he 
lives,  but  It  the  parifh  be  within  the  bills  of  moftaKty^ 
fuch  notice  (hall  likewife  contain  what  ftreet  and  houfe 
he  lives  in,  and  whether  he  be  an  boufekeeper  or  XcAgjix^ 
to  the  end  he  may  be  more  cafily  inquired  for^|and 
crofs-cxamined,  if  required.] 

Where  there  arc  ieveral  defendants  named  ill  the 
bill,  fume  of  which  ai^e  not  ferved  with  jU-Qccisi  tbofe 

5       ,  not 
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D6f  ferved  may  upon  order  be  examined  by  either  party; 

and  if  both  fides  examine  tbeno  without  order,  it  is 

well,  for  each  hath  thereby  allowed  ihbm  good  wit*  [ci.  Tut.  7.] 

tieflcs.]  ,       .. 

[A  defendant  may,  by  mo.tion  of  courfe,  be  flruck  Before  an/wen 
our  of  a  bill  before  anfvtrer,  in  order  td  be  examined  as 
a  wirnefs.     So  he  may  after  anfwer,  paying  cofts  (ot 
the  difmiffion  as.to  him.] 

[But  if  he  has  anfwfcred^   and   the  plaintijf  is  in  Afie^aDfwir. 
doubt  whether  he  will  be  a  good  witnefs  or  no,  or 
whether  he  may  upon  hearing  be  found   a  necefiary 
party^  he  may  let  him  ftand  in  the  bill,  and  have  an  [iCb.Ca2i4.] 
order  to  examine  him  Je  bene  ejp.} 

[Though  ordinarily  the  wife  is  not  to  be  examined  Barda  and  fein^, 
as  a  witnePs  for  or  againft  her  hufband,  yet  in  fome      ^ 
cslfes  it  has  been  allowed^  as  to  difcover  her  hufband's  [Toch.  94  } 
deceit,  ^t.'i  2  v«m.  79. 

[Where  the  defendant  had  examined  his  own  wife 
as  a  witnefs,* it  was  ordered  the  plaintifF  might  take  a  « 

fuhpcnia  againft  her  on  bis  behalf,  and  if  the  defendant 
would  not  faflFerher  to  be  examined,  then  her  examin-  [Cu  Rep.  135] 
ation  on  his  part  to  be  fuppreffed.] 

[Upon  certificate  of  the  bilfs  being  filed,  and  an  Bxtmination  a^ 
appearance  entered,  and  upon  affidavit  of  the  great  age  *^^''««^«' 
t)r  ficknefs  of  witncflcs,   the   Court  will  give  leave 
to  examine  them  de  ieneejfe^  before  a  Mafter.] 

[A  guardian  hath  been  ordered  to  be  examined  as  a  duatdian. 
witnefs;]  [Toih.  109] 

[If  a  !)vitnefs  produced  is  riot  of  competent  under-  witnffsnon 
ftanding,  the  adverfe  party  may^  except  againft  him,  «o«po»» 
and  thr  commifiioner;  ought  not  to  examine  him. 
But  if  they  who  have  the  carrying  of  the  commiflioil 
will  examine  him.,  the  other,  com  mi  ilioners  muft  cer- 
tify the  matter  to  the  Court,  and  make  affidavit  of  the 
irregularity.] 

[A  witnefs  was  excufed  from  being  examined  touch-"-  intercfled  wlt- 
ing  articles  concerning  a  leafe  of  land  whereof  he  had  ne^. 
the  revcrfion.3  lPr.H.ch.137.1 

[If  a  witnefs  rcfufe  to  be.crofs-examined,  rt  is  a  Crofg-cxamina- 
caufe  of  exception  to  his  teftimohy,  and  the  Court,  on  tion. 
motion,  will  fupprefs  his  depofitions  eic  parte '^  for  it  rci.  Tut.  q.I 
argues  favour  and  partiality.] 

[Though  a  defendant  is  dropped  by  a  plaintifF,  who  Defendant. 
never  replies  to  his  anfwer;  yet  he  cannot  be  examined     p  «r    -o 
as  a  wirnefs  by  the  defendant,  without  order  of  the  ^   ' 
Court]  and  then  he  may. 

Eca  [A  wit- 
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WITNESS. 


Ae-ezamination. 


%  Ch.  Ca.217. 
I  Bro.  38S. 

late-rogatoriey. 


IVitoefi  exa« 


[Ca.  Rep.  116.] 
%  Vc».  106. 

Or  in>Aak«A» 
3  Bio.  370. 


I  Cfa.  Ca.  25. 

Publication. 
[Tath,  77-] 

Defendant  dif- 
claifDijig* 


[Px«  Aim.  aft.} 

TruHee  defend* 
anu 


[Tath.  1S6.J 

AdminidrAtoTt 

£i  a.  Tot,  17,3 

Exammaiion  to 
credit. 


*    f  A  witfiefs  it  fiot  to  be  re^examified  either  in  chief 
before,  or  on  account,  isfc.  after  hearings  URtthout  leave  -^ 
and  order  of  the  Court:   if  he  be  fo  examined  twice 
before,  or  twice  after,  without  order,  the  Court  will 
quafb  the  latter  depofitions.] 

[On  re^examinations  the  Mafter  generally  fettles 
the  interrogatories.] 

[Where  it  was  alledged  that  a  witoefe  bad  not  fulijr 
nti(wtred  the  interrogatories  for  want  of  certain  court 
rolls,  and  that  he  had  referred  himfelf  to  fbnner  depo* 
fitionf,  but  does  not  fay  in  what  caufe,  or  where,  the 
Court  ordered  a  Mafter  to  examine  the  matter ;  and 
faid,  ifhefliould  find  that  the  witnefs  had  not  fully 
anfwered,  he  (hould  then  be  ordered  to  aj^er  fully] 
or  to  attend  perfonally. 

[Where  it  is  apparent  from  books,  accounts,  (ffr. 
that  a  witnefs  has  miftook  in  his  depofitions^.  it  is  a 
good  eaufe  t6  be  (bewed  thei  Court  why  hetfliocild  be 
re-examined;  and  fome  feem  to. think  fucb  apparent 
caufe  not  neceflary  ;  but  that  feave  to  re«exami>ne  is  a 
thing  almoft  of  coorfe.]  But  not  where  the  witnefs 
alledges  that  he  was  miftaken*  1 

[After  publication,  the  Court  would  not/Ai&ra 
depoiition  miftaken  to  be  amended.} 

[Where  a  defendant  has  anfwered  and  difctaimed  all 
intereft  in  the  matters  in  queftiov,  either  party  on 
petition  or  motion,  may  examine  fuch  defejuianr  iir  hm 
ejfe^  which  is  z'Jaho  to  the  other  fide  for  anyjuft  ex* 
ception  that  can  be  made  at  hearing  agaioft  xeiKiing 
fuch  witnefs.] 

[A  truftee  examined  as  a  witnefs,  was  afterwards 
thought  necefiary  to  be,  and  was  made  a  defendant. 
Upon  hearing,  his  depoii^ons  were  not  allowed  to  be 
read,  though  he  (hould  pay  no  cofts^  nor  ihould:  gain 
or  lofe  by  the  decree,  (be  it  as  it  would,)  becaiife  tha^ 
decree  muft  be  againft  him,  and  his  depofitions  are  to 
affirm  his  own  ad.] 

[Said,  truftees  (hall  not  be  examined  as  witnei&s  one 
againft  another.] 

[Said,  if  an  adminifirator  fue,  or  be  faed  here  ;  aad 
pending  the  fuit  the  adminiftration  is  revoked  by  his 
practice,  to  the  end  he  may  be  examined  as  a  witfiefs, 
he  (hall  not  be  examined.] 

[If  either  party  is  minded  to  examine  to  the  credit 
pi  the  other's  witnefles,  be  iauft,  upon  exteptions^ 

iUed, 
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filed,  have  tn  orfcr  for  fo  doings  which  is  fparingly  [Or,Ch.  105.} 
to  be  gramod,  (ffr.j 

[Tke Court,  on  motion,  denied  to  order  the  defend-  Difcovery  of 
ant  to  difcover  the  names  of  witnefles  to  a  deed,  ^^^^J"^^*  °^ 
whereby  he  claimed,  tffc>  which  the  plaihtifF  by  his  ^^ed. 
bill  charged  to  be  antedated,  and  which  the  defendant 
denied  was;    for  that  might  tend  to  tampering    the 
witnefles.     But  the  Court  faid,  if  there  had  been  ap- 
parent fufpici  on,  there  might  have  been  reafon  upon  [2  Ch.  Ca.  S4.] 
foch  order,] 

[Upon  a  commiffion  to  prove  c^ftoms,  parties  in-lntereftedpar- 
terefted  (hall  not  be  examined.]  J.'" 

[A  counfdlor  in  the  caufe,  or  his  clerk,   are  not  counfciioV 
to  be  examined  as  witnefles]  unlefs  he  confent.  [Totb.  4SJ 

fA  folicitor  or  promoter  of  the  fait  is  not  to  be  ex-*  Y^^'^^^* 
attiiiied  asa  wittKfs.J  [Totb.  117^ 

[One  being  ferved  with  a  fuhpana  ad  iejlificandu. 
Upon  fhewing  to  the  .Court  by  affidavit  (hat  he  was 
foitcitor  in  the  caufe,  was  difcbarged  of  th«  fuh^na^  r(>,,  R^p,  g,  i 
with  an  order  that  he  (hould  not  be  examined.] 

[But  in  a  like  cafe,  where  one  had  been  of  counfel 
or  folicitor  for  the  defendant  in  the  matter,  it  was 
( i. chin b  more  equitably }  ordered,  that  he  fbould  not 
be  examined  bn  any  interrogator's  which  might  com- 
pel him  to  anfwer  any  matter  which!  came  to  his  know- 
ledge as  counfdloi:  or  folicitor  in  this  cafe ;  but  for  [Pr.HiCh.izrt] 
any  other mzulter  the  plaintift  mightexamine  him.] 

[The  rule  in  theic  fcems  to  be ;  thty  fhati  not  be 
compelled,  nor  otighr,  to  be  examined  to  the  fecrets  of 
the  client's  caufe?,  or  what  they  come  to  the  knowledgCr^.  n^^  ,^„  i 
of  as  colmfel,  C5rr.] 

[The  complainant's  attorney  at  comnvon  law  was. 
ordered  to  be  examined  touching  the  breaking  ofF  a 
feal  from  an  indenture  5  but  not  to  any  thing  touching  [p,..f|,(>h.  148.] 
bis  cHent^s  title.] 

Where  the  Maftcr  examined  one  witnefs  three  times  Kxamtnation. 
to  the  matter  of  account,  the  examination  was  fup-  cb.Ctt.  79. 
prcflcd.  ^  ,  v^^„  ^^^^ 

A   CO  plaintiff  cannot  be  examined  as  a  witnefs  ;»  ch.Ca  80. 
bttt  a  plaintiiF  is  a  good    witnefs   to  firove  a   con  iCh.  Rep  ji, 

♦««,^^    r-  &  «-  3  Oh.  Rep  19. 

*®""P^'  iP   W.  596. 

New  witnefles  may  be  examined  upon  a  bill  of  re-  Revivor. 
vivor.  2Ch.  Ca.  aij. 

A  witnefs  demurred  to  an  interrogatory,  be  caufe  he  Demurrer  tq  in, 
claimed  intereft  in  the  land,   and  difalbwed,  be^aufct^c'rog^t^m 

he  did  not  ftate  what  intcrcfl.  *    **    **  *°  ' 

If 
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WITNESS, 


Coinpelling  M^it- 

ne  8  to  be  exs- 

mirved. 

3  Cb.  Rep.  65. 

Deeds.  '^ 

3  Cn.Rep.  91.  , 

Umpire. 
1  Vern.»59, 
Commillionr  • 
1  Vern.  369,. 

Defendant. 
3  P.  W.  a3S. 


2  Vern.  45^. 

Partfliidncrs. 

a  V^ro.  317. 

1  P.W.  6co. 

In'erefted  per-, 
ion. 

2  Vcrn.  375. 

Interefted  per. 

f  )n. 

%  Vera.  464. 

Publication, 
ft  Vern  464* 

Intertfled  per- 

ibn. 

a  Vern.  472. 

C99. 

1  P.  W.  aSg. 

9  Vez*  4a. 

»  Vern.  7CO. 

a  Atk.  6j^. 


Bankrupt. 
^  Vern.  637. 

1  P.  w;6ii. 

a  Vez.  41. 


Trufie?* 

3  P.  W.  i8z. 

Atnb.  27Z.  393 

z  A  k.  219.     z  P.  W»  2.9. 

One  wfitnefi. 
1  Vcz.  66   97. 

a  Atk.  19, 

3  A.Jic.  270.4071 


If  aivitiiefs  wrll  npt  appear  and  be  cieum^hupon 
the  return  o^tl  fubpcena^  (he  party  may  taioe  an  aCtacI^ 
ment  agBinft  fuch  witnefs,  and  if  h«  be  examined  oa 
the  other  fide,  fupprefs  his  depoQttoa. 

The  cojQiencs  of  deeds  cannot  be  proved  hy  wit^^ 
neffes. 

An  umpire  has  been  txtmintA  as  a  tvitnefs. 

A  cQaiRoiflioner  may  be  a  wicnefsy'^but  be  maft  be 
examined  Hrft. 

Although  it  be  an  order  of  courfe  to  examine  defeiKl^ 
ant^  d0  hne  effe^  favirrg  jud  exceptions^  yet  whan  the 
caufe  is  heard,  and  it  appears  that  foch  defeodanc  is  a 
parry  interefled,  it  is  proper  to  fhew  caufe  agatnft  foch 
order  before  the  witnefTes  be  examined. 

Where  ihere  is  a  difpute  touching  money  given  to 
parifhioners,  the  inhabitants  of  the  parifli  camtot  be 
examined. 

A*  and  £.  claiming  e^ch  of  them  a  reat-chargitt  out 
of  the  hnd«  by  the  fame  deed^.v^.  cannot  be  a  witni^s 
for  ^/s  title  to  bis  rentrcharge,  being  a.  party  inta* 
rpfted* 

An  interefied  perfon  ought  not  to  beexamifled,  and 
advantage  may  be  (aken  of  it  upcm  a  rc^heaiing,  and 
of  perjury  a) fo. 

After  publication  you  may  examine  to. the  ovdtt^as 
well  as  to  the  competency  of  a  witnefs. 

A  witnefs  was  examined  before  heariiig^  wbilft  inter 
retted,  after  hearmg  (he'  releafed  her  interefl^  ^^^  ^^ 
examined  again  before  the  Mailer. -^  Where,  he  was 
dlfinrerefted  wben  examined,  bi,$  examination  (haH  be 
read,  though  he  be  then  interefted,  and  plaimiiFin  the 
caufe,  as  where  the  obligee  maJces  the  only  living  wit- 
nefs to  a  bond  executor,  he  (hall  prove  the  hatidtwriting 
pf  deceafed  witnefs. 

A  bankrupt  having  releafed  or  affigned  all  bis  efPe^is 
fp  bis  aflignees  may  be  examined  as  a  witnefs  for  them, 
and  touching  his  bankruptcy  by  ftafute  5  Qeo^  i.  and 
hjs  wife  as  to  the  difcovery  of  hisefFe.Hs. 

.  A  bare  truftee  \%  a  good  witnefs  for  his  eiftut  f^i 
iruft^  but  not  an  executor  in  truft,  as  he  is  iiat>ie  to  t>Q 
fued  by  creditors,  and  to  pay  cofts. 


One  witnefs  is  not  fufHcient  to  conttadift  the'an- 
fwcr,.  if  the  anfwer  fwear  poiltively,  unlefs  the  evi- 
dence be  corroborated  by  cirtamita.nces. 


6i;^<  iBro.  52.  3VCZ.  jujj.  170^ 


One 


WITNESS.  423 

:  'One  'merelj  a  witnefs  caim&t  be  made  a  defendant  Dtfcjidant. 
:to  difoover  what  he-is  examkiabb to,  unicfs  interefted.    "  ^**'  ^^* 
A  party  may  be  examined  on  new  interrogatories  *  ^««'*7i« 
be/ore  a  Mafter  without  ao  order.  Iff 

~  ^    Iti  genera],  a  witnefs  to  be  examinH  de  Une  ijft  muft  ^'^TJ.^'I''^"  ^* 
be  70  years  old^but  where  all  the  parties  lived  abroad  and  Amb.  65. 
the  witnefs  was  afflicted  with  the  grave),  he  was  examined  »  Bro,  (41. 
though  only  6i.     So  if  the  only  witnefs  tothc  fa<a.    I^'V^^'. 
A   witnefs  may  be  examined  during  the  hearing  or  y^g^^^' 
after  an  adjournment  to  prove  a  deed  viva  voce*  Amb.  145. 

It  being  doubtful  whether  a  wttnefs  was  interefted  Perfons line- 
ar not,  ati  iffue  was  dire^^cd  to  try  the  fa(^.     A  wit-  '*^*^' 
nefe  good  iprho  cannot  recover  in  the  fuit.  \  wi.ma',  5f . 

Plaintiff,  a  truftee,  in  a  bili  for  the  direftions  of  the  xruftce. 
-Court,  may  be  examined  for  one  of  the  defendants.        Amb.  593. 
Trttfiee  ordered  to  accoant,  fliall  not  be  examined  Birn.416^. 
as  a  witnefs  in  that  caufe. 

One  defendant  cannot  move  to  ftrike  another  de- 
fendant out  of  the  bill,  who  hath  never  been  ferved 
with  procef%  in  order  to  make  him  a  witne(^,  but 
plaintiff  may;  and  a  defendant  may  have  an  order  to  Gilb.  139. 
ccaminefvch^late  defendanti  faving  jud  exceptions.  ^ 

A  jierfon  added  as  a  defendam  may  re-examine  the 
witneffes  who  were  examined  before  he  was  made  a  Bam.  361. 
defendant^  an4  aUb  exatnine  fttch  new  witneffes  as  be 
may  think  fit. 

Defendant  was  examined  as  a  wttnefs  for  i^laintiff 
iii  a  matter  reipefling  wliich  he  was  not  interefted,  and  Amb.  583. 
th«  plaintiff  had  adecreearainft  him  for  other  matters.  „    . 

Partieeps  trtmtms  not  a  witnefs  to  difprove  a  fraud.    „!§.  Amh.  594. 
Witneis  may  be  crofs- examined  to  the  point  to  9'"**^*****"*'"*" 
whjch  he  is  prodtrced^  bat  notto  any  other  matter.        '*^"' 

Crofs-examining  a  wi^nefa  by  one  fide  in  any  mat*  2  Atk.4>(. 
-ter  tending  to  the  merits,  makes  him  a  good  witnefe  ,  vcrn.  254. 
ibr  the  other /ide.' 

Death  of  an  attefting  witnefs  to  a  deed  muft  beoeatfaofwiu 
proved:,  where  he  has  lived  abroad  ftri<St  proo<^  is  re-  nefs. 
quired,  other  wife  where  he  lived  cooftantly  in  England  \  *  ^^^*  ^** 
and  it  is  not  neceflary  in  fuch  laft  cafe  to  produce  a 
certificate  of  his  funeral. 

A  member  of  a  corporation  cannot  be  a  witnefs  on  Corpora'iVn. 
behalf  of  the  corporation  :  if  his  evidence  be  tndifpen-  *  Vern.  a54*: 
lable,  he  mufi.  be  disfranchifcd.  1  P.  w.  595. 

Where  a  witnefi  is  under  the  neceflity  of  excutpat*    •     ^ 
ing  herfelf  firAy  no  regard  is  to  be  paid  to  her  evidence  ^  Atk.  97. 
jas  to  the  conduct  of  others. 

In 


424  WRIT  OF  ASSISTANCE, 

In  general^  the  rules  of  evidence  are  the  fame  bdth 
at  law  and  in  equity^  except  in  the  cafes  of  frauj  atu| 

±  Atk.  229.        trufl:. 

Coftt.  Where  a  witnefs  demurred  to  being  examined^  an^ 

the  demurrer  was  over-ruled,  the  Court,  on  motion, 
ordered  him  to  pay  5  /.  cofis,  as  a  fubpasna  for  cofts 

«  Atk.  59«.        could  not  in  this  cafe  iffije. 

In  a  matter  which  depends  upon  tr|f]ition,  ancient 
perfons  are  admitted  as  witneiles,  and  their  evidence 

3Atk.s7S.       allowed. 

The  Court  will  not  allow  articles  to  be  exhibited 
againft  the  competency  of  a  witnefs  after  pubUcation^ 

3  Atk.  643.       but  only  to  his  credit.     And  no//,  a  commiiSon  is  not 

wiitra!'  *^*'  granted  to  foreign  parts  to  fupport  fuch  articles,  unlefs 
it  hejiuorn  that  there  is  no  perfon  in  England  who  caa 
fpeak  to  his  credit.    Videfupra^  p.  422. 


WRIT  OF  ASSISTANCE. 

#i(if  tit  Exe.    \1I7HERE  a  defendant  is  not  taken,  but  ftanda  out 

cutiooofaDp-     VV    j^j|  p^occfs  of  contcmpt  upon  a  decree,  and  the 

^'^^'  Serjeant  at  Arms  certifies  that  he  is  not  to  be  found, 

or  being  taken  by  him,  is  nefcoed,  a  fequeftration  will 

'       be  granted,  and  what  further  procefs  is  neceflarjr,  as  a 

writof  affiftance. 

Wher^  the  decree  is  for  land,  and  the  party  remains 
^Mjr*  Cao.  3(8.  obftinate  in  prifon,  the  Court  ufually  grants  an  injunc- 
tion for  the  poiTeifion  thereof,  to  be  yielded  up  to  the 
party  for  whom  the  decree  is  ;  and  if  this  be  difobeyed 
after  it  is  ferved,  and  oath  made  thereof,  the  Court 
doth  in  that  cafe  grant  a  commiifion  to  fome  juftices 
of  peace  to  put  the  other  party  in  pofleffion. 

And  if  need  be  a  writ  of  affiftance  may  be  had, 
which  is  dire«9ed  to  the  iherifF,  and  commands  him  to 
Witifk,  be  aiding  and  affifling  (to  the  juftices)  in  putting  the 

«  party  into  pofleifion. 

Order  on  the  tenant  in  poffeilion  to  deliver  up  tbc^ 
premifes  to  a  purchafer  having  been  obtained,  and  the 
party  ferved  with  a  writ  of  execution  of  the  order,  and 
I  Bm.  37$.  an  attachment  for  difobedience  of  it  ^  and  the  tenant 
fiill  refuting  to  deliver  pofTeffion^  an  injunf^ioa 
was  moved  for  and  perfon^lly  ferved,  and  upoii 
affidavit  of  fervice  apd  of  difobedience  to  the  injunc^ 
tioo,  upo^  motion^  ^  writ  of  sii^ftancp  was  graoie^*  ^ 


»t 


INDEX. 


ABATEMENT. 

Bahkroptct               -               .  «          Pa^% 

Ch4nqb  of  mtereft               .i            .  •     .       •        i 

DfiATB  of  parties               •              •  •            •     1>3 

aifignees                •            «i  *           *        3 

baron  or  feme  plaintiff^  •                •        s 

creditors^  plaindfis             «•  -  .         •        :r 

CO- partners                 -  •                •        s 

an  executor                -  .               .        ^^ 

fimecovert  adminiftratrix  ^            -        2 

joint-tenancs               •  •              *        S 

tenant  for  life                «  •*              «        s 

tenants  in  commoii            i-  «           w        j 

a  trttllee                 ^  •                 .        ^ 

plaintiff,  a  fequeftration  abates  **        S 

plaintiiF,  a  commiflion  abates  •          -        5 

the  relator                 -  .                ^        % 

Infant's  coming  of  age                -  .        j.  tz^,6t 
Intbrfleadsr  after  decree^  the  fait  ends  as  to  plaintiff      z 

Marriage  of  feme  plaintiff             •  •            .     j^^ 

refne  d^bndant           •  ••           •    i^  2 

ACCOUNT. 

Ai. LOWAiY csSj  crofs  bill,  where  neceffary  -          .        g. 

entries  in  books  •                  <-        4 

general  expences  «        .        .        ^ 

upon  oath  of  partiea  ^         "    i»4*S 

^  Answer* 


/ 


4x6  INDEX. 

Answer>  where  It  mad  fet  forth  the  account        -  Fagt  5 

where  admiffions  bind  -  -  ^ 

Concealment,  account  from  the  title  accruing  -  4 

Cr  EDITORS  9  profecution  of  the  decree  -  .  ^ 

Decree  to  furcharge  and  faliify  -  -  4 

upon  whom  the  proof  lies  .  -  6 

DowRE 88  entitled  to  future  profits  -  ~  5  1 

Examination  of  accounts  not  before  hearing  -  6  1 

Executors,  whete  to  account  annaally  -  •  (( 

In  F  A NTS»  accounts  from  the  title  accruing         ^     -  •  4 

as  tp  palling  /eceiver's  accounts  -  •  4 

King  and  Subject,  cafes  between  •  •  6 

Mast ERSy  power  to  examine  -  ^  ^ 

to  adjourn  -  •   ,  ~  7 

to  make  a  fpecial  report  •  -  ^ 

Mortgagees,  how  to  account  •  *  S 

where  refb  are  to  be  made,  -  ^ 

Partners,  how  taken  between  -  .6 

Revivor,  who  may  revive  a  decree  to  account  -  4 

Stated  account,  whatfhajl.be  •  -  4 

between  merchants  .  .  5 

when  opened  *  *  6 

pka  of  «  *  5 

Stat,  limitations,  offer  to  account  -  -  6 

Tenant  for  life,  binding  upon  the  ren)ainder-man  ^ 

Ward  of  Court,  transfer  to  the  Accountaat-Geper^  4 

AFFIDAVITS, 

Affidavits,  bow  fwotn*  -  -  -  7 

where  fworn  -  -  9 

when  fworn  -  -  10 

ofed  on  what  occafions  -.  *  7 

Affirmation,  Qaakers  -  -  il 

Co  n  T  E  M  p  T  of  an  order,  fcr vice  proved  i-  -10 

Costs,  for  proBxity  -  *  -  9 

Examination  upon  contradictory  affidavits  -  1  o 

Filing  affidavits,  when  r        '  •  8.  10 

Impertinence  of  pUintifF^s  folicitor  -  -  10 

Joint  and  several,  in  what  cafes  -  -  9 

LuNATicKs,  cafes  of  -  -»  -  8 

Manner  of  drawing  and  writing  ai&davits  -  7.  9>  10 

Masters  to  adminifler  the  oath  •  •  S 

Ne  exeat  reqno,  not  on  the  wife's  affidavit  it 

Notice,  to  prove  -  -  -  9 

Peers,  their  affidavits  upon  oath  -  -  10 

Pauper  CAUSES*  not  on  flamp  -  "9 

Report,  affidavits  when  ufed  upon  exceptions  to  •  10. 

Service  to  prove  -  -  .8 

Solicitor,  affidavits  muft  not  be  taken  before  him  10 

Wi  T  If  ESSES,  to  prove  abfenceof^  how  draw|i  -  9 

AID 


INDEX,  »      i^i^ 

AID  PRAYER 
What  -  •  -  Pagt  i| 

ANSWER. 

^ccouNT»  where  defendant  f^veafs  he  received  and  ac« 

counted  as  fervant  -  -  2r 

Action  at  i.  aw  enjoined,  anfwer  fwearing  money  doe  z% 
Amendment,  in  what  cafes  19.  29,  30,  31,  32,  33 
Amended  bill,  anfwer  to,  part  of  the  original  anfwer  26.  28 

Appearance  in  term,  tioie  to  anfwer  -  .  1^ 

commicment  for  want  of  •  -  18 . 

ATTACHMBtiT  for  want  of  an  anfwer  -  -  16 

Baron  and  feme,  feme  in  contempt^  attachment  againft 

both  -  -  14 

feparate  anfwer,  where  •         •  37 

Bond,  account  before  the  mafter  of  the  money  doe^  when  22 

Charge  by  anfwer,  where  fufficient  -  -  26 

Commission,  by  whom  made  oat,  and  when  retamable  17 

Contempt,  procefs  of,  ordered  to  ftay  -  -  18 

Corporation,  anjfwer  on  oath  •  »  iB 

Costs  of  contempt,  paid  before  anfwer  filed  •  19 

Counsellor  moft  (ign  the  anfwer  -  -  12 

not  to  anfwer  refpeding  his  client's  fecrets  14. 

Country  CAUSE,  time  to  anfwer  -  -  16 

Cross-bills,  as' to  defendant's  anfwering  -  25  ■ 

as  to  lofing  the  priority  -  ^23 

amending  the  bill,  effed  of  *'       -  23 

Dbpbndant,  anfwer  of  one,  not  read  againft  anodier 

defendant  -  -  ^  ^\ 

Disclaimer,  where  fraud  is  charged  •  •  26 

Discovery,  where  liable  to  a  forfeiture  or  penalty         14.  24 

where  it  is  matter  of  fcan^al  -        *  24 

where  defendant  denies  the  title  -*  2^ 

where  fuf&cient  to  fet  forth  eztrads  of  letters  2$  ' 

where  defendant  refers  (o   extracts  from 

bpoks  of  account         ■         r  ?•  26 

Election,  npt  till  after  ^nfwer  •  '       -  21 

Engrossment  -  •  -  18 

EXCEPTIONS  as  to  fubmitting  to  anfwer  -  -  28 

FiLiNQ,  how  filed  and  fworn  -  -  18 

not  an  anfwer  till  filed  -•  -  19 

Foreigners,  how  their  anfwers  are  taken  •  13 

Fraud  muft  be  denied  by  anfwer  -  r  25P 

Further  answer,  what  -  -27 

General  traverse  may  be  qmitted  -  -  26 

Guard. IAN,  anfwering  by  -  "  *7 

He  A  R I N  G^  againft  the  defendant  who  has  anfw.ered  20 

Answer 
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Ajxbwi%9  how  drawn^  as  to  avoiding  and  traverfing   the 

bill  -  -  -         Page  \z 

muft  not  be  fcandalouf         -  -  -       12 

nor  impertinent  -  -  *       19 

certainty  -  -  -27 

Jew,  how  fworn  -  -  •       '3 

Illness,  how  taken  where  defendant  is  ill  -       18 

Infant  on  coming  of  age  may  anfwer  again  -      35 

exceptions  will  not  lie  to  his  anfwer  •      ^^ 

Ihsufficient  ANSWER,  cofls  of  Contempt  22.28,29 

Joint  and  several  answsr>^  where  nece&ry  and 

fufficient  .  -  •25 

Mi S.T a KE>  not  always  bound  by  -       ''        -       20 

Mortgage,  notice  of  paying  off*  -  -      21. 

Oath,  where  upon  oath  .  -  -       la 

where  without  oath  •  •  ~       <J 

Offer,  not  always  binding  -  -  "      *5 

P^ers  anfwer  upon  honour  -  -         12,  13 

Fl£a>  where  defendant  is  not  bound  to  anfwer  -       2^ 

filing  a  plea,  a  compliance  with  the  order  for 

time  to  anfwer  -  «  -       26 

Plaintiff  not  to  be  found,  anfwer  (layed  -      23 

pR,isoNER,  when  brought  up  to  anfwer  -  -       19 

Fro  comfesso,  taking  bills,  after  appearance  .  «  -       20 

defendant  may  afUrwards  anfwer,  paying 
cofts  -  -       .         -       26 

Purchaser  for  valuable  confideration,  difcoveiy  of  deeds  23 
Quaker,  anfwers  upon  affirmation  -  *       '3 

Kbfer.ee,  when  bound  to  fecrecy  -  *       14 

Sworn,  how  fworn  and  filed   -  -  -  x  -       18 

Subpoena  for  a  better  anfwer  -  t        '    ->      29 

Time  to  anfwer  •  -  15,16,17,18 

how  obtained  -  -       •  •»       17 

Tjixjstee  not,a£iingt  not  obliged  to  anfwer  fraa4 charged 

by  bill  *  ^  ^      z'j^ 

^  APPEAL, 

Appbal>  when                    -                   -  -34 

to  what  court                -                -  "34 

to' the  Lords                 -.              -  "35 

Chancellor,  his  jurifdi^on  fu(pended           -  -      3S 

Counsellor,  two  mud  fign  it                  -  "35 

two  argue  it                     -  "35 

Costs,  no  appeal  for                 -                  -  -      34 

Deposit,  how  much                  -                -^  •34 

Evidence,  in  what  cafes  new  evidence  admitted  '34 

How  determined,  by  majority  of  Lords  -       35 

Ireland,  to  the  Houfc  of  Lords  here            •  -       30 

Respondent,  to  have  a  copy  of  appeal            -  -       35 

Rc-HEARiNGj  foinetimes  called  an  appeal  -      34 

'  APPEAR- 


INDEX.  %t9 

APPEARANCE. 

Attachment  for  want  of  appearance  •  '<»^' 37 

Baron  and  Feme,  where  hufband  mud  appear  for  both     ^j 

feme   not    appearing,     attachment 

againftboth  -  *       37 

after  fervice,  procefs  goes  agalnfl 

the  hufband  for  the  wife's  default      37 

where  hufband  is  beyond  Tea  37 

Gratis,  appearing  gratis  -  -40 

Infants,  how  to  appear  •  "39 

Injunction,   where   the   fubpoena  ilTues    before    bill 

filed  -  ^  .  .  -      3« 

iRREGULARi-fy  in  fervice,  waived  by  appearance        J7,  38 
Manner  of  en. ering  appearance  -  -33 

NIember- OF  Parliament,  how  compelled  to  appear      39 
Process  being  gone  through  againft  one  defendant  40 

Pro  confesso,  bill  of  revivor  not  taken  again (t  a  prifoner  j{0 
Sfi-quESTRATioN,  where  perfonal  fervice  of  the  order 

mfi  muft  be  -  *        39 

Stat.  5  G.  2.  c.25«  f.  2.  where  appearance  may  be  en- 
tered for  a  defendant  38 
extends  to  bills  of  revivor  40 
Subpoena,  fervice                  -                   "               "      37 
colls,  where  defendant  appears  and  no  bill  is 
filed                   .                  -               -      38 
When  defendant  mud  appear                   •                   -      36 

ARBITRIMENT  and  AWARD. 

Arbitrators,  their  condu^  ^  •        44»  45 

their  power  .  *       43 

where  they  exceed  it  •  -      46 

may  fopport  it  by  affidavit  •      4$ 

Award,  not  like  a  judgment  at  law  •  -      45^ 

Commissioners  to  examine,  where  they  certified  a  fiib* 

miifion  to  them  and  their  award        -      41 
Contempt,  where  a  fubmiifion  has  been  made  a  rule 

of  court  -  •  '40 

Costs  awarded  to  be  taxed  by  the  proper  officer,  the 

Court  cannot  interfere  •  -      46 

Exceptions,  in  what  cafes  tathe  award  •      44,  4^ 

Fr  AUD,  bill  lies  to  fet  it  afide  for  fraud  •       46,  47 

Means  to  compel  performance  of  an  award  •      44^  46 

Mistake,  an  award  may  be  impeached  for  •      4^ 

pLEA^of^i^  ^^3.rd  allowed  «  *      4^ 

where  an  award  may  be  pleaded  -  -      4s 

if  allowed  to  a  bill  to  account,  plaioiifT  majf  ihew 

paidality  at  the  liearbg  -  -*    '  43 

where  good  both  to  the  merits  and  difcovery  43 
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&BLEAS£S»  awardtd  in  whatcafe  *  *  43 

St  AT.  9  W,  3*  c.  15,  relating  to  fubmiffions  being  made 

a  rule  of  courl  -  -  4<J 

jarifdidion  of  chancery  not  barred  46 

Submission  too  late  after  the  award  made  -  40 

When  bad^  if  both  parties  are  not  heard  46>  41,  42 

if  two    referees    makfe   it»   the   reference 

being  to  ifiree  -  -  4! 

tVHEir  MADB>  muft  be  madev^ithin  thetimeprefcribed  44 

ATTACHMENT. ' 

Al^PEARAiiCE  -  -  .  .         jl 

Bail-bond,  when  taken  ^  '  -     50,.5i 

CaKTEMFTy  when  a  breach  of  the  peace      ,      •         -       50 

general  pardon  -  .       ^0 

colts  for  fuing  out  procefs  after  general  pardon  50 

Costs  for  irregalarity  -  -  -      48 

what,  when  taken  upon  attachment  -  "       5 ' 

two  attachments  for  debt  and  coHs  -       cz 

for  not  executing  procefs  -  -       4.^ 

paid,  attachment  difcharged  -  -      48 

Dbpavlt  in  executing  procefs  •  -       49 

Demise  lb  Roy,  abatement  .  •  -       52 

Discharged,  upon  what  terms  -  •  4^>  49 
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Irreci;larity,  ccfls  paid  cut  of  the  fund  in  court  ^8 

how  difcharged  for  -  -       50 

Messenger,  upon  a  cepi  corpus  returned  -  -.      48 

Process  of  contempt,  how  made  out,  -^  #49 

pR oc L  A  M  A T  i  o  N s  With,  after  a  non  eji  inventus  returned       48 
Register,  attachment  entered  with  -  ~       47 

Sheriff,  for  what  amerced  -  ~       S^ 

8fi<^  est  ration,  after  arrefl  upon  attachment  and  efcape  50 

diilance  between  returns  of  preceding  ^ 
procefs  where  fequeHration  intended     5 1 
Serjeant  at  arms,  upon  attachment  entered  with  the 

Rcgifter  ^      .   -         «.       ^ 

Si :^  clerk,  when  it  mud  be  iigned  by  him  -      49 

Solicitor,  when  granted agatnA  -  *       5^ 

Subpoena  ferved  abroad,  attachment  granted  •       50 

"Warpbn  OF  the  Fleet,  hisoffiec  ^  •       5' 

What  and  how  direfted  -     •  *      47 

Wsift  it  iffues  -  •*  *      47 
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BARON  AND  FEME. 

Abatement,  by  marriage  '    -,  •      Page  ^4 

Affidavit  of  wife  not  read  againU  baroo  ^       ^6 

to  ground  a  ne  exeaf  regno  «  •       5$ 

except. to  adill  ecclefiaftical  court  -      5$ 

Ak  sw£  r  by  wife  4one  when  the  baron  is  in  Ireland  53 

Of  beyond,  fea  -  ►  •53 

.    or  lives  feparate  *  -  -  .53 

or  cannot  confent  to  his  anfwer  -^  ..       ^^ 

but  not  becaufe  he  is  a  prifoner  -  '5^ 

ihall  not  prejudice  the  baron  -  *       54 

mull  have  an  order  to  warrant  it  -  -      5  J. 

Appearance  entered   for  both  by  the  baron  -      55 

Attachment  againll  wife  where  the  baron  was  not  to 

be  found  -  *  -      59 

Banishment  of  baron  makes  the  wife  a  feme  fole  ^ 

Baron  liable  tp  procefs  for  wife's  contempt  '      531 

BiLL^  baron  and  feme  mufl  join  i a  <-  •      54^, 

when  file^i Again (t  her  confent  -  -60^ 

by  baron  and  feme  in  h^r  right  is  his  bill^  and  after 
bis  death  feme  is  not  bound  by  it,  as  to  her 
inheritance,  but  may  file  anew  bill  and  examine       56 
Commitment  of  the  wife     *         -  j-  •       53 

Co  i^  s  E  N  T  of  wife  when  taken,  as  to  her  property  5 6 

Costs,  fur vive  in  what  cafe  -  -       56 

Decree  does  not  bind  the  wife  wichout  her  I^ufbaad  £4 

HoMiNE  REPt'EGiANDO  cannot  be  bfought  by  the  feme 

againft  her  hufband  -  "55 

LuNATiCK,  cuftody  of,  granted  to  feme  f^«vfr/  -       50 

Money,  in  what  cafe  ordered  to  be  paid  the  wife  -       56 

Ne  EXEAT  REGNO,  granted   againft  a  feme  covert  exe- 
cutrix -  -  "55 
Plea  by  baron  alone                  -               1   -     .           -       54 
Pro  confesso,  bill  not  taken  for  want  of  wife's   ap- 
pearance only                    -                 -       55 
Service  of  fubpcena  to  anfwer,  not  regular  upon  the  wife 
alone                   -                   -                 •  '51 

BILLS; 

Abatement  on  infants  coming  of  age            -  -      61 

Amendment  before  appearance            -  *      60.66 

by  llriking  out  defendant's  name  •      60 

after  appearance            -            -  60;  6f»  67 

after  ant  wet                   -  <»  •'     6l«  69 

after  plea                -                «  -      61 

of  the  office-copy                  -  -    ^l 

requiring  further  apf^cr,  cofls  -      61 

Amend- 
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.    wlieii jdatf <f             .  .♦.      ..  p,  .     ,          -      £0 

liow  dire£led                    •  •                'ST 

jiow  drawn               •  «.                •      57*^4 

fcnn  of                  -  ,    •                   '57 

when  filed                  *  -               **      59 

liew,  filed                  -  •                  *      59 

filed  in  another's  name  -  »                 *      60 

on  behalf  of  wife  without  her  prlvitj                -      60 

two  bills  for  the  iame  matter  -         ^   -       5 9 

two  bills  upon  one  fnhpccoa  -            ~      5^ 

Costs,  fecnrityfor                   -  -                ~      5^ 

Ckoss*bills  filed  before  hearing  .              -      60 

Dismission,  after  appearance  -^                 *      61 

MXTTta  ofj  cognisaMe        '    - '*•  .  '     *    >         -^      ;^7 

Partus,  neceflary                   -  -  -             "57 

Kacoa OS  filed  and  copied               •  -            •      60 

SCandxl,  in  a  bill  expunged  -           *  *'    l  -  '  ^f 

S^ONATTfaa  ofcoonfel               -  -     -    -'*''''*"  ^^' 

Substance  of  the  bill  muft  be  true  -             *      57 

Ukdbr  clerks  moft  not  keep  back  bi!!k  fh>mthefijc 

derks              4I      •       -  '          *           -      tfp 
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XiLiy  how  drawn  .     -          -               •  '   '  S7'^^ 

^              in  what  cafes    '  -          *  .    '    62.  64,  65* /^w 

Charge,  of  combination  -                -             -      65 

omitted  when  -               *  ""              •      ^5 

Prayeb,  how  framed  •                  .           62, 63 

AMigNDED  BILL, 
«  • 
Amenp  ments,  after  anfwer,  by  adding  a  defendant*  can- 
not be  anfwered  by  the  ori^nal  defend- 
ant -  .  •  *.     70 
pn  what  terms  before  anfwer      •     do,  6 1 .  67 
on  what  terms  after  anfwer              -      6i.  6g 
*  App b  A  R  a  N  c E,  on  what  terms  before            •        -      6o.  66" 
Costs  on  feveral  amendments                   •                   -      69 
Caoss-CAUSES,  amending billlofei priority  -      67 
Decree  pro  confefifo                 -                 •  •63 
]>EMURRSR,  amen(fing  bin  after                •             ,    *      68 
Dismission,  not  amended  after                 *-                 -      69 
Ef fb  ct  of  amendment  after  anfwer               -             •69 
Bmgrossment,  new»  where  necefiaiy        «          -      66. 61 
Examination  of  witneiTes,  not  amended  after            -      66 
Exceptions  amended  after,  on  what  terms                 -      67 
I&rbgvI'Arity^  in  obtaining  an  order  to  amend       -     69 
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Order  to  amend,  how  obtained  -  Page'^^S 

difcharged,  if  not  obeyed  -  -        6 

Parties  added  at  any  time  before  hearing 
Publication  being  paft,  replication  muft  be  withdrawn 

before  aonendment  -  *        68 

'        I      being  pail,  bill  can^  only  be  amended  by 

adding  parties  -  -        68 

Replication  may  be  withdrawn  and  the  bill  amended       6^ 

but  the  materiality  of  the  amendments 
(hoald  be  mentioned,  and  why  they 
were  not  dated  before  -  -        70 

Subpoena  on  amended  bill  ^  -      '69 

SUPPI4BMENTAL  BiLLy  to  introduce  matter arifen  fubfe* 

<)^Qt  to  the  original  bill  68 

BILL  TO  PERPETUATE  TESTIMONY  of  WIT- 
NESSES, 

Bill,  In  what  cafes                  •     ^             »  •        7^ 

Commission  before  fnbpoena                  •  -      129 

joining  in   .             -                -  •        73 

ex  parte                -  •              -  -      129 

joint  commiflion,  how  made  -        72 
Costs  not  ftaid  by  either  party  when  the  plaintiff  has 

examined                  -                  -  -         76 

never  given  againft  a  defendant          -.    '  «        7$ 

Db  POSIT  ION  E»  when  pabhlhed                 •  *        73 

againft  whom>  evidence         -  <-        74    # 

Dismission,  where  this  bill  prays  relief        •  •76 

Examination  db  bene  esse,  in ^what  cafes  ••       70 

when  only  one  wicnefs    living,  though 

neither  old  or  infirm                 -  76,  77 

when  before  the  examiner  -        74 

IifTEBHoGATORiEs  muft  be  exhibited-          -  *        73 

Issue  directed  to  try  the  validity  of  a  will                 ,  -        74 

O  R  D  B  R  s ,  as  to  examination  to  perpetuate  teftimony  7 1 

as  to  publicatioQ                    -     -  •         72 

Revivor,  in  what  cafe                -               -  '75 

Tenant  in  tail  out  of  pofieffion,   cannot  bring  this 

bill                -              .  -        76 

Testimony  pbeserved,  in  what  cafes  L  '     j^ 

of  a  modus                      -  "75 
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but  not  of  a  lunatic's  wilt           -  -         76 
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Who  n^ay  interplead  *.  «  *        7i^ 

INJUNCtiON  BILL. 

IwjVNCTiON,  Hvhat  .r.      ..rs.     •  -         81 

in  wh^t  caffi  g?4?5tc4ni:- -a-io?.-ff:-iiQ  c^ft »» 
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Vide  Injundion,  ;  -:    '  « ^  ^ 

CfiRTIOikARI  WliL*        .;n.         eu{ 
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^^  ^re£^ed*  to  whom  :  .  -  -        85 
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A  N  s  WE  a  9  when  AU6  to  the  orignial  bU)                      -  86 
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Fit             .  Barok 
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Money  paid  out  without  revivor,  in  what  cafes  -         9^ 
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Vide  Scire  Facias, 
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not  20  years   after  ertfolmieAt,' -the 

parties  not  bi:in^  under  difabilities  98 
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reverfed,  on  what  grounds             -              ~  S^ 

not  enroUed  -  *  •98 
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^'acts  not  proved  at'the. hearing    ,        .     -  "95 

nOt  permitted  to  be  proved  on  review  •         9^ 

FiNB>  a  bw"  to  this  bill                -         '   .    -  -        98 
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tccDontingi  in  what  maniitr  1^4.  loS 
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\Vi  '        -  mw  -  .,  ,,r../.  ,  114^ 
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Abatement,  by  diath  of  plaintiff      ^      •.  #.         126 
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^p.MMi83iONERs,  wlfo  owy  be     .....    ..  ;r<r>  •  o*^  .:-  -vi'  *  l&fS 
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fayi^g^fpfts       .    .      .   -  -*•     .  ^ 

or  depofitiDg  the  utmcft  lum  to.  wlufh  .^^..^ 
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'*'  returnable  imme^atl  • 

''     where  made  ont  • 

tnuft  be  duly  executed 
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COPIES. 
lliLLs,  4fc.  by  whom  copied  .     • 

ID.  pauper  cattfet 
^fl%St  in  what  cafet  recorded 
.  h«w  written  •> 

^  .  when  delivered  oat  of  the  office 

nftdin-coort 


CORPORATION. 

1 
\  _ 

Aftswan,  «lie»«pdBoath  •< 

whentkeclerkofacorporaiioM  mnft  aafwer 
upon  oath  -  -  • 

l>tsTitNeAS,  inwiut  cafe  itiflaes 
Avavitft  OP '•«s»«iirit,  what  IhaQtw  good 

SilltyBtTaATIOM  - 

Wa  k  T  of  exectttion 
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.  COSTS. 


^  I^N^D'E^X; 


.COSTS, 


Apfkal  -  -  <-  ,  Page  151 

Attornev,  coftl'fibr  negl^     cd  '     *.«  1  /  !         .        i^g 
Bill  to  perpetuate  teilimony,  no  cods  *  -      <  '5b 

-  ^    of  cofts,  when  examined    *'••-*.-*  ».      "' r5» 

QesTS  certain  in  what  cafes  -  145.  1479  148*  152 

dtfcertain       "^       .  -       "  .-  -         145 

do  not  always  follow  the  event    /  '        145.  149.'!  5^3^ 
in" pauper  caufes  -  -  -        -H5 

•'infants  ..»-  ^  .  .'  .      -   HJ- 

•';        troftees  not  in  fault  -      ,  •'       ^45^ 

of  proceedings  ar  law  •  i.*      '  -         ^^47*' 

of  an  anfwer  or  depofitions  fnpprefled  -        147- 

Bpon  procefs  of  con  tempt  -     .       '         -   ,     14/ 

for  not  going  to  trial  upon  an  ifTue  -      "  1 49* 

00  a  reference  for  maintenance  -  -         149 

■^      refunded,  in  what  cafes  '   •  -         151 

refcrved  -  .         '  .         1^0 

when  paid  out  of  the  aflets  of  teftatfr-      ,        -         150 
.•    '       tarxcd,  by  wHom"^''  '       '-  -  1 45,.  1 46 

payment  of,  hdw  ofctamed   *  -     J        -^     •   14$ 

I '       where  plaintiff  ihal]  lofe  the  Mffgj>f  defeB4*nt*s 

contempt    ^     -'-  '      '^  v^;'?    ^^         H^ 

PrscovERY,  cofts  of.  in  what,caies   .     .— ^;  -         152 

Dismission  upon  bill. and^fn^j/^]  /    .  ,     •  -    .     149 

Dower  .  -    ,  *   t    '  ,  •  -         15a 

^ycEPTi.oNs,  fiot  toa  report  for ,iBoil^aMi^  *        15^ 

E^pcuTpRs  -„  -     -;,.,  4,v./*        150.152 

FR)vuD,jiot  ^;if«»^/acy  cofts  r    <,.,♦-,..».   ^  ^  „.  ,    -  .  >    jjo- 

GoVernprs  of  a  charity         l  .i  .    -^     ■     ."  ^      -        149 
|3 El  R,  iiv  what  cafes  he  pays  cofls  *     -      'i^gt/parfim 

InfanTj^  in  whaxcafes._. ;,..,,,;?..  ,M  -, ^    "H5*  ^49 

JtREGUtARITY,    cofts  of  *j       *  ^.,  4* J'  •  *•-  •   «-  I45 

LAckes,  cofts  for                  -  -                 -  i-q 

Legatee                      -     .  .  ^     ^    ,«  ^  j^^g 

Lien  for  cofts                 -  *  ^     -           .  '                   .  .    15a. 

Lunatic,  eftate  of,  pays  no  cofts     .      ^, ^^,j,.,  -,  .   ..ij^ 

MdRTCAGEE  payscofts^  wl;ien           ..  -.  .;.    ,^  .  -  "     149 

NEGt^iGENCE  in  officers  of  the  court  ,-'         —  ico 

CypER  of  accommodation  ,.    ,  ■   -^  -       .,    t,  ,      .,    .,r  i^Q 

PivRTITION,    no  cofts      ,  .  '  -      '  '   *  '  .*  I4Q 

AY  ME  NT  of  colts,    WHCn  -  ^;-  1^1 

pRbcEEDiNGS,  vexatious  -            .      ■      .    *  icj 

*    '                      ftayed  till  cofts  paid  -        .     »•     '  147 

Re-hearing                     -  .  -                    .-  151 

Revivor  for  cofts,  in  what  cafes  -,              -  149 

SpANDAL,  reference  for  -             -.               *-  152 

Security  for  cofts  given  -                     -  I46 

-  V                   Securitt 


IN    D    EX. 

Security  in  ^hat  fum                 .'        .        -  Tagt  t;l* 

applied  for,  when                  -    ;^  -  151 

in  what  cafes           .    -  -  152 

in  what  tafcs  defendant  (hall  give  fecurity  15* 

Solicitor  not  allowed  cofts  for  coming  to  town  14^"- 

Qrdered  topay  cofts               *-  •  146 

his  bill  taxed"                -   .            •     ?•  -  *     i^tf 

TsNDERy  where  It  Ai all  excufe  cofb            -  >•>  1^1 

Trial  at  law  -             -  ^               •  -  15* 
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COUNSELLOR.' 

Actions  for  his  fees  will  not  lie  n  •        '53 

Barristers  included  under  the  hameof  Serjeant  Counters  154. 
CouN-sELLOR,  his  duty  \    -'  •    "    -         154. 

moft  not  take  a  co^veyatvce  from  his  client  1 5  3 
Malpractice,  may  be  filcnccd  for    • '      -  -         154! 


DAY-WE^IT. 


*$4 


DECREE  AND  DISMISSION, 

A^<30UNT«  examined  after  decretal  order 

decrees  relating  to,  not  enrolled 
Alteration  of  decree  from  the*  minutes 

upon  re- hearing' before  enrolment 
after  earolment,  by  bifl  of  review  only 
«   .  noc  upon  petition  though  the  decree  be 

obtained  by  fraud — except  m  cafet 
of  mifcafling 
B 1 1  l  o Rijc  I N  A  L ,  not  to  explain  decfees 

not  anlefs  the  party  bringing  it  has 
•     '         * ;  a    title    parafmount    the    former 

plaindfF 
after  decree,  in  what  cafe 
BitL  amended  after  decree  • 

Caveat  -  - 

D«<^rbe,  what  - 

fometimes  for  a  defendant 
binds  perfons  prefent  in  court 
binds,  how  -  -  .. 

by  confent  not  fet  aCde  -  .   - 

^  how  drawn  -  -  - 

how  prefented  to  the  Chancellor  '  - 

how  figned  and  enrolled 
when  delivered  to  the  fix  clerk 
after  judgments,  how  drawn 
concerning  lands  •  -  -^ 

to  foredole  -  -  * 
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'54 
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'55 

•58. 
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'59 
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'57 

'59 

'S7 

•57 

'57 

15-5 

•58 
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ECREK 

44<l  I  N  tr  E^  Xi 

Dtctft  tt>  feredoTej,  time  enlarged          .«   «.  ■    iij'i^i^ll^ 

»  .  ■    infants  '  .'  vi;    .  •^.  ..••..  "*  158- 

e^idente,  in  whitxafe     .  ^'  >.  :<•  ^  ,.  *  158 

againftilefmiteiti  tfabqgkawkne^  -^  158 

SectBTAL  ORDER,  Botdifchargcd  on  motao&>  •  159 

Dismission  pleaded, though  Q9tenit)Ued  .    •*  '  i$6 

iSKOLMRNT,  whcn                                 •.   .  .  I5^ 

after  death  of  party    «       •    '  •  151 

opened,  in  whu  cafes          •^  •»  156 

Examination  of  defendants  after  decree    '  -  158 

JvD RES  making  decrees  muft  fign  thenr        •  -  15$ 

Miscasting,  what               *               -  -  155 

I^ARTiEs  bound  by  tfaie  decree                -  •      1569157 

Six  CLERKS  muft  fign  decrees        .       •r  -  155 
UvpER  GLRRKs  ittsy  bihig  decrees  from  the  fix  clerks 

to  the  £olis  chiqpcl           •  •  157 


DEEDS  AMD  WRITINGS. 

Affidavit  opon  bill  of  difcovery,  in  what  etfes 

159,  160,  J^arfim 
Cop  I  Bs  of  deeds  given  by  plaiotiiSil  ^. .  ..  -        161 

Deeds  referred  to,  produced  before  the  examiner       1 60,  1 6 1 
deliveredoat  of  court,  in  what  c%fe   ,  <^         r6o 

delivered  to.  the  Mailer  «  -        161 

Ihsfection  of  deedsrefufed  *>  •        i6f 

Ivterrocatoribs  not  fuffered  to  be  amended  161 

Reference  to  a  deed  does  not  qake  it  purt.of  a  de- 

pofition  -.  ,'h   ^        *        1^ 

DEMURRER. 

Answer,  when  it  over-rules  demuirer  •  •  166 

ATTACtiM^NTt  demurrer  notadniirted  after  •  163 

A^BR  ME  NT,  not  in  a  demurrer  *  •  167 

Baron  and  feme,  baron  cannot  demur  for  the  wife  163 

Bill  amended  after  d^oiorrer  -  •  164 

before  argument  *  -  '  164 

not  after  -  -  -  >64 

■■ ."   defedive  in  form  -  ...  .164*166 

for  difcovery  of  what  defendant  is  not  bound  to 
•  anfwer  ^    .    .      •    ^  ^       ;,5- 

of  review  »  *  -  •  -    '    16$ 

fopplem^ntal         ■       -  '       •  ,-^       ^^^ 

for  injundion  to  day  mandaQfiis^  '      •  -     /\i^9 

Rgainft  the  heir  for  payment  of  a  boa4  debt  moft'  ^  '    "^l 

['•        llatethat  heis^tfirn^  -  •      .  i^S 

for  difcovn'y  in  aid  of  fpirituai  court  .  -'    '  tOjJt 

ComiiiTation  mud  be  denied  by  anfwer  '  '     '    ^^-" '  ^  i6^ 

Costs, 


1 

CpSi^f'%  what  cafes        :'>-p7i!j-;o  5  /"    ^*^:i*.*'*-^-^^  '^^Aawf-f^ 
V,.         of  demurring  at  the  1>ar  i-".,.  •    •  -         iSj 

"^ .  '         wha^t^  qpon  demuj rer  orer^iajfed  /  ,  ■  >'  - r  • . '-.         164 
when  demnner  andrpiek  coineiii^iffdn  li^^z- 

D^XIURRER,  what    >M    \x:   :••  ,  .- *  ..        '■  l6i 

bow  di*twii<                 -            '    •»  i65,  r6jt 

£led>  when    ,            .»            ...  .         16 j 

not  filed  and vaft^Hxisf  for  tnno  •         16} 

\                    filed  a^r  time  for  anftimriog  out  ^         1^3 

canfes  of                 •                    >,  162.167 

xcnd  of                -                 -  -   .      t6t 

to  an  anfwcr                      r  •  '       162        ^  > 

^   to  a  replication                   ^  •         fdi 

to  fo  iDQCh  of  the  amended  bill  as  b«d  not 

been  anfnrered,  bad       -      -  -         i5j 

when  Ppt  down  to  be  argued  -  164. 

how  entered  with  the  Regiftcr  -  165 

entered  in  eight  days  or  over-ruled  164^ 
fining  in  without  an  anfwer,  defendant 
'    '  bctng  brought  np  by  ba^eat  corpus  to 
"^*''  "'  .     -  '    -       apfwer,  auaAi^d                 -               -         165 
^    ■                  determined  *n  open  court                      -         164 

i'''  .^*^^         ialbnej 'not  good  upon  -an  ord.er  to  plead  '  • 

'''  anfWer,.ordemqrj  not  demurring  alone  166 

*  '  ^        '         not  good  in  part  and  bad  in  part  -  '  166 

cannot  fland  for  ao  ^ofwdr         •  •  166 

-^  bd  favTng  apon  '.  *    -  ^66 

-^'  •    ijpeal^ng  ^effiurferj  wliar  -'  i(^S' 

'^•'^  to  difcover/,  penalty  not  wai^rccT  •  166 

in  what  cafe        •  '-  166 

not  after  deipurfer      ,         *  •  166 

of  a  caufc  depending  .  .  i5^ 

,\   ',  becaufe  bin  tDo.Ioofely  drawn  -  167L 

becaufe  bill  did  not  ftate  the  ef^d  of  a 

foref^jadgment  *  -  167 

\       for  want  of  equity  -  -  itjyi:    , 

^  to  relief  good,  though  anfwcr  to  diftovery  ,  * 

167;  168 

to  both  relief  and^  difcorcry '  i6§,  A^ffim 

to  interrogatories^  what  -        .  •.  .*.  1^ 

and  on  what  occafiona  •.        .    *.  i6a 

DlscovERrnot  compelled;  if  immaterial  ^  168 

tXCEPTipNs  not  takeq  till  demprrer  argued^  -.  .  166 

X  ECU  TOR  n^ud  (hew  chat  he  has  prov^  the  will     [[.^  ■  167 

loRFSiTVRE  not  to  be  aniwered  •   .    ..    •    t  '^' 

UENBRA.l.  DEMURRER  -      '*.*..        .-»,..      I^^.   ifij 

Length  OF  timb  not  proper  for  ademarrer,  .  ,  ^,  167 
Mmntenancb,  notboand^cg^rwertQ  '.  ,  -..  , ,  irVit  *^ 
Orders  by  Lord  ^^r^;*,.'.      .-  -  *\ ..  i6e 

.7  '      . 
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Parties  -  ..         .        -'      fage  167.169 

Pl«a,  demorrcr  not  after               -             •            -  163 
Witness  cannc^^dp^i^ir^  ^^paufi^  jthp  QH^^fi^  tif».  im* 

ftmtbcX  '-'               I       '        -  169 

~    -     ■     / 
DEPOSITIONS  OP.'  WITNESSES* 

Vide  iHtirrogutwits.  ^ 

Attendance  before  the  Matter            -                  •  175 

Costs  for  refle ding  words                     -'                   -  17^ 

where  undue  copies  are  delivered         -          *  171 

Death  of  witoefs  beTore  figniog  his  examinatioo            .  (74 

after  examiaacion            r  •            *     ,  174 

DEPOSITIONS,  what               -      .         -                •  170 

how  kept  *-  -  m  .  170 
Aipprefled,  in  what  cafes        170,  iji^jparjlm 

contradidory,  witnefs  ordered  ft)  atteiod  iyi 
taken  in  one  caufe,  read  in  another 

amended               '      •                     *  '74 

"  of  matters  not  in  i^ue^  not  to  be  read  1 74. 

cxempli£ed«  though  bill  difmiflcd  179 

ExTA  M 1 N  A  T 1 0  N  to  the  Credit  of  witneflcs              .      •  17} 

ad  informand*  confcientiamjudUitfAt^po^ 
fitions  taken  thereon  to  be  delivered 

fealed  to  the  Chancellor               <-  lyz 

ExEMPLiPiCATiONs,  how  pafTed                •          . .-  171 
KaPERtNCE  CO  a  Matter  to  fee  if  !oterrogjU9ries  »re 

leadin?                •              •             ~  '7S 
to  a  deed  does  not  make  it  a  part  of  a 

depoiiti6ii                -            -            -  174 

Scandal  expunged                -                  •                -  174 

DISCLAIMER. 

Costs  qpondifclaimery  when  moved' for  '                  -  176 

if  plaintiff  replies                 •        ^       •               .  176 

D,E  pendant  cannot  diiclaim,  and  claim  Vy  aiUwer  1 76 

DiscLA^MER^.what           .     -   .            •                •>  17^ 

of  one  defe.ndant>  no  cviideDce  againft 

another  •.  •  -176 

how  drawn              •              •            •  17^ 

though  defendant  plead,  anfwer,  or  demur  176 
Kep LIGATION  to  fuch  matters  as  the  defendant  has  ao- 

fwered,  though  difclajmer  as  to  the  reil  176 

Witness,  defendant  difclaiming              •                -  176 
Woaos  pfcourfe. preceding  difc&mer           •          m-    -176. 


DISMIS- 


\-*  ^.  *}  -^r*   _  ",*  ^^-' 


dkmissioitaiHj' Detainer; 

Vide  Decrit* 

Al t  I  b  A.T  iok  of  a  decree^  not  iippn  motion  or  pedUon 

Fait  177 

Bn.L  not  &led'in  tim«9  cofft  -  •        178 

retained  after  elcAion  to  proceed  at  \kw  •        180 

C#«Ti  at  law«  not  given  here  except  upon  an  iflae  181 

on  difmiflion  fpared  *  •         181 

fpared,  probable  groond  of  fuit  -  •        184 

paid  by  plairftiff  -  -        I77  J^mffim. 

to  defendants  feverallf  -  •        17S  ^ 

DrsiiiissiON,  wliat  '^  -  -^        176 

opoa  keafing  -     ^  *         177* 

on  bill  and  anfwer,  cofta^        -  .-        i7g 

where  pUintiff  difa vows  the  fuit  -         179 

'^  ^    not  moved  for  before  anfwer  -        179 

'  for- doable  proceeding  •  •         17a 

where  plaintifF enters  into  landa  in  queflioa    1 80 

no  retainer  after  -  •     i8a«  t8| 

pleaded  to  a  new  bill .  .  .         181 

ELtCTiON'to  proceed  at  law  or  in  equity  .  \^^^  18a 

not  till  after  anfwer,  or  plea-areued  180 

to  proceed  at  law,  aa  to  part,  biU  difiniffed^ 

as  to  that  part  -  -        180 

notbuofcotirrefbr  *  ->       ite 

No>riCB  of  motion  to  difmifs  -  *        179 

Order  for  making  eledioa  •  -        180 

to  amend  (hall  not  prevent  diifmifEon  •        17S 

Pl  A  X  N  T 1  p  F  may  difmifs  bis  own  bill  -  •        179 

apon  motion  or  petition  •  «        i8x' 

after  demurrer,  before  argfomeat  •        179 

withool  co-plaintiff's  confent  •         17^ 

but  not  withont  coftt        *  «        l8lt  181 

pROJBCUTiON,  difmiffion  for  wantof  .  -        177*  179 

Rb  F  £  R B N  CB  to  the  Mailler  ta  fee  whether  two  bilk  arc 

for  the  fame  matter  •  ^        180 

Subpoena  for  cofts  after  taxatioa  ^  •        \%i 


BOyiTY, 
Eo^iTT,  what  ^        ^       •       i8a«  183 1*^^ 


I   N,  D    E    X, 


ERROR.  , 

Vide  Infmni. 

Bill  of  ren)ien»f\ 
Deerti* 

Account  carried  on  after  ahatimtntt  decreed  and  de* 

cree  enrolled*  not  error               -        Page  i%^ 

DiCREB  ia)poiIibIe«  orrepugDant             -               -  1A4. 

in  coincident  caufes,  agamft  one  not  a  party 

to  the  fuit  in  which  part  of  a  decree  af- 

fie^Ung  him  was  made,  not  erroneous  184 

of  inferior  courts  reverfed            ^              •  184 

.not  reverfed  for  want  of  form         •            -  184 

Enaoa  muil  appear  upon  the  face  of  the  decree  184 


EVIDENCE  AND  PROOFS. 
Vide  Dfpofitiwu. 

Admissions  inananfwer,  not  evidence  againft  other 

defendants  •  -188 

Affidatiti  re84againftthe  anfwer  «  «  igp 

Answer  difproved  by  mvKi .  than  one  witnefi  -  1 86 

corroborated  by  one  witnefs  enough  for  a  decree  1 86 

not  replied  CO9  admitted  •  •  183 

in  fpiritual  oonrt  evidence  -  ^--^    ^  188 

of  one  defendant,  not  evidence  againft  another  188 

of  a  fuperaiinnated  perfon  -  *'  190 

Appe  AL>  no  proofs  admitted  f^och  were  not  read  below  191 

Bankrupt  witnefs  -  -  -  190 

Baron  and  feme  confidered  as  one  witnefi  •  188 

femi^B  anfwer  not  read  againft  the 

hufband  •  -  188 

B1LL9  when  evidence  againflthe  plaintiff        •  -  188 

Certificate  of  charader,  notevidence  •  188 

Certiorari  bill,  proofs  before  anfwer  not  read  at 

the  hearing  -      ^        -  187 

Copies  of  depofttioris  evidence  •  -         184 

•  of  an  original  note,  evidence,  how  -  - 1 89 

CouNTrRPART  of  afettlement  -  -        189 

Decree;  evidence  -  -  •         190 

]>eeds«  itt.  proved 9  read  at  the  hearing  —        186 

.may  be  proved  wva  vqce  >'  •         186 

what  (hsill  be  evidence  of  •  -186 

Depositions,  contrarieties  in,  rejected  -        184 

.  in  one  caufe  read  in  another 

185,  186,  187*  ^/v.  locis. 
though  bill  and  anfwer  gone  off  the  file  1 85 , 1 86 

7  ;»  Depo* 


t  ij  J)  E  jf.  4^- 

DjtPOSiTxOKSj  not  evidence  wliere  the  bill  cannot  be 

read  at  law  •  •        Page  it^ 

where  read  at  lavir  •  *  -  i8{ 

to  perpetuate  tefHrnon/x  read  againfl 

whom  -  -         186,  187 

bad»  witnef^  refafing  to  be  crofs-exa- 

mined  -  .187 

taken  in  the  Admiralty »  evidence     •^  18^ 
againft  tenant  in  tail^  not  read  againft 

liTaeintail  -  •  189 

DiscLAi  MBR  of  one  defendant  not  read  againfl  another  188 

EviDENCEofa  licence  to  a  fchoolmaller  to  teach      *  1 86 

iieborsz^etd  *  •  •     '  ipo 

as  to  miilake  of  a  name  -  •  190, 

£x A  M  f  N  A  T I  o  N  new»  when  allowed  •"  ^  1 96 

not  upon  revivor  after  pablication     •  189 

Jf  bene  iffe,  vtYi^n  tt2Li        -  •  187 

*viva  'poce,  not  to  prove  hand- writing 

of  deceafed  perfon  <-  -  187 

not  to  prove  letters  or  notes  -  180 

Exemplification  of  a  patents  where  not  read       •  189  . 

Exhibits  proved 'VfW'zwry  -  *  I89 

Jnpant^  his  anfwer,  not  read  againft  bim    ,  -  188     ^ 

Plaintiff  cannot  be  a  wttnef^y  unlefs  examined  be« 

fore.he  became  plaintiff         *  •  18$ 

Parol  bvidbncr  -  •  »  196 

P  Roo  F  s  of  matters  not  in  iiTae,  not  read         ->  1 88,  1 89  ^ 

He-examination,  where    -        -  «        '«.  ig(^ 

SBNTSNt^B  in  ecdefiai&al  court,  evidence  -  190  , 

Subpoena  to  rejoin        -       -  -  -  188 

WiTUBBfiESeauimined  by  both  parties,  neither  party 

can  object  «     .  •  186 

twice  examined,  not  read         ^^  -  187 

dying,  deppfitions  read,    and  what  they 

fwore  at  a  trial  -  -  1 87 

ilTue  to  difcover  their  intereft  •  I90\ 

intereikd,  examined  after  a  releafe  190 

EXAMINERS. 

Vide  Interregatorief,  Defofitiont* 

APPOINTMENT  of  examiners  -  •        191 

Examiners,  their  duty  -  *        192 

oath  -  -  •        191 

office  -  .  -        191 

punifhed  for  mifcondu6):  -.         -         192 

Parties  and  witnesses  muft  befworn  before  a  Maf* 

ter  before  they  are  examined  •        191 

Gg2 
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EXAMINATION  op  WITNESSES. 

ArriDAViT  to  proloi^  tune|ocxafniii^,  pn  account  of 

having  material  witne^ies,  |k)W  drawn  Page  tg/^, 
of  9-  p^^ty  defiring  to  exzm\n9  witneiTes 
after  pviblicatioiiy  hovf  drawn  193*  194 

CROSS-BlCAMItlATlpN,  yifhctp  «  -  I96 

Depositions  ihoald  be  read  tpthe  witi^. before  he 

fignsthem  *       .       -  •     ,    i^ 

foppreffed,  witoefs  hayiiig'bAf*  I^^WPiQ' 

ed  three  times  «  •        196 

noj  read,  wjtnefs  dying  before  be  (igned 
th^m  -  •  -         196 

^d^ANTi NATION  in  court  -  •  -         191 

before  publication  -        '93-^95 

not  aft^r  without  fpecial  ordjtr  -         193 

npt  before  a ofwer  without  p^^er  193 

in  the  copntry  -  •         ijjj 

not  of  witBefles^/uwr«  before  pabliutibki  '  '195 
after  bearing  *•  *         ^94 

before  anfwer  was  reporiU  iof^iAcieQt^  - 

fupprefled  •  •         194 

how  taken  -  -        195  Jpi^fyh 

Etcami  N  FR  not  bound  to  the  letter  of  the  interrogatory         196 
O  ft  o  B  a  to  examine ^after  pablicationj  how  obta^4 

«93>  ^^JtvJmf 

PLAiNTiFFf  whenbewctttd  examine,  n|Uft  ief  ve  fabi- 

pcena  ad  rejangendum  •  •        193 

Publication  ftayedy  in  what  cafe  -  -        igj 

Rb-exam  I  NATION^  not  without  prder  •         195*193 

^^iTKfiss  mull  beprq$iuced  •  <»      '  194. 

EXAMINATION  DE  BENE  ^SSE. 

!I}bpo8itions  not  publiQze^  to  compare  thcjp  witV 

thofe  taken  in  chief  -  •         197 

taken  before  appearancCj  fupprefled  19S 

SXAMINATlONx   what  -  -  •  I96 

for  what  reafon  allowed  »         197 

.    granted* .  where  only  one  witnefs  to 

the  fad  -  -     "   197 

granted,  where  witnefs  is  70  years  old  ~    107 
refufed,  m  what  cafe         -  •         197 

I^ROSECVTXON  for  perjury  cannot  lie  upoq  thefe  depo* 

fitions  -  .        '  -         19S 

Publication,  in  what  caX<;a    ,  .    -         .^  }VL^§tKl^ 

"tlE-EXAMiNATiON^^after  aofwer  '  •'      "'  ^^^  I57 
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tXAUiUhntVt  Of  I^ARfltS, 

Vide  Interrogatorits* 
Conttmftm 

Proofs, 
Witnejfts. 

AccouNr>  in  cafes  of«  after  Hearing  •  Fag§  t08 

Co-plaintiff  cannot  be  examined  as  a  wicnefs  199 

pEFEKDANT  examined,  in  what  cafes  -         -  19S 

where  he  was  a  weak  man,  the  Mailer 

was  to  take  his  examination  .  -  199 

his  depodtions  read  for  another  defend* 

ant,  in  what  Cafe  *  ■  •*  1^99 


,  EXCEPTIONS. 

pEPO^f T  by  thepatty  excepting  to  the  report  •  199 

exceptant  prevailing  entitled  to        -  *  aoi 

EXQEf.TlOl'^^  what  -  -  -  ;9i9 

filed  with  the  ffegifter  -  -  206 

allowed,  defendant  ituft  anfwer,  or  ex- 
cept to  the  report  -         tQXi  ftdtjim. 

cods  upon  pver-raling        v    -  -  200 

coH^.  upon  exceptions  allowed  •  aoO 

toreport,  how  drawn        »  -  201 

jrefei'red  to  the  fame  Mailer  as  former 

exceptions  W^ere  referred  to  •  20I 

not  to  a  report  of  cofts         '*         •    »  20 1> 

JLEf  a  R  iff  C  E  to  a  Mailer  to  examine  cxceptionss       ^  109 

EXCEPTIONS  T«  AM  ANSWER, 

* 

Ajfswaa.referred  to.a  Mader  -  *  20» 

to  a  common  intent,  where  good  -  20t 

ple^  or  demurrer  being  over-ruled,  not  ne^f- 
.  fary  till  exceptions  are  taken  to  the  £rlt 

^  anfwer  •  -  -  204 

fecond  anfwer,  when  filedT  •  -  204 

Com  li^is'siON,  i^t  for  fecond  aniWer  till  cofts  for  the  firft 

arc  paid  -  -  -  20^. 

Costs,  wliat,  for  firil  infufficient'anTwe^  •  262 

for  fecond  -  •  zqz 

for  third  •'  •  202 

for  fourth  -  •  203 

Aefshd ANT  examined  after  fouriiifuilicienfanfwers  2p}> 

not  after  three  infdMdenrafi- 

(Wers  and  a  plea  -  203 
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PiuvRKBi^  not  aeceflkry  wKierc  ^bill  charges  a  crioe 

and  a  penalty  under  a  (btate,  for  defendant 
nay  reM-anfwering  4ipon  exceptions; 
but  noty  if  the  time  for  fuing  the  penalty 
ht  expired  -  «>  Page  204. 

|[;(CEPTzpMS,  what              •*               •                «  ;^i\ 

how  drawn     •              -                     -  201 

how  filed       .     ,         *                     -  *®' 

^                            not  after  replication            *               •  202 

when  taken           -             .            •    '  ao2». 

not //'// plea  argaed              -              -  203 
^                     not  to  a  plea  ordered  to  fiand  for  an  an* 

fwer               -               -             -  203 
^o.any  matter  of  difcovery  anfwered  to, 

tefore  plea  argued             *          .     -  204 

no(  till  demurrer  argued         -           ^  204 

npt  to  infant's  anfwer            •.     -        -  ^04 

not  to  certificate  of  comipiflioners  204 

I              not  to  a  report  for  cofts        -             -  201 
fpay  be  argued  for  one  defendant^  though 

the  reft  fubmi;            -                  -  204 

for  not  fetting  out  deeds  in  bac  *verhq,  294,^ 

^sfBRBNCE^pon exceptions,  when           -              -  203 

Report  not  excepted  to,  in  what  cafe          -  *         -'  263 

SgANPi^r.,  reported  in  an  anfwer,  expunged            <•  *^3 

WRIT  OF  EXECUTION. 
Vide  Writ  of  JJftfiance. 

Assistance,  writ  of,  whenitiiTues  •»•  206,207' 

Con 'TEMPT,  Lord  ^/ifo»'s  rules                f      •          -  207 

*  .  -in  difobeying  decree  •  t        ao6  paffim. 

Decrees,  bow  entered  by  fix  clerks             -            -  2c8 

net  adted  upon,  a  new  bill  muft  be  filed  208 

to  produce  deeds  and  writings                   •  208 

Deeds,  &c.  how  compelled  to  be  produced  208,209 

Ik  JUNCTION  to  yield  poffeffion                -                  -  207 

Service,  njuben  the  decree  is  for  payment  of  money      205. 208 

when  not  for  payment  of  money                -  205 

affidavit  of,  and  brpach  of  decree^  proofs  of 

contempt  iffues                    -                   •-  205 
prppf  of                r           -  -             -        205. 208 

of  this  writ  where  defendant  cannot  be  fopnd  207 
SvBPOBNA  ad  faciendf  attorn^t.^  cjerkin  ^ourt  beinff 

dead  -  -  .208 

adfaciend^  atternat,  where  a  caufe  has  re- 
mained above  a  year  withput  proceeding 

in,  /£/?  d^ree       ■  ^         -                     -  .  ^o? 

W|^;7  OF  EpcECUTiON,  what                   •      ,,       *  205 

iffues  upon  a  decree            -  205 

.    "^          ^                *   m)t,u|poii  a  decretal  prd^T  IPJ 
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EXECUTORS. 

Vide  Cofit.    , 

AbatbmbnTj  not  upon  the  determination  of  a  tem«  '    '  * 

porary  executorfhip  •        Pagti  20^ 

not  upon  adminiftration  durante  mnore 

4r/tf/r  determining'  -  •  209 

Ad  m  I  n  I  8T  a  a  tor  may  file  a  bill  before  adminiKration 

taken  OQC  -  r  210 

Cost $9  ivhere  executors  fhall  pay  them  -  •  210  ' 

ExficuTOR  not  compelled  to  anfwer  without  his  co-  <   , 

executor                -                *  '         -  ^  209 
.exc«mmunicatedj  the  othei*  may  be  fe- 
vered               -                *               -  ^09 
where  anfwerable  for  more  than  he  receives  209 
Legatee  may  fue  executor  for  a  legacy                   -  209 

EXEMPLIFICATION- 

Decrees^  &c.  muft  be  enrolled  before  exemplified  _ ., .,  %zifk' 

Deed  exemplified^  pleaded  at  law*           -  -  .  210 

Exemplification,  what               '    •  •  210 

eiFedof               -  --  210 

how  paiTed             -  •  210 

of  matters  of  record  only  210 

of  a  patent,  not  evidence  210 

f  Roors^  where  exemplified                   -  .  •  210 

FEES. 

Juries  impannelled  to  inquire  of  the  fees  in  Chan-.-^^    ■ 

eery  .       -  ..  -         211 

Qath  of  thofe  who  were  to  inquire  -  •        211 

FORM.  til 

GUARDIAN. 

1 

A  FP  B  A  t  from  the  Chancellor's  appointment  to  the  lords  214    . 

Ch a NCBtLOR>  his  power  to  appoint  guardians  '     -  214 

his  power  to  proceed  in  a  fummayy 

v^ay  upon  petition  of  minor*!  defiring 

'    ^to  marry                  -             -•  214 

Cnoioa  of  gnardiah   *      '       -                 -                -  213 

GtTARDiAN  fwears  tothe  infant's  anfwer       ^ '       -  21a 

by  will»  his  power                »               ^  zvi 

appointed  without  fttit^          •             •  212 
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GxfAtpiAU  |reiiiowaUe» ia whai oale 

wbat  ^^  lu$  mAy  4»  .   -.,.  /     fx^ 

Siflifted  to  prcye^t  Ai»  impfep«r.|o«rritge 

of  his  wara  ^  « . 

appointed  by  the  Chancellor*  wbm 
1SyAR9iAtf8Bip  to  twQ^  furvi^ei  tr  •' 

/       di^termme<i  wbe«  n 

r  thpugh  no  fui^ 

.not  wh^re  ih^ra  is  a  (egMnwnury 
guardian  wuho>2i  Aiit  ^      - 

^AR^IAGB  Ofwdrd  .     ^  r    .  - 

, ^   I  c  B i>f  cominitQient  of  wardship 

Ijiayi  CK  of  fubpcKQA  to  hear  judgmeftt^  qpQn^  wWnn  '- 

"^A&D  Qjp  CouRT>  infj^t^  hpw  made        ■  *     r      » 


213 

~ »-/ 
S14 

a^ 
214 

213 

212 
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2I4. 
214 

214 


HABEAS  COftFOa.  * 

D18OBBDIEKCB  of  this  writ 

Habeas  CORPUS^  what      -     --  -  -    . 

how  obtainfd 
in  what  gafc^r^ 
~  fervice 

Prison  BR  may  be  brought  up  to  the  Fleet  ffoin  another 
gaol  - '  *     i  ^   .. 

'    nay  be  brought  to  the  bar  to  ftate  why  he 
does  not  anfwer  r 

brought  up  by  thia  writ«  when  he,  ihall  be 
remanded  • 

Scc^rES^RATiON  againft  a  prifooer  f6r  breath  of  a 

decree .  . 


215 

215 

215 
21s 
zi6 


Cac 


*  t 


HEARING, 

8B,  fettiog  it  down  fox  Kwing  ^ 

what  number  fet  down 
.   when  fet  dpi^n,  .  -  -; 

sot  the  term  publication  paflea 
Ibovw-fet  down  .• ,       -      -.  . 

DO  fee  for  fettxng  it  down    .     .   .  *> 
in) properly  fet  down  »  ri.    .  . 

iruck  out  of  the  p^per»  parties  not  apjM^xiDig 
whep  it.  is  ordered,  to  kt  fpee/^  \/^}^9xlng, 
^verj  Hep  ordered' ta  be  (fl^^i^^lH^  :, 


ai6 

218 

217 
216 
217 

220, 

Certi- 


<Tv    ;i 
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r  H  D   E  X  ^ 

^teT!ff#i£ATE  from  fir^t^lt; t!nit pltlnSff]^  ftiiillikff  ^ ' 

Ued  before  caole  can  be  fet  down  P^^  «t^ 

€^t  R  KS  IN  cou  RT,  on  each  Me,  attend  the  h^ariog  2 1 8 

Costs  ^1101  attendtag;  th(» hearing            -              .  217' 

Cross-causes  heard  together                .                  -  sig 
Ji^SEOs  may  be  proved  at  the  hetfiirg  ttpott  Kl}  and 

atfnviiip                  ^                    -                .  2i^ 

Hrarimc  upon  bill  and  anfWer                .                 .  21*$ 
upon  bill  and  sofwer,  if  Aibpcena  to  rejoin 

hjb  not  been  ferved                 -                 -  219 
where  plaint!^  doe^  not  appear            -      219,  22^ 
'   lirliere  defendant  does  not  appear  aad  pro- 

cefs  wai  proved  to  have  been  ferved       219,  22Q 
manner  of,  if  upon  bill  &nd  anfwer           >  219 
where  the  caufe  has  been  iieard  before, 
decree  muft  be  read                 -               .  2IA 
fl^srocVA  tohear  jadgment                •                   ^  21S 
fervice  of                .'                 *               .  21 1 
proof  of  fervice,  what             -                -  218 
ought  to  be  ferved  and  an  affidavit  of  fer- 
vice ready  at  the  heaiiag        -           -  a^x 

HEIR.  /' 

Pha. 

Cop. 

Costs.     .      -  •               v  *                  .                 ^  ^ji£ 

Hp I &!  when  compelled  to  convey               .     •        .  221 

* 

HOMINE  REPLEGIENDO 

aai>  122  pa^m^ 
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INFANTS. 

Abatement,  not  on  infant's  coming  of  age         •   •    ,    22c 
Answer,  how  compelled  -  .  .         22^ 

'"   not  evidence  againft  an  infant        -  .        229 

Appearance,  ho w^ compelled  -  -         221,224 

Attendance  of  a  perfon  marj-ying  infant  ward  dif- 

penfed  with,  on  what  circumftances         229 

Committee  muS  enter  into  a  recognizance  *        229 

Contempt  by  infant  -  .  .        225 

marrying  infant  ward  .  -  .        229 

for  marrying  infant  ward,  ho w^deared  229 

^  in  inveigling  an  infant  to  marry  .        229 

I^iCftEB  binds  infant,  where  -  •  ZitJharRm^ 

nijtcauja  .  -  .226 

infant  may  feek  redre&  Before  he  i«  of  $ge  226 

Pa  ED  of  an  infant  voidable  '   rr  -       230 
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Exceptions^  not  t6an  in&nt's  anfWer   ' '  ^  Pagg  229^* 

Father  only  has  power  to  appoint  a  teftamentary 

guardian               •                .    .            .  227 

not  a  grandfather  nor  a  mother        -        •  227 

Fine  and  recovery  by  infant,  how        «            -'  230 

Foreclosure  againil  an  infant                -                •^  231 

day  given  to  (hew  canfe  againft  decree  225 

Guardian,  choice  of,  how  compelled                     -  223 

when  compelled                   •  227 

the  King  is  guardian  of  infants.  Sec.  ztS 

Chancellor  as  his  delegate        -          .  -  227 
not  appointed  after,  nor  difcharged  on 

account  of  marriage             •            ^  227 

teftamentary,  feldom  removed              •  227 

appointed  by  father  to  natural  child  227 

Guardianship,  when  it  determines        -             •  227 

Infancy  in 'defendant,  no  excufe  for  plaintiff's  delay  230 

Infant,  by  whom  hey^/                    -                    -  223- 

by  his  next  friend                    *                     -  ^24 

seed  not  wait  till  of  age  -  223.  226 

by  whom  defends                     «                      -  223 

ordered  to  anfwer  upon  oath,  when             «•  223 

when  not  223 

trollees  ordered  to  convey            •             -  226 

/    may  call  guardian  to  account  during  minority  226 

what  a£ts  he  may  do     ,        ?  *           ,       -  227 

ftranger  may  apply  on  his  behalf                -  229 
liable  for  money  borrowed  to  pay  for  neceffaries  230 

bound  by  decree  b)^  eonfent          -              •>  %\\\ 

may  frefent  to  a  church                -              •  230 

may  make  a  will)  when                ^             •  230; 

cannot  commit  a  devaftavit            •            *  234! 

has  been  committed  for  breach  of  a  decree    •  %%\ 

Inheritance  of  infant  not  bound  by  a&s  of  Court  2 39. 

Injunction  on  behalf  of  infant  en  ventre  fa  mere  z  23 

Laches  run  upon  an  infant,  in  what  cafe        •         -  230 

Limitations,  ftatute  of,  binds  an  infant               -  230 
Maintenance  allowed,  though  out  of  the  principal 

-  of  infant's  fortune          -              •  %zy 

out  of  truft  eftate,  after  decree        -  228 

ihcreafed  to  fupport  younger  children  zzZ 

out  of  a  legacy  devifed' over           -  228* 

in  proportion  to  original  portions  228 

not  to  the  father,  unlefs  incempetent  zz% 

to  the  mother  though  married  again    '  228 

allowed  without  fuit          -   .     .     -  228 
out  of  legacy  whenever  payable,  if 

giveif  to  a  ci&//i/   ,     ;    •             -  228 

not  allowed  for  time  paft                -  229 

« 

Main* 
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Maiktem AKCB  in  a  reference  concerning^  no  fpecial 

dire£tiona  to  confider  a  pofthamous 

fon                .                -            Page  228 

exceptions  will  not  lie  to  a  report  of  128 

Mistake  in  an  offer  of  an  infant               -                -  223 
Pa R.0L  DEMURS,  in  what  cafes                -            zxz  fparfim. 

Petition  to  affign  a  guardian                •                 -  227 

Plea  of  an  infant  amended  after  his  coming  of  age  225 

pROCHBiN  AMY  need  not  be  a  relation        •            -  ^25 

muft  be  of  fubftance          •             -  223 

cannot  be  a  witnefs            -             •  224. 

liable  to  cofts                -                 -  223 
Re FB  R  E  NC B  to  the  Mader  to  inquire  if  the  fuit  be  for 

the  infant's  benefit            -                -  224 
.  to  inquire  which  of  two  fuits  is  for  his 

benefit    .          .  •                -              -  224. 

Subpoena  AD  auoiendum  judicium,  fervice  of  224. 
Trustbb  for  an  infant,  Granger  entering  confidered 

as  fuch  -  •        zzj  Jparfim^ 


INJUNCTION. 

A V  ^  I D  AY  1 T  of  ferving  order'  it^  to  difelve  iii|andion       234 

not  read^gainft  the  anfwer        •         -        238 

except  in  fome  cafes    ^     -         238, 239  fparjm^ 

'.'-'  necejfary^  to  obtain  injimAion  to  ftay  wafte        244 

" '"'   '  ibmetimes  granted  without        -  ^        -        244 

Answer,  after,  no injundUon  without  notice  -        234 

Af  ^earancb  after,  no  fpecial  injimdion  without  notice      233 

Cross-bills,  cafes  of  •  *  235.241 

DxiAY  caufe  for  diiTolvinginjan^on  -  ,-        241 

Demurrer  prevents  inj undion  •  •        236 

Exceptions  ihewn  for  caufe  againft  diflbiving  injonc* 

tion  •  .  •        23j« 

not  alone  fttfficient  for  granting  injundion      241 
but  if  granted,  it  will  be  continued  on 
exceptions,  though  juft  filed        -     >35*  241 
Pines  were  formerly  impofed  for  breach  of  injundions, 

not  fo  now  •  -  -        24$ 

I|f  JUNCTION,  what  •  •  -        231 

how  granted  •  -231 

prefented  to  the  Chancellor  befpre  figned  23 1 
not  of  course,  ^f  bill  is  referred  for  imper-> 

tinencc  -  -        233 

not  upon  A  prayer  for  general  relief  only  233 
toreftrain  purcbafer  from  paying  money  233 
fpftay  negotiating  a  bill  of  exchange    -     233 

Injunc* 


4»  i  n  )i  i  n:. 

Ik  JUNCTION  not  of  cdurfe,  c'auTe  ftjuiding  6^it  ftr     •      ' 

waritdfparficrf  -'  P^g^  ^l^ 

* '"  ,  In  what  cafes  granted  237',  ?^o,  241  pafftm  242, 

\  t^BVi^i,i^9  J249,  z^QpaJJim. 
how  obtained  upon  the  anlwcr  '  -         237 

whereitftays  trial  1  .       -^ll*  236 

where  it  ftay$  execution  ••     '    i'^y  23^ 

not  granted  on  petition  .  -  ^  •  237 
granted  oh  motfoh,  diflolveld'  on  ihOtibn  237 
on  what  terms  granted  -  -         242 

fhould  be  enrofied  Or  tranfcript  filed  246 

upon  a  contempt  '-  .'        2^^ 

does  not  prevent  an  ehfry  •         2«|6 

iNjuffCTiON  CONTINUED, after  vcrdid  ftt  a  patentee, 

cafe  refervcd,  and  a  dif- 
ference of  opinion  in  the 
court  ,   -^  -         zyt 

though  the  equity  of'fhe    " 

bill  is  anfwerci  -         %\S 

in  what  cafes  z^G/parfim  237.  '239 

to  the  hearing  -         237 

IfioKeybdng  brought  in         237 

;  %l}fparjim:zi^.Z^l 

IHjUNCticK  DisiOLV^D  Oil  coming  m  of  the  $(i(f»tu 

how,         -  .        234, 235 

cauies  ^gainildiiibTyibg  •  234 
en  plea  allowed  -  235,.249«  24.3 
fo  where  plea  wa^  to  ftanSf  for 

an  anf^er         •  •        2^ 

nifit  on  motion  ^       ^iy^ 

unlefs  the  fuit  be  rtfviVecT  ijj 

as  ir  was  not  ferved  till  after 

the  anfwer  came  in        -        2 Jj 
in  crofs-csUife^,  when        -        23$ 
commidion  not  being  returned     230* 
not  of  coQffd  upon  demurrer 

allowed  -  -        235 

not  when  anfwer  is  referred 

for  impertinence  -        236 

bill  being  amended     236  contra  242 

may  be  revived  on  motion  243 

not  at  the  tafft  feai  •        246 

Injunction  to  stat  ^aocBSDrilGt  at  law     250,  251 

z^zpajpm, 
how  obtMned  ^  232,  ^^z/parfim• 

if  befoi^  asitweri  tilt  «i(w«r  and  further 

oirder  ^  *  -        ^^^/pmfim* 

Ibow  obtained  upon  an  «ifderfof  time     934^2^5 
upon  motion  •  ~        ^35 

to  fia)r  foits  upon iUtute Bd^  6^x.  ly    .      240 

Injunc« 


I   N   p    E    X         '  ^j^ 

IlfJUK9fI0K  TO  STAT  PROCBIDl^rGS  AJ  LAW. 

to  ftay  proiccttUj^m  fgr  perjury,  the  caufe 

here  nqt  l\aviDg  been  heard       .      Page  246 

to  ilay  fuit)  agaiiift  privileged  perfons  246 

-  XQ^^y  z^(^oi\f%t^9li^forcroffinggroimJs 

to  lerve  procefs  of  (he  court  -        246 

Jn^UNCTION  TO   STAT  WA«T»  -  -  233 

-    in  what  cafes       243,  ^44,  252,  253,  %l\pajjim. 

granted  affainft  ^iiQn»  -  -      ^  243 

againd  a  vt^^^  -  •         244 

not  again  ft  mortgagee  or  his  Wflee       •        244. 

Injunction  to  yield  up,  <^i?t,  or  continue 

POSSB85IO;6l*Oy  tANlJ^. 

in  wh^t  cafes  •  -        244)  245.  254 

how  it  operates                   -                -  245 
Injunction,  PERp^ruAif. 

in  what  cafes                      •        '231.  245.  255 
Mrmber  of  p^rliamept  enjoined  from  proceeding  at 

Uw^        '       •                     -                 -  *33 
Monet  ordered  into  court                    -                      -  237 
'  '  ordered  into  court  afi^  virdi^Mort  injundion 
lyould  be  grapted,  apd  particularly  if  plain- 
tiiF  was  going  abroad             -        2^j,  2$Sj^ar/im* 
not  brought    in  for   an  injundtion,  in    con- 
tempt           -              -              -              -  238 
not  brought  iB  on  an  Ipjun^ion  for  want  of  an 

anfwer  of  a  defendant  ^brqad        •            -  238 
pARTT  at  whofe  fujt  inji^n^ion  ilTued  ordered  to  make 

falls  fa  dlion  for  money  which  the  bailiFs  ftole  246 

t^L E  A  prevents  an  injanf\ion                    ^                    -  236 

Process  of  contempt,  againft  contemner        -           -  24.6 

Receiver,  when  ordered               ...  245 

Ke NTS  (lay ed  in  the  tenant's  ^^nds,  when              ^   -  24; 

{Report  upon  exceptions  muft  be  procured  in  a  reafon-  / 

able  time,  or  the;  injunAion  will  be  diflfolved  241 

Service  of  injundion                -                •              .  ^^^ 

where  plaintiff ajt  law  is  abroad        .           -  232 

Suits  in  |he  Petty-b^g  not  flayed  by  injundtion         -  237 

INTERROGATORIES. 

AccouKTy  mode  ofejcamination  inmattersof  •  256 

intcrrogatOFies  in  matters  of  account  not  * 

al]4lwed  to  be  amended  «*  -  256 

Gontempt,  in  cafes  of  •  -  -  256 

party  in  coistempt  exsmined  on  iaterroga* 

torics  -  •  -  256 

IftLAva,  defendant  examined  on  interrogatories  to  dif- 

cover  fraud,  5tc.  >  *  ^5) 

S^ri<:nsr8«  «xamiiat»nof»jE»ttftb»ii\  AffA}^      -  259 
i    .  V  '               '                                                   Inter- 
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I 

Interrocatoribs>  what  -^  -  /Page  2$ f 

cofY  ofy  wheQ  |[iven  to  the  party     256 
defendant  examined  upon^  for  in- 

faffictent  anfwer        -  •        256 

confined  to  matters  fiated  In  an 
affidavit  proving  a  breach  of 
anorder  of  Court  -        25$ 

examination  upon  new  interroga- 
tories for  imperfe&ly  anfwenng 
thefirfl  -  -        256 

'   ■'  '  Mailer  to  fettle  the  interrogate* 

ries  where  party  is  a  weak  man  257 
after  examination  on>  an^  publi- 
cation>  plaintiff  ought  not  to 
have  commiiiion  to  falfify  de- 
fendant's examination  '  •  257 
exhibited  before  the  Mafter  to 
falfify  the  examination  of  per- 
fons  who  had  been  examined 
pro  interejfefuo         -  -         257 

IHTBRROGATORIES  OF  WITNESSES  -  -'  257 

how  exhibited,  and  by  whom  257 

are  either  dire  A  or  counter       •        2^7 
muft  be  figned  by  coiinfel  -      •  ^57 

muft  be  exhibited  before  exami. 

nation  ofwitneifes  on  either  fide      257 
if  before  an  examiner  of  the  court 
mufl  be  produced  before  and 
left  with  him  -  -        257 

,  in  the  country ,  how  exhibited  257 

always  included  in  ex  parte  com- 

miffions  -  -        258 

mull  be  to  the  points'  neceifary^  ■ 

•and  mull  not  be  leading        •        25S 
what  fhall  he  deemed  leading  258 

Interrogatories,  new 

new  interrogatories  for  the  exa- 
mination of  ntnu  witnelTes,  be- 
fore publication  -        258 
feldom  allowed  to  examine  the 

fame  witnefTes         -  .  -        258 

but  ^£/^r^  fx'ii^so/Vr^  party  may  ex- 
amine on  new  interrogatories         258 
examination  upon,  for  imperfectly 

anfwering  the  firH  -        256 

Master  to  fettle  interrogatories  if  leave  be  siven  to 
examine  after  publication  and  before  hearing 

258s  259 
MfSTAKEf  depofitions  fupprefifed  from  miftake  in  the 

title  of  the  interrogatories     ,    -  -        259 

Wi.TN£ss  ordered  perfonally  to  attend  in  cafes  of  doubt      259- 
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"    INTEREST. 
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Vide  l'iiga€jt» 

Dbbts  by  iimple  contra£t^  where  they  (hall  carry  in- 

tereft  -  -  Page  itofparjim* 

Executor,  where  he  (halt  pay  it  -  •        261 

IntbresTx  where  intereft  upon  intereft  (hall  be  allowed      260 

where  it  becomes  principal  -  -        ft6o 

where  it  is  only  to  be  computed  upon  the 

principal  ...         %^ 

given  from  the  time  of  the  Matter's  report 

confirmed,  where  the  debt  is  not  before  / 

liquidated  -  '    -         260 

given  from  the  time  of  liquidation,  where 
the  debt  is  liquidated  after  the  report 
confirmed  -  .  .        260 

may  be  given,  upon  refervation  for  far- 
ther diredions  -  •  260 
allowed  on  fpecial  circumftances  •  260 
not  on  an  old  bond  beyond  the  penalty  261 
not  upon  a  judgment  before  the  Matter  261 
compound,  allowed  under  particular  cir* 

cumttances  -  -        261 

what  rate  of  .•  -         zSiJ^arJimm 

Leg  ACT  charged  on  land,  from  what  time  interett  ' 

allowell  ...        259 

payable  out  of  perfonal  efiate,from  what  dme 

interett  allowed  -  -         259 

charged  on  a  dry  rev^riion,  from  what  time 

allowed  ...        259 

given  out  of  perfonal  ettate  carrying  interett 

or  producing  profit,   from   what  time  it 

'  ttiafl  bear  interett  -  •         260 

Trustee,  where  he  (hall  pay  it     *  -    •  -        261 

Strangers  sot  entitled  to  interett  upon  a  legacy  260 

IRELAND. 

Debt,  bond  executed  in  England  for  debt  in  Ireland ^ 

ihall  carry  Englijb  interett,  but  where  con- 

tr^dted  in  England  and  bond  taken  in  Ireland, 

'  IhaU  carry  Irijh  interett  -  -         26a 

England,  where  court  of  equity  in  England  will 

Telle  ve  -  -  r        a6l 

Ireland,  bill  for  partition  of  lands  in  Ireland  difmiiTed, 

but  account  of  profits. decreed  -        262 

Judgment^  after  judgment  upon  a  bond  in  Ireland, 

that  judgment  cannot  be  pleaded  to  an 
adion  in  the  courts  here  •        262 

Seques* 
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Sg^ESTftATioir  granted  in  England  upixA  defend** 

ant  in  InUmd  •  Fagi  tSt 

ISSUE  AT  LAW. 

Vide  Proof  and  M'tfidenct* 

AKtwsR  not  fent  down  to  a  trial  till  ofioe*€Ofy  tefuM 

as  evidence  ^  -  -  .        atf^ 

CafiriPicATB  ofthejudge  »  263^  164 

Costs,  wben  given  -  -  -        264 

Court  ^/^C/^affiTfry,  its  difcretion  in  directing  an  iflfae  264 
Jury  special,  proper  to  be  moved  for  ki. Chancery  264 
Issue  at  law,  in  what  cafes  direded        ^-^         -        262 

how  cried  *    •  -  •        263 

Trial,  when  fet  aiide  •  -  -         264 

Trial  nbw,  when  granted  •  *        tS^/parfim. 

when  refufed  •  -         264 

View,  where  ordered  •  •  •       ^63 

JURtSDlCTION. 

Chancer T,  jarifdt^ion  of,  not  to  be  impeached  or 

denied  by  any  other  court  in  matters 

wherein  the  crown  is  coacerned        •  26S 

has  admiral  jurifdiftion         '    -            .  268 
has  juri£di£lioii  in  doubtful  cffes  w^re 

the  remedy  at  law  is  difficult            -  269 
has  not  iarifdidtion  over  the  dilci{4ia«  or 

projperty  of  chambers  in  inns  of  court  269 
has  natural  jurifdi^liQii  in  forgery  and 

fraud                •                *               -  26S 
CoKPiscATioir  by  a  foreign  date  cannot  operate  on 

property  licre              •                -  269 

JusiSDiCTiOK,  how  extenfive                •                 -  26$ 

tQ.flay  fuits  at  law            -              »  26J 
as  it  regards  counties  palatine          266>  26? 

concurrent     ^              -                   -  266 
not  to  be  controuled  by,  nor  fubjeded 

to,  the  court  of  King's  Bench       -  26S 

of  fome  courts  of  ^ro/£cB^  acknowledged  269 

LvNATiCK.8,  jarifdidkioB  with  refpedt  to                   •  268 

Plea,  to  thejurifdidion                      •                       -  269 

Prohibition,  when  moved  for                •                 «  269 

Treaties  political,  bill  founded on^i  di£nifled>      .  M69 

■ 

LEGACY. 

Vide  Inttreft. 

Lie  ACT,  no  intereft  paid  upon  it  unkft  a  line  of  pay-   \ 

meat  be  ajf^nointed  •  •       syo 

liBOACr^ 
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^  a  year  allowed  for  payment  of,  by  the  fpiriV 

.  tual  court  ...  270 

notice  of,  to  legatee  -^  -  270 

fecurity  for«  when  ordered  to  be  given       •  270 

LIMITATION  OF  SUITS,     ' 
Vide  Statute^ 

Abatement                -                ...  zjx 
A$8 1  c  NBE  s*  in  tlie  faipe  fi(uat:\oo  with^pkr^pts,  againft 

whom  the  St,a):ute  of  L^mi^t^tioii^  is  pleac** 

able                 -                  -                  -  271 
Bankrvpt, bill  lies  by  aifignees  of  bankrup^.for goods 

pledged  by  bankrupt,  potwithftdndi^g 

the  ftatute            -                -             -  271 

Breach  of  trust,  bUlJbrpjight  for  breach  of  troi^y 

where  the  Statute  orLimitatipns  might  have 

been  pleaded  at  law  in  d^iipte,  or  tr^t^ir  ^70 

Charity,  not  within  the  Statate  of  Lp^tatipns       •  270 

Corporations  fh^all hg^ve  tbc4:i^^t^f,thi&,^j^tiite  .  I^Ji 

Pbbts  revived,  though  baf red,  by  fliatutc                 -  272 

Fraud,  ftatute  do  plea  againil        .        .                  -  .271 

Infant,  when l)arred  by  the  ilatote            -            •  271 

Joint-tenants                  -                  ^                  ^  272 

Legacy,  not  within  the  ftatute                -                •  270 

Original  writ                  -                   -                 "-  272 

Receiver                 -               -                ...  272 

Redemption,  after  what  time  barred         •            -  271 

rules  with  r£fpe£l  to            •             •  272 
Statute  of  Limitations 

no  plea  in  bar  to  an  open  account              •  270      . 
where  equity  will  not  fuffer  it  to  be  pleaded 

at  law  .               •                  -                 -  270 

will  not  run  uppn  an -annuity  -        271.  339 

fTiME,  length  of,  creates  ftrpqg  prefumptionof  paymeut  271 

Trust^  not  within  the  ilatute                -                 -  271 


LUNATICKS. 

Chancellor,  his  power  over  lunaticks  -      274,  275 

his  power  after  the  death  of  lunaticks  274. 
Commission,  ^  iunacy,  ardpred  againil  a  perfpn  abroad, 

where  executed                -                -  274 

quaftied                - .            -               -  275 

Committee,  his  power               ...  ^73 

who  (hall  be            -            -               -  273 

haa  no  allowance               -                -  274 

bankruptcy  of,  a  ground  for  removal  276 

H  h  Com- 
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CoMMtTTEB,  under  what  circamftances  refufed  coSi 

Fagt  276 

no  obje6(ion  that  he  is  iDterefted  in  the 

lunatick's  eilate  *              •                -  273 

Contempt            -               -               •                -  274 

in  marrying  a  lunatick            •              •  276 

Custody,  d&vife  of>  under  what  circumflances  void  273 

Evidence                -                •                -               -  275 

Lu{f  ATiCKy  how  to  fueand  anfvirer            -              -  272 

where  he  muft  be  a  party^  and  where  not  272 
inuft  be  produced  to  commiffioners        273,  275 
is  never  confidered  irrecoverable          -  273 
may  ailign  a  trnft  or  mortgage  by  direc- 
tion of  the  Chancellor        -              -  274 
general  principles  relating  to                -  276 
Maintenance  of  a  lanatick                  -                 -  273 
Order,  pro^ijumal                -                  -                  -  275 
Performance,  SPECIFIC,  decreed  againft  a  perfon 

who  had  (ince  become  a  lanatick  275 
Property  of  lunatick  not  to  be  altered   "        •        274*275 

Receiver  appointed                ...  274 

Security  of  receiver  changed,  in  what  cafes            -  276 

Timber  on  lunatick's  eftate  to  be  managed  as  ufaal  276 

Vagrant  lunaticks            -                -             .  274 


MASTER  OF  THE  ROLLS  and  the  rest  of  trx 
MASTERS  IN  CHANCERY. 

Master  of  the  Rolls,  chief  Mafter  in  Chancery  277 

his  oath             -               -  277 

his  office          -            -  277-S 

his  power        -             -  277-8 

his  ftyle           -            -  277-8 

Records  and  rolls  c/'Ci^fffrfr^,  where  kept          •  277 

Masters  /»  Chancery ^  how  appointed            -           •  278 

their  accounii                -             •              •  280 

fees                -                  -                  .  281 

name               •               •                •  270 

duty                -                •                  -  279 

public  office^  where    *          -            -  280 

falary                -                -                •  280 

Masters  extraordinary^  how  appointed          -           -  282 

not  to  a£t  within  20  miles  oXLmukm          -  282 

to  infert  time  and  place  of  taking  affidavit  in 

the  caption^  and  why           *             •  2S3 
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MONEY^ 
Vide  Inter$Jip  Anfwer. 

^tCCQMPTANT-GBNBRAL«   CoUlt  Will    nOt  Order  0)0- 

ney  to  be  kept  in  his  hands  after  the 
party  is  entitled  to  it         -  Fagi  t8{^ 

money  in  the  funds  belonging  to  wards 
cannot  be  transferred  into  the  name 
of  the  Accomptant-General  till  the 
account  is  taken  by  a  Mai!er>  and 
his  report  made  -  •        28{ 

parties  only  or  their  reprefentatives 
can  obtain  money  from  the  Ac- 
comptant- General's  office  •        284 

modon  for  application  of  money  in 
Accomptant- General's  ofEce>  fup- 
j^brted  oy  certi6cate        «•  -        284 

Appii>AVit  fupporting  motion  to  pay   money  into 

codrty  how  drawn  -  •         289 

Answer  admitting  balance^  it  maftbe  paid  In  285 

Balance,  where  it  (hall  be  paid  in         •  •  .      285 

Cou RT  OF  Chancery  will  detain  money ' decreed  to 

parties,  upon  application  of  perfons  having 

claims  upon  them  •  -        285 

MoNSV  paid  into  court  -  -  ^         -         28}.  28; 

how  compelled  to  be  paid  into  tdurt ,  '•284 

taken  ont  of  court  -  -  -        283 

when  paid  out  of  court  •  •283 


./ 


MOTION. 
Vide  Notice. 


Cause,  never  decided  on  motion                «>               -  28S 
Costs*  where  given  on  omitting  to  move  after  notice 

"    of  motion               *               -                -  287 
Counsel*  motion  deferred  on  account  of  abfence  of 

ctranfel                •                ^                *  288 
Days  appointed  for  motions              -               •        287*288 

Motion,  what                  *.                 -                   «  286 

ofcourie               •  r               •        *^^ 

fpecial                 •  -  '               -        286 

diferent  kinds  of  «*                   -        2S8 

Notice  of  motion               -  -            •        286*287 

Register  to  read  over  the  orders  at  the  rifing  of  the 

Court               *  *                *        288 

Service  of  motion                -  •                -    .. 

affidavit  of|  required  *                2       ^^^ 

Hhi 
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NE  EXEAT  REGNO. 

Bond,  in  what  fain>   for  yielding  obedience  to  the 

writ                 •                 J  .        Bi^e  290 

Security*  when  the  party  is  taken            -  •         29a 

Writ  oip,  what                 -                 •  .       •        289 

how  dired^ed                -              -  -        289 

how  granted,  and  to  whom            •  289.291 

agunft  whom            •                -  -        291 

where  moftly  ufed                  -  *        289 

where  refufed                -            -  -        290 

how  executed             •             *  .        290 

when  it  lies                •               -  -         291 

when  it  does  not  lie           •  •*        2919  292 


NON  COMPOS  MENTIS,  DUMB,  lie. 

Vide  Witnefs. 
Anfwir. 
Guardian. 

Answer,  a  dnmb  man  ordered  to  anfwer  a  bill         -  292 

{o  upon  interrogatories                -              -  292 
a  very  old  man  ordered  ^0  anfwer  by  his 

gaardian               ...  ^gz 

NOTICE.  .  -        293 

Vide  Motion.. 

ORDER. 

Vide  Dicree. 

Af  1^1  DAVIT  of  fervice,  where  necefTary        «          •  297 

Assent  of  folicitor,  where  bincjing           -               -  299 
AwAkD,  fubmiflian  to  an  award  may  be  m/ide^an  order 

gf  the  Court               .             •              •  297 
Alteration  not  allowed  aftex  orders  are  entered, 

without  ipeciid  order  of  the  Cqurt  296 
Court,  an  order  varying  from  the  general  roles  of 

the  Court,  muft  exprefs  fp^cial  rc^ns  296 

Contempt,  what               ...  299 

DisoBEDiSNCB  to  orders                    •                    -  298 
Decree,  orders  after  decree  are  nevei*  to  re^afi  from 

it                  -                   .                   .  998 

Order,  what                 -                  -                  «-  294 

Order, 
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Or DER>  general  and  funding               -           «  Page  2^4 

pardcular               -                •  ,  -       ^g^ 

how  made                •                  «  -        294 

by  cbnfent                r                -  -        394 

wherg  there  are  doubts  refpeding  .  •        zgi 

niiftakesin                 -     ..          -  -.       299 

interlocutory,  and  decretal            •  -         294 

by  whom  drawn              -              -  -        294 

gfcourfe       .     .    -                  -  -        295 

by  whom  difcharged                 J  «.        398^' 

Register,  his  daty  ,             •                •  -        295 

fhftli  keep  a  copy  of  the.ord^r  «         295 

ihall  fet  down  the  orders  faithfully  -  .       295 

ihall  fign  and  pafa  the  order.       -  -  : . ..  295 

SfiRVicjs                •               ...  298*  299' 


PARTIES  TO  THE  SUIT. 

Vide  Wttne/si  Proofs,  Baron  and  Feme i  Aid  Pray &,  ^ruftet» 

Administrator.  -  -  .      -^  304 

Alien  j^nemies^  where  aHen Enemies,  by  permif)i6n> 

feek  refuge  here.  Court  will  dif- 

countenance  plea  of  alien  eneniy  300 

Answer,,  parties  may  be  added  before  atffwcr  -'  300 

All  l»BRS0Ns  interested  -  -  302 

Ar-bitrators  -  -  .♦    •  302 

Assignee  «  -     ~  -  302 

Assignor  •  .~  .  .  302 

Attorney-General,  where  a  party,  and  where  not 

^  '  302, 3^5^304 

bankrupt  -  -  -  -  304 

Baron  and  feme, -fee  hufhand  and  wife.' 

Bond-creditor        '         •  -  -  joj 

Briefs,  fee  undertakers  -"  -         *      • 

Broker  -  -     -  -  -  30J, 

Cestui  que  T Rust  miift  be  a  party  -  -  366' 

Chanceilor,  may  fue  or  be  fued;^  but  cannot  mak: 

a  decree  in  his  own  caufe  •  306 

Ch u R c H w A R DEN  may  join  a  poor  perfon  chargeable 

to  the  panfH  -  -  306 

CO'LEssEE  n^uft'bea  {>arty  -  ,         ..;  '^'^ 

CpM  MISS  10  NBRs,  under  adl  of  parliament  -  306 

Corporation  ...  -  306 

.may  join  in  a  fuit  to-eftabliib  claims  of 

individual  membbrs  -  •  306 

Covenant,  fee  performance  •  -  •         ' 

Dean  AND  CHAPTER  .,  •  *  306 

Debtors      *  -  -  .  .    m        ^^j 

Factor  •  -  • 
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HtiR  •  -        ;        -  .       ^^s^ 

Heirs  and  executors^  where  parties^  where  not 

•  ^  507,  308, 

HtrSBAND   AND  WIFE  -  •'        JOO,  3O9, 

Ikcvmbrancb  -' 

Invantj  a  bill  may  be  brpught  on  behalf  of  infant 

en  'ventre  fa  mere  - 

Inheritance  •  - 

Insolvent  party  •  •  • 

King  and  Queen  •  -  - 

Land-owners  -     ■ 

LEGATEE'S  and  reiidaary  legatees  '.^    -     •        31I9 

Lord  of  Manor  -  -  ^- 

lunatick  ^  •  .  •     - 

Joint  interest  -     ' 

M  o  R  T  G  A  G  0  R  and  mortgagee 
Obliges  •  - 

Obligor  -  •       '  - 

Occupiers  of  land^  &c*  •'  -       .  » 

Owners  -         ,       - 

Outlaw  -  -  -      ,  - 

Parties  to  the  futt,  who  neceilary  1- 

how  fue  and  defend  - 

beyond  fea  -  -  -        315, 

to  veftry  order  •  -  . 

to  fupplemental.bill  •  ... 

not  appearing  after  procefs  -    . 

Partner  -^  -  -  - 

Pawner  ■►'■.-•. 

Plaintiff  at  law  *     _  -    

Performance  of  covenant   ^  -  -    . 

Proprietors  of  an  undertaking  * 

Hemainder-man  .  r  *-  . -* 

Tenant  in  tail  ^  -        ^ 

Trustees,  feecefiuique  trpft  ,.  . 

Vendor  -  -  "      .  - 

Vicar    .  "         .         '  '  T 

UNDERtAKERS  for  briefs  «.  \ 
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3«Q 
31' 
312 
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3*3 
3^3 

3«3 

3»4 
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3>4 

314 

3»4 
299 

300 

316 

316 

316 

316 

316 

3»S 

317 
317 

3l» 
318 
3'8 
318 
3»9 


PAUPERS, 

AoMiTTANCE^in  forma  panperis,  how  obtained  3 1 9 

after*  no  fees  &e.  paid          -          -  319 

but  the  labour  of  copying  mail  be  piud  3 19 
ffiuft  be  produced  in  the  offico  through 

which  the  pauper  paflTes                .  320 
Affidavit  to  ground  the  otdtr  tofn^  in /crmd paw 

//r/Vj  by  whom  made     v..             .  ^i^ 
Ami^ndmbnt  by  leaving  out  defendants^  pauper ihall 

paycoftsfojr  •>  .321 

C05TSy 
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Page  ^11 

321 


Costs,  what  -  .       - 

on  diTiniffioii  .... 

precedent  to  admittance  m  forma  pauperis,  nox, 
difcbarged  »  -^  •        32! 

CovNSBt  moving  for  ^  pauper ^  maft  have  the  order  of 

admittance  -  -  •         320 

'  his  other  motions  not  drawn  op  if  pauper  has 

not  been  admitted  .       .  -         329 

cannot  refufe  his  aflilbnce  •  -         320 

Defendant  not  worth  5/.  may  (ue  \n  Jbrmd pauperif '      319 

Disp A UFER£D>  where  he  is  of  Atfiicient  ability  -         320 

where  he  takes  pofleffion  of  the  lands 
in  queflion  -  -         321 

Masters,  &c.  are  to  obferre  the  rnles  in  favour  of 

paupers  -  -  •         320 

Plaintiff  not  worth  5  /.-  may  fue  m  fortud pauperis  319 

pCOCESS  OF  CON t EM FT9  at  pauper's fuicy  mull  be  iign-    , 

ed  by  his  fix  clerk  -        310 


PETITION. 

Affidavit  neceiTary,  in  what  cafes            -  -  322 

Chancellor  only  petitioned  upon  pleas> &c«  •  322 

Commission,  not  difcharged  upon            -  -  322 

Decree,  when  fet  afide  on  petition            -  •  323 

Deeds,  not  delivered  up  on  petition  in  bankruptcy  324. 

Depositions,  i)ot  fapprelTed  on  petitioh  »  322 

Examination,  not  difcbarged  upon  petition  -  322 

Injunction,  not  granted  on  petition          •  -  323 

LuNATicK,  eftate  of,  not  applied  on  petition  -  324. 

Master  of  the  Rolls  petitioned,  in  what  cafes  322, 

Order,  not  altered  on  petition                 -  •  322 

on  petition,  entered  with  theRegiiler  -  323 
obtained  on  petition,  muil  be  £fcharged  on 

petition                 -                  -  •  323 

how  drawn                -  .               .  *  3^3 

Party,  ad verfe,  muft  be  heard               •  •  323 

PETITION,  what                 .                  ^  .  321 

for  what  purpofes                  -  -  321 

when  it  precedes  a  fuit            •  -  322 

when  on  a  collateral  matter         •  -  322 

ofcourfe,  how  granted            -  *  32a 

not  of  courfe,   when  parties  ordered  to 

attend                -                -  •  322 

ont  of  term,  how                 -  -  322 

muftbeonftamp                  -  *  322 

muft  be  fil^d  with  the  Regifter  -'  '323 

RpHEARiNGs,  not  petitioned  for  to  bis  Honor  •  322 

S2qjjesthation>  not  granted  on  petition  -  3:^3 

Hh4 
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PLE"A.  ^ 

^ 

An  AT  B  M  E  N  T  «  feme  Mt  marrying  after  anfwer  Pagi  326 

fttik  folehlrnDg*/ f^ed  out  a  fubpcsnav 

and  married  the  fame  day  -        326 

fmu  corert  exiiibiting  a  bill  in  her  oWn 

name  -  -  -        326 

Account  stated,  is  a  bar  till  errws  a^e  ihewn  357 

AdminisTkato'r  in  one  province^  fires  a  defendant 

in-  ahotlier  '    •  *         326 

thougB  infdvent;  muft  be  a  party 

to  a  bill  to  difcover  aifets         »         334. 
plea' of  not  admfniftrator,  good  33^ 

plea  that  another  pcrfon  is>  bad  327 

Alien  EN^MYy  plea  of  ...  J27.  341 
Allegations  by  way  of  anfwer^  in  what  cafe  ordered  .  327 
Amendment  of  pkas,  when  allowed  -  -         340 

Answer*  inftead  of  plea,  infilling  upon  matters  which 

might  have  been  pleaded  -  328, 329 

when  plea  fiiall  ftandfb]'  •  -        333 

when  it  over- rules  the  plea  -  337.  340 

AVbit RATION*  pica  that  air  matters  w6re  to  be  re- 
ferred to  -  -        338  his. 
Argument  of  plea;  when  plaintifF  may  have  it  329- 
of  plea  of  matters  not  of  record*  iir  what 

cafe  -  -  •        350 

plea,  wh^h'fet  down  fbr  •  33^-339 

plea  of  matters  under  feal  not  necefHry  to 

be  fet  down  by  defendant  for  *        3 26 

plaintiff  mud'  fet  it  down*  or  it  wiH  be  af- 
Ibwed  ...         ^26 

Assignment  under  4  commifliota  of  biahkruptcy*  plea 

of*  to  a  bill  by  an  infblvent  debtor 
againff  Mxt  affighees  and  agamft  a 
debtor  to  his  eftate,  good  -  .       340 

A^ TACHMENT,a f tef*  no  commiffion  to  anfwer  cati  iflue  325 
Attainbter,  plea  of  -  -  -         327 

Aver  MB  N'T,  where  necefTary  332,  333  <//*p.  locis  340 

A  WAR  D  and  releafe  pleaded  to  a  bill  to  open  an  account  338  bis» 
Bill  for  discovery  of  new  matter,  when  pleaded 

or  demurrfd'to^        -  -         337 

Co  NV I  c  T  It)  N  of  a  capital  offfencei  pica  of  -        337 

Costs  on  a  plea,  over- ruled  -  "         \?P 

not  on  plea's  flandxng  for  an  anfwer  «         330 

on  plea  allowed'  -  •  *         33^ 

Decree,  plea  of,  how  drawn  -  •        338 

plea  of,  where  there-  ihoufd  bv  a  reference 

to  fee  whether  there  be  fuch  decree        -        334 
Demurrer,  not  ad mitted  after  attachment  -        3 2 ^ 

and  plea  not  good  to  the  fame  part  of  a  bill   333 

Dia* 
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DiScovE RY  of  the  aft  caufing  forfeiture  -        Pagi  336 

enforc6d»  though  the  Court  cannot  relieve       339 
of  whether  defendant  Was  a  Papiil«  plea  to 

334.337 
of  wade,  flea  to  •  '-        336 

plea  of  m'atter  which  would  be  good  to  the 

adlion,  not  good  to  the  difcovery         -         333, 
bill  for,  to  fupport  an  aftion  for  money 
'    loft'  at  play,  plea  that  the  adtion  and 
bill  not  comaienced  within  the  time  li- 
mited -  .  -         jj^ 
of  title,  plea  to,  that  a  writ  of  right  had 

been  determined  againfl  the  plaincifF  33^ 

of  afiets,  execution  and'difcharge  of  teila- 

tori  a  good  plea  to  -  "337 

ExcBPTiONS,  before  plea  argued,  in  what  cafe        -        333 
Excommunication,  plea  of,  how  certified        ^    -        327 

abfblved,  plaintiff  may  proceed       327 
no  good  plea  io prochein  amy  327 

good  plea  to  executor  or  admi- 

nillrator  -  "3^7 

Executo'r  may  plead' after  death  of  tedator,  Whofe 

plea  was  not  argued  -  -         340 

Fine  and  nonclaim,  a  bdr  cp  an  equity  of  redemp- 
tion -  -         336 
plea  over-ruled  .         335  /  • 
and  conveyance,  plea  of,  not 

multifarious  '       -     .      •         33^ 
Foreign  sentence,  plea oT,  pver> ruled  -         33^ 

Forfeiture,  if  penalty  waived,  mud  be  difcovered  336  his, 

the'advantage  of  pleading  a  penal  ila- 

tiite  waived,  in  what  cafe  -         33^ 

Fraud,  when  it  muft  be  anfwered  -  •         328 

Heir,  plea  that  defendant  is  not  heir,  bad  •         336 

Infant,  on  coming  of  age  may  amend  his  plea         -         330 
Issue  upon  plea,  in  what  cafes  -  -         329,  330 

Jurisdiction,  plea  to,  how  drawn  -  •        325 

only  one  plea  to  -  "     •    3^5 

in  the  exchequer  by  priority  of  fuit, 
pleaded  to  a  bill  here  for  the  fame 
matter  -  -  "3*5 

plea  to,  muil  ihew  another  jurifdic- 

tioh  -  .  -        359 

privilege  of  the  univerfity  of  Oxford 
a  bad  plea,  when  the  lands  are  in 
Middle/ex  -  *         339 

plea  of  privilege  of  the  univerfity  mail 

be  under  feal  -  -         325 

Length  op  time«  ought  to  be  taken  advantage  of  by 

plea  -  -        33^  ^^^* 

Mort- 
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MoRf  GAGB»  bill  to  foreclofc»  plea,  cn\]y  going  to  part 

of  tbepremifes,  over^ruled  Page  ^^i 

plea  of  foreclofure  not  good^  anlefs  the 

decree  iignedandinrolled  «-  338 

bill  CO  redeem,  plea,  that  defendant  was 
devifee  of  the  purchafer,  bad,  as  there 

was  no  anfwer  to  the  mortgage  -  338 

plea  of  40  years  poffcBon  to  a  bill  fetting 

up  an  old  mortgage  -  -  339 

Mortgagee  in  po/Tefljon,  where  he  (hall  not  preient 

to  a  living  till  mortgage  is  foreciofed  336 

of  an  advowfon  mait  prefent  in  fix  nponths  336 
MoRT  c A  Goa  and  mortgagee  being  both   in  England » 

this  Court  will  hold  fuit  of  a  mortgage 

abroad  -  -  -  339 

Not  ICE,  denied  by  plea,  in  what  cafe  -  -  331 

whatihallbe  afufficientdenial  of  -  331 

Oath,  plea  when  upon  •  -        3249325 

plea  rejected «  not  being  upon  *  *  325 

pleaof  privilege  mu ft  be  upon  -.  •  334 

plea  of  outlawry  moft  be  upon  ^         -     *       •  327 

Outlawry,  how  pleaded  -  -  32$ 

where  it  is  a  bad  plea  -  •326 

after  reverfal,  bill  muft  be  anfwered  527 

plea  of,  not  good  to  a  ^ro^^^/ff  may       *  327 

plea  of,  not  good  to  a. relator  •  327 

plea  of  over- ruled,  another  plea  not  al. 

lowed  -  -  •  330 

Plea,  what  -  ..  •  -  324 

what  defence  proper  for  ^  »  ^  324 

how  many  forts  of  *  •»  **  324 

and  anfwer,  where  neceiTary  «  -  325 

not  admitted  after  an  attachment         •*  -  325 

jnuft  be  determined  in  open  court  -         325*329 

muft  be  entered  with  the  Reg^ller,  and  when  330 

may  be  put  in  under  ah  order  for  time  333  bis. 

mzy  be  bad  in  part  and  good  in  part  -  334 

cannot  be  put  in  a  fecond  time,  if  once  over^ruled  33  5 

to  all  except  fuch  parts  as  are  anfyvered,  bad  335 

of  a  releafe,  farther  and  other  than  as  therein 

ftated  -  -  .  -  335 

double,  over-ruled  •  .     "         335  ^"' 

inconfiilent,  over -ruled  -  -  335 

falfe  -  -  -  .  -  330 

not  regular  after  a  plea  over-ruled         -  -  340 

IN   respect  op  TaS  PERSON  -  -  326 

IN  BAR,  what.               -             -         327,  328/i;^ffir. 
all  or  fcveral  of  the  matters  in  bar  may  be  plead- 
ed together                -                 -                 -  328 
OP   A  former  suit,   need  not  be  fet  down 
*              with  the  Regiftci'              -             •            -  329 

Plea 
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Pl  e  A>of  SI  former  foit  in  Jamaica,  over- ruled  Page  329 

of  a  former  faity  good,  bill  difmified  •         329 

of  a  fuit  at  law,  or  in  an  inferior  court  '  -        329 

over*ruled»  the  laft  fuit  being  in  a  different  right     334 
of  a  verdi^  and  judgment  to  a  bill  to  fet  them 

of  a  will,  to  a  bill  to  fet  it  afide  -  ..        33  j 

for  not  bringing  the  reprefenta'tives  of  the  per- 

fonal  eftate  before  the  Court  '  -  -         334 

of  an  agreement  made  a  rule  of  a  court  of  law, 
that  defendant  ihould  not  bring  error,  or  file  a 
bill  for  an  injun^on,  bad  -  *        339 

that  the  perfon  through  whom  the  plaintiff  claim- 
ed, died  a  bachelor,  bad  -  ~        339 
of  payment  of  a  particular  fum,  ihould  date  that 

plaintiff  had  no  other  demand        -  -         338 

that  the  vifitor  of  a  c6ileg«  ihould  fettle  difputes 

concerning  the  eledion  of  fellows  •         339 

the  extent  of  the  vificor's  power  muft  be  averred       339 
that  by  charters,   &c,  defendai^cs  had  certain 
powers,  by  virttte  of  which  the  ads  complain- 
ed of  were  done,  bad,  as  it  did  not  fet  foi^th 
thje  contents  of  the*  charters  -  -        33S 

PuncH  ASE,  plea  of,  muft  ftace  feiiin  in  the  vendor  ,  331 

mud  deny  notice  -  -         331  ^'V« 

if  plaintiff  replies,  defendant  has  only  to 

prove  the  purchafe  -  -        33  x 

REFEREMCEtoa  Maftcr  to  certify  the  truth  of  a  plea         329 
Replication  to  a  plea,  after  it  has  been  allowed    -        337 

eifed  of  .  -  -         J40 

Revivor,  bill  of,  plea  to  -  .  -         3^^ 

plea  by  the  original  defendant  over*ruled,  b 

irregular  to  tlie  bill  of  revivor  -         340 

Statute  OF  frauds,  flea  of,  where  allowed  332 

to  a  bill  for  performance  of  an 

agreement  •  '  -        337 

what  averments  neceflary  337 

Statute  of  LiMiTATioNS,PLEA'OF,nobar  lodifcovery  334 

to  a  bill  by  an  infant  on  com- 
ing of  age,  good  in  what 
cafe  -  -        336 

to  a  debt,  but  not  to  the  time 

when  the  debt  became  due      336 
not  to  the  difcovery  of  a  note, 

nor  as  to  the  hand -writing      336 
not  good  to  a  fraud  dated  in 

the  bill  -  -        336 

nor  to  a  breach  of  tr ufl  3  36 

npr  to  an  annuity        •     271*339 

Statutb 


47f 


476 


I    N    D    E    X.T 

Statute  against  sTOCK-joBBiNCi  pleapf       ^^i^ 33^^ 
Statute  13  Eliz.  c,  20.  plea  of,  to  a  bill  to  difcover 

!  tithes  ,-  \^      ^  -         337 

1*1  T^L  E,  ple«  of,  without  fiating  any  confi3eratibn,  bad  .      335 
plea  of,  from  one'having  a  particular  eftate,  arid 
not  m  poiTeffion,  muft  ftate  bow  the  per(bri 
became  entitled  -  -  -        335 

* 

PRIVILEGE. 

Ambassador,  eiimled to  privil^e  -   .  -        347 

fo  is  his  fer^an^,  and^if  he  bringj  a  Hll 
h^  wuft  give  fecfanty  for  coAt  347 

Capias  ad  satisf ACiKNDt^ailiesni^iii'a^rWt'by  at- 

tachment  of  privilege  -       •   .  "   '     ^45 

CliTrks  of  the  court,  how  they  obbiii  st  writ  of 

privilege  -  -  ^  -    •     34* 

County  PALATINE  of  Lancaster,  pjrivilegc  of, 
not  allowed,  plaintiffs  beingcol&cers  of  thii; 

court  -  -  -         34* 

Liter  MI  NATION  of  pivilege,  the  Lord  Keeper  de- 
claring in  c6urt  that  the  defend- 
ant was  no  longer  hit  fervant  344 
DiscHARGEofa  privileged  perfon  af  refted,  how      -       .  343$ . 
Disobedience  of  privilege,  a  content pt                  -        344 
Exc  H  E  <^u  B  R>  clerk  of  the  hamper  fnedtherc,  (hall  not 

have  his  privilege  of  riiia  xourt        -         344 
the  fflrvivor  of  two  pcrfAtis, .  who  were 
fued,  not  allowed  to  plead  his  privi- 
lege of  the-Excheqoef        •  -         345 
officer  of,  noit  privileged  again  ft  a  fubw 

poenst  ofthiscobrt  •  -         345 

FxECCTioN  at  law,  plaintiff  dif<Jhafged  from,  it  being 

for  the  fame  matter  as  the  caufe.  here*  94:^ 

iMPARtAN'CE  admits  the  jurifdiaion  -  -         341 

IVTE^dBER-OF  Parliament  fuing  at  law,  may  be  ftayed   347 
Me  NiAL  sB'RVANTSofthe  ofBcers  of  the  court,  entitled 

to  privilege  -  -         343 

Officers  op  the  court  entitled  to  privilege,  and  if 

tskketx' upon- vl^/fte  froce/s  may  be  enlarged        343 
Party  attending  arbitrator,  privileged  -         34a 

Peirs  and'  MEMBBRs'of  pjarliamcnt  privileged  frona 

arreft        -  -         S^6  fa^nu 

puniihment  for  breach  of  pri- 
vilege of  peers,  &c.  -         347 
Persons  privilbcbd,  where  fued            -  -         34a 
?ETTY-BAG,  proceedingsin                   -                    -         345 
faiviLEGE,  what                   -                    -             ,    "         34* 
to  whom  it  belongs      ,     .    -                  -         344 
in  what  cafe  difallowcd             -               -         34« 
14  Privi- 
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Privilege, -when  loft  -  -  ^^^341- 

St^iTORs  of  the  court  entitled  to  privilege  *  34.1 

who  fhall  be  »  -  34.4 

SuF£R«BOSAS«  wben  it  iflbes  -  -  341 

of  privilege  granted  as  a  protedion,  in 

what  cafes  -  -  343 

of  privilege  for  enlargement  -  344. 

Trustee,  though  a  member  of  parliament,  ihall  not 

'have  privilege  -  -  347 

Waiver  of  privilege,  what  -  -         347  ^*x. 

Writ  OP  error  pending,  breach  of  privilege  to  fue 

bail  -  -  -  347 

•W^tiT  OF  PRIVILEGE,  where  it  iffues  upon  a  falfe 

fuggeftion  •  -  345; 

•  PROCEDENDO, 

Procedendo,  what  ...  348 

PROCESS  AND  WRITS. 

Arrest  on  a  ^undf^^  Uw/ul,  b  what  ^{^  -  349 

iRKREGULAR^TYin  fujpg  Qut  and  exeQutipg  procefs  349 

ho«v  cuJied  -  *  349 

Paupers  and  privileged  pcr/oqs  pay  no  fees  for  feal- 

ing  proceis  -  -  '  -  349 

Process  and  writs,  what  -  -  348 

return  •  -  348 

teftc  -  -  348 

mull  be  figned  by  (be  fix  clerk 

.  or  his  deputy  before  it  can  be 

fealed  -  -  349 

Service  of  proceO>  what  Ct^l  be  -  -  349 

Subpoena  adfacitnd^  attornat.  in  what  cafe  •  3  49 

PROCHEIN  AMY. 

Costs,  where  both  prochein  amy  and  infant  are  liable  350 

where  prochein  amy  fiiall  be  dlowed  them    -  350 

fecurity  for,  in  what  cafe  given         -  -  350 

prochein  amy  to  give  fecurity  for  cofts,  when  35a 

Excp  M  mengement,  no  obje£lion  to  prochein  amy  3  50 

Feme  covert  fues  by  prochein  amy  for  her  feparate 

eftate  -  -  -  350 

Infant,  by  whom  he  may  fue  -  •  350 

by  whom  defend  -  *  35^ 

how  anfwer  .  -  .  3^0 

OuTLAw.RT,  no  objed^ion  to  prochein  amy  -  350 

Pjioch^in  amy,  what  •  •  .  349 

Pro- 
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PROCHiiN  AMY  nccd  not  bc  a  relation  -    ,   Page  3^^ 

maft  be  ai  Aibftance  •  -        3^0 

cannot  foe   in  fmrma  'pauperis,    but 
ought  not  to  be  difcharged  on  ac- 
count of  poverty  -  "      •  35^ 
new  procbein  amy  appointed,  in  what 
cilc            -                 -  -         ^50 

ATTACHMENT 

With  Proclamations. 

ATTACttMBNt,  after j  no  commiflton  to ahfwCr (hall  ifloe  351 

whenitiffues                   •                  -  351 

Commission  of  rebellion^  when  it  ilTues         -            -  351 

CONTEMPTS,  how  cleared                     -t                    -  391 

Return,  where  a  fequedrauon  is  intended               •  351 

PRO  CONFESSO 

Taking  Bills. 

Appearance,  after,  and  (landing  out  to  a  fequeftra- 

tion,  bill  may  be  taken /rv  confejfo  35 1|  352 
where  defendant  does  not  appear,  how 

proceeded  againft  •  -         35' 

Bill  taken  pro  confesso,  againft  a  Quaker,  be-  . 

.    caufe  he  would  not  anfwer  upon  oath  3(3 

but  if  he  aofwer  upon  affirmation  it  is  now 

fufficient  -  -  *        3  S3 

quoad  the  particulars  not  anfwered  to, 
though  an  anfwer  to  part  has  been 
put  in  -  -  .        353 

not  of  long  Handing  •  -         352 

Demurrer  over-ruled,  bill  may  be  taken  pro  confejjh 

for  want  of  an  anfwer  -  ^        35a 

•  Order  to  take  bill  pro  confej/o,  not  fee  afide  upon  the 

defendant's  anfwer  coming  in  -      •  -         353 

Prisoner^  removed  by  habeas  corpus  into  the  prifon 

of  the  court,  that  the  bill  may  be  taken 
pro  confejfo  againft  him,  when  he  refufes 
to  anfwer  •  *        35^  ^*' 

PUBLICATION 

Vide  Bill  to  perpetuate  Teftimowf. 
DepofitionSf  Wituefs*^ 

Dismission,  afterpublication  -  -        355 

Examiner,  when  he  muft  be  ferved  with  copy  Of  the 

inlc  to  pafs  publication  -  -        '354 

EZAMl- 
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ExAMTKATiON  to  fMfy  defendant's  examination      Page  3  ;  j 

O  a  D  £  R  to  examine  after  pablication  -  -  3  ^  ^ 

where  to  be  difcharged  on  motion  -  35 c 

Publication,  what  -  -'  •  353 

how  pafied  -  -  '3  3  a 

how  pafTedy  when  witnefies  are  exa. 

mined  only  on  one  fide  «  3^4. 

when  to  pafs  -  "354 

when  it  paiTes  by  order         -  -  3  ^  ^ 

where  Hayed  -  '     -  35^  ' 

Ru LE>  who  may  give  it  -      .        -    *  -  ^^^ 

what  time  given  by  it  -  •  3^4 

Time  of  pablication,  where  enlarged     ,      -  -  3^4 

Witnesses,  depolitions  of,-not  publiihed  where  exa- 
mined to  inform  the  confcience  of  the 
court  -  .  -        354-5 

RECEIVER. 

Answer,  unofaal  to  move  for  Receiver  before  anfwer  357 

Barrister  may  be  a  Receiver  -  •  357 

Distress,  inwhofename  ...  ^^7 

EccLEStASTiCAL  COURT,  fait  in.  Do  Receiver       -  356 
Ejectment,  Receiver  cannot  proceed  in   ejeflment 

without  application  to  the  Mailer  358 
Estate  in  West  Indies^,  manager  of,  in  what  dif- 
fers from  Receiver  -  •  358 
General  order  «  .  -  -  358 
Infant's  eftatc  -  -  -  3^6 
Interest,  where  Receivers  are  liable  to  pay  -  357 
Master's  ri?ort,  exceptions  -  •  357 
Mortgagor  and  mortgagee,    upon  which,  the 

lofs  from  wafte  or  embezzlement  by  -. 

Receiver,  (hall  fall  • -.  -  3,58 

Own  E  R ,  how  to  proceed  where  owner  is  in  polTeffion  357 

Partners,  cafes  of  ...  ^^7 

Possession,  appointment  of  Receiver,  not  always  a 

turning  the  party  out  of  poifeilion      -  356 

Receiver,  what  ...  3^^ 

ordered  to  pay  intereft,  when  -  356 

not  liable  to  loifes  -  -  357 

where  granted  -  "357 

continued  upon  his  own  recognizance     -  356 

Recognizance  of  Receiver,  when  difcharged  -  356 

Solicitor  in  a  caufe,  cannot  be  Receiver  -  357 

Sureties  rcquii^d  -  -  -  356 

Tenant  in  common  .  -     -  .  358    ^ 

Title,  Court  will  not  appoint  Receiver  merely  upon 

jgL  matter  of  title,  unlefs  the  rents  are  in  danger  ^56 

Trustee  cannottc  Receiver  "  -  35? 
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Cl^  r  k  -  of  enrolments,  or  deputy,  to  attend  the  jac- 

'  knowledgifig  of  deeds  and  recognizance^  359 

Ca  EDITOR                  :^                  -                  -  '359 

EkroI/Ment                -    '           -              -  -  359 

after  time  clapfcd            r  "  359 

Leave  granted  to' pr6recute  upon  the  recognizance  358^ 

Offender,  recognizance  of,  difcharged    ''  .    -  /  3^" 

Recognizance,  how, acknowledged          -  -  ^ 

'    :                         how  fued            -            -  ■         -  359 

form  of                   -  •  359 

Security  not  to  pay  cosis/              --  -  359 

SUPPLICAVIT  -  -  -  359 

RECORDS,  PLEADINGS,  ENROLMENTS. 

ATTENDANCfe  of  clerks                -            -              •  361 

Detaining  records              *  -           ^     -               -  3O1 

DISOBEDIENCE  of  clerks             -        '      *              -     *  3^ 

Embezzling  records                -                -              -  361 

Recognizances  enrolled                    -                     •  ^61 

within  what  Xitnt  enrolled  '  *    ^""jSl 

Records,  &c.  muft  be  delivered  to  the  Six  Clerks  360 

mnft  not  be  copied  till  fited             •  i  360 
muft  not  be  carried  froo^ihe  Six  Clerk's 

OiRce  till  copied             -                 -  360 

are  not  of  record  till  filed         -           -  360 
afreto  be  traniiferred  from  the  Six  Clerk's 

OfBce  to  the  Chapel  of  the  Rolls     -  ^61 
to  be  transferred  to  the  adverfe  party, 

and  by  whom                -                  -  361 
which  relate  to  proceedings  in  eqnity 
are  kept  in  diftrn^  buisdles,  or  on 
files             -             -            -        361, 362 

REFERENCE. 

Account,  matters  of,  referred  to  a  Maftertq  examine  363 
Award  -  -  -  -  366 
Cause  on  the  death  of  one  Matter  transferred  to  an- 
other -  -  -  -  365 
Certificate,  from  the  Regifter,  of  refer^nqes  -  ^05 
Court  roll,  examination  of,  referred  to  two  ^laftefs  363 
Demurrer,  no  reference  upon  -  *  •  365 
Exceptions  -  *  -  363 
Master,  proceedings bcifore  him  -.  364,  365 
armed  with  a  coffliniffion          ^             '«*  36$ 

MORT- 
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4tl 


;V3« 

-  365 

-  363 
36J 

366 

363 

366 
•       3^ 


A 


HEGISTSR. 

Dscnt ii«  ^in«tei  of»  tnken  by  the  Regifter  to  be  read 

in  open  court  •  •  - 

JtioiSTBk»  by  whom  appointed       ^        •  • 

fworn  M  the  doe  execatioii  of  hit  ofice 
hi^t  omce  •  •  . 

SkcvftiTiKi  bclonrtttetbraitors,  to  be  delivered  dot 

of  the  Sauk,  9re  to  be  ccrttJied  by  the 
Reeifler  to  the  Mailer  .     ,     •      .    - 
Stocx^.  H/lm  trawiferred  to  fttitors^  Regiller  .mofl  cer« 
tify  10.  the  Mafter  *  .    . .  . 

when  paid  out  of  the  JSank,  tbe  chequer  note 
mttft  be  counterfigned  by  the  Regitter 
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REGtStER  oi  AFl?IDAVITS- 

A^noAVtf,  not  evidence  till  filed  and  regiftered  in 

the  affidavit-office  •  •        3(^8 

KsGxtTia  OP  Affidavits,  his  ofEce»-<-granted  by 

letters  patent  »  •         368 


RE-HEARING. 


376,  3^1 
370 


CaviAT  "  *      .      * 

CAiis^y  How  opened  on  re-hearing 

ordered  to  be  re-heafd  on  terhi^  two  years 

after  decree                -                -             •  ^jo 

when  fet  down                -                -      .      -  369 
Cqnsbnt»  no  appeal  or  re-bearing  lies  iipon  a  fleered 

made  by  conient                 -                 -  370 

^FOSiT,  nore-hearing  withottt  idepofit                 *  369 

when  paid                -                .                i  J6^ 

when  divided       '         •             ^              •  369 

liOED  KiBPEa  attended  with  peiiiibn  and  decltei  when     360 

li  Pao- 
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FRodtsb  tN6t  ^t  flopped  by  Fe-faearing^    / 

petltiOD  for,  to  wkom  addi'dfed 
in 'what  cafe«    ,  '  ♦ 


-        36ft 


RKJOINDEfc 

•  ■         « 

Com Ui^Biov  ix partis  when  -        «^ 

Examination  by  plaintiff' does  not  conclude  a  party 

'  not  fervcd  wichxhe  fubpoana  ta  rt^vn. 
JtauB  joined,  how     •  •  -..,„.- 

REjoiNOEa,  what  «  ^  • 

how  drawn        .   .     •,  • 

fratist  when-  **  ■*  - 

now  difafed         .     -,  -      . 

may  however  be  tiecefTiry.  xii  what  cafe 
RiPLiCATiON  muft  be  filed  before  ftibpoena  to  rc^joia 

;  ifiues  •  .        .     ^ 

HoLr  to  rejoin  out,  plaindiF  may  examine  if  defendant 
does  not  rejoin  •  .  • 

Sva-RBjoiNDER,  what  •  ,  -  '  * 

Sua  FOB  HA  to  rejoin  «  - 

retarnablc  *  m 

-ferviceof  .  . 

motion  for,>  ufaal  dijreAioos  what 
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372 
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373 
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RENTS. 
RcNTy  when  flayed  in  the  tenant's  hands 


373 


REPLICATION. 

ANswBa,  taken  to  be  true,  when  there  is  no  repHcatiQn 
taken  to  be  trne,  after  replication,  when    - 
and  plea»  replication  ma^  be  to  both 
Costs  paid  by  plaintiff,  if  he  replies  to  a  difclaimer 

paid  by  plaintiff  for  Serving  fubpgpna  to  rejoin^ 
where  there  was  no  replication 
Counsel  not  to  fign  a  general  replication 
Demubrbr  and  plea  to  replication  allowed 
Dismission^  when  for  want  of, 

after,  bill  retained,  in  what  cafe 
for  want  of  profecution  ^ 

pLBA,  replication  to,  effect  of 
Rbplication,  what 

bow  drawn 
when  neceflary 
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370 
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37^ 

374 
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after  heariilg^^^lMdU in; w^  c^&s  375»  376^ 

»-v                        cfFeA  of               «*             •             •,  .-  "39^- 

may  be  widldrawii^..  ia  what  cafe      -  376 
whether  a  geoeral  replication  cm  "be 
allowed,  after  a  demurrer  to  a  fe- 
cial repUcation              «•            '    •  376 
ipecial  replicatioA  difoied "       -     'v .  '  ^7^ 
rform  of  a  general  repiication           '•  376 
Rtl^tEs  to-repl^,  Ffew^giFco                  -'                   -  376 
whciDgi^ea          •-*&.,             -    •    •     ■  •^-  376 
Ti^WE  to  reply,  what                 -                 -            •     .  375 
TttVST  canfefled  by  anrwer^^rcpHeatbtf  not  itereflary  374 

Answer  reported  ihfafiicient           ,       -  •  379 

Confirmation  of  reports;  wbctt         -  •        379>  3S0 

i               nifi                -       ,          '^  '}«.-•-  .  sjWf 

by  confent    ,r              ••  •  ■  •  •-•  380 

after,  report  tiot  altered  •  .  380 

by  con fent>  report  not  altered  after  .380 

how      ..."»'.*-  .  3go 

.tf^  jof  a  re^orVof  a  beft  purcba&r,     .     -r 

*  *      when  ftritback  to  the  Matter     -        3)^'. 

Costs  pjiidiy. the  exceptant,  and  what         -       ^   ,".       379 

report  of,  not  tobe'cbnfirmedr  -  -        379 

paid  by  the  party  obtaining  leave  to  go  back  ta 

the  Maimer     j,     •  w,.^,^  .  .  r.  -        3^3^ 

paid  the  party  defending  the  report  where  the 

.  excitant  fail»      .  ,».  .-  -.  -*   r.  -  J^t 

paid  to  the  exceptant  if  he  fucceeds  -         381 

PEfosiT,  what,  upon  excepting  to  the  report  .!%>»  3^1 

«s  of  five  pounds  paid,  R^gifier  certi£es        -         381 

.,  being  paid;  upon  certlncaVe  thereof  proceed- 
\' \  ings  wilj  be  Itayed      .      •     ^  .       -         381 

^   '         .  muft  J^e  given  up  or  the  Court  will  not  fend 

the  report  back  totheM after        -         -         382 
Evidence  not  read  upon  arguing  exceptions,  which 

was  not  produced  before  the  Mailer   .  -         382 
Exceptions  over-ruled,  cSlfsfor'  -  r        379 

not  to  a  report  for  irregularity  "      .  379 

when ^takeh  td  the  Report         -  .  -.       37g 

muft  be  entered  by  th^'RegiKer  -  ,     381 

*^    *'         '         how  drawn      *  -  -         '^iffarjim* 

will  not  lie  to  a  report  for  maintenance  38a 

Fees  for  a  report  beibre  hearing         .?    •  -        581 

for  a  report  after  hearing.  -  .  .    ^  .       3^^ 

^ik8T£R»  after  report  prepared,'  (Kail  futoinoA  both 
*    •'    ,  ^  ^        parties  -'  '  '*-  -        378' 

•^^'*'  lii  Pbjec-         . 
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exceptiont  are  uk<:n  to  the  report 
"    ^  -  .  i  ^  ^  M^i^  ^78. 3&|.  |l* 

)'  nottocootaiaaftateof ihec;iyare.  .    ^    //r-,    ^^Tf 

.how  drawn.  .*.  -  ;».-,'  37J 

when  made               - .                •                .•  ,  379 

whea  filed  iwhfi^ihe  Regiftor            *          • .  ^  .37^ 

-if  not  filed«  proceedings  thereon  void       -  -  378 

moft  be  filed  before  it  is  confirmed    .     -     ^  379 

^natters  refet ved  till  after  report,  not  d^cMM.. 

npdn  notion          .   •           .  ^             »  382 

fpeifial  reports  wheiifliadft  «  .     f*.            *  377 

Si  H  t|€  a  of  the  order  fufi  to  confirni  report^  how       «  380 

of  reports  whore  not  flfipfarjr          -         .^  3!l« 
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how  entered  ...,.♦.  ,  .^       ^j 


SCASDXL. 


t'i  '^. .  i 


BttL  not  referred  for  fcandal,  lie.  after  anfatr         «       384 

,CoaTs  upon  fcandal  reported  •  ;.»        ^i^ 

piid  bf  the  party  procuring  the  rcfereikce  If  he 

'i  fail  in  it  .«        ■'*••-.       «     "^-J^ 

paid  by  couofel,  when  »    -        -    : « 1  :    3^4 

S^Kv^iTiON^  referred  for  fcandalandimpertUieace'  .       384 

qasre  if  ibr  impertinence  ooljf         .-«<::    gftf 
Exceptions  to  a  report  that  an^  anfwer  is  not  fcaad»*  -i      ^ 

ions,  how  drawn  *        ..  -  *a  :  .3I4 

-)l|lFERTlNBNCEi  what  -  ,  ■       *>  •  363 

anfwer*  when  referred  f^  %  364^ 

StAN  DAL, 'what  •'  4.  •  *-  3S3 

expunged  with  cofts  *  •  383 

-       nothifig  relevant  fcandalotts  *  •  3^ 

indudes  impertinence  *  «  3V4 

SEALS. 

CovNTBRFExrtNts  the feal,  hightrealotf  *        385 

Process  of  the  court  under  feat  •  •        $9$ 

dSAL-DAYS  •  «b  ^  •  3f{ 

-  *  * 

.  SEOyEStRATlON. 

-  Abatemeiit  by  death  of  partiet  «  *        38I 

"of  tenant  in  tail    ^     ^    '       »  «•        |8t 

ArrioA* 
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/  '  *         ^  Ptfjf^  387 

BAIlom  ^ NIK ^8 14 fry  difcharged  uppn  the  baron's  death 

'' '  ^  a3  to  an  annuity  to  the  wife  ^$f 

Ce^NVEYANCE^  voliiimu-/>  nobartofe^ueftration  -  387 
Ci£os£  IN  ACTiON-cannot  be  fequeilered  '  •  •  386 
Cakpoi^ATvioNy  fequefiratlon  againft  •         "  •        388 

Cikj&TSy  what  -  -  -  -  -         390 

I^  c  a  E  r  for  money «  fequeftration  of  what  granted  386 

enforced  by  feqi^df ation  even  agatnft  a  pri* 

foncr ,  -  •  -        387 

DsFENiyAk^T  in  conteneipt  10  a  f^qpeftr^tion,  or  being 

out  of  the  kingdom^   C4«fe  may  be 
beard  agafinft  another  defendaint 

Hiikuyn ATiotf  pro  tnfitffi^   -■-■•■.•  .        350 

Hciits  when  againft  ...        387 

when  not  ^  i  •  •        387 

of  a  copyholder,  whether  revived  againft      •        388 
Infant  whenagaiifft  .  .      '      -     *  -JSJ^ 

'INJUNCTION  granted  for  poileflion,  wheii    -  t^^^^K/^* 

againft  tenants  to  pay  rent        •  «»        389 

Lands  fequeftered,  profits  wbeo  di^ivered  to'  the  plain- 
tiff :  :  -  -        386 

vi'         not  rel9dii7  to  the  fiiit  -^  ♦»  -  y 86 

vJiioTiofN  ff^y  for  lequeftration,  when  •  -        3^ 
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